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PREFACE. 


The  undersigned  received  the  appointment  of  Eeporter  on 
the  30th  day  of  January,  1845,  in  place  of  J.  Young-  Scammon 
Esq.,  resigned.  Two  thirds  of  the  term  of  Court  had  ex- 
pired at  that  date,  and,  consequently,  he  labored  under  a 
similar  difficulty  to  that  of  his  predecessor,  not  having  taken 
notes  of  points  made  and  authorities  cited,  and  other  neces- 
sary memoranda  in  cases  previously  argued.  In  some  cases, 
therefore,  neither  the  points  or  authorities  of  the  counsel  ap- 
pear,— in  others,  only  those  of  one  side,  although  he  has  taken 
much  pains  to  procure  them. 

The  unusual  length  of  many  of  the  cases  reported  in  this 
volume  has  necessarily  precluded  the  insertion  of  any  of  those 
argued  and  determined  beyond  that  particular  term.  The 
Reporter,  however,  confidently  believes  that  the  equally  un- 
usual importance  of  those  included  herein,  will  more  than 
compensate  for  any  deficiency  in  point  of  number  and  variety. 
The  succeeding  volume  will  contain  several  cases  of  no  less 
importance,  and  is  now  in  course  of  preparation  for  the  press. 
The  interest  already  manifested,  and  the  earnest  desire  on 
the  part  of  the  profession  to  be  in  possession  of  them,  will  in- 
duce the  Reporter  to  prosecute  his  labors  with  all  possible 
despatch. 

Grateful  for  the  facilities  afforded  him  by  the  Court  and 
counsel,  under  the  circumstances,  for  rendering  this  volume 
as  complete  as  possible,  he  submits  it  to  their  kind  forbear- 
ance. 

The  Reporter. 

Quincy,  July,  1846. 
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Justice  Robinson.  Justice  Shields  was  appointed  in  place  of  Justice  Semple, 
Justice  Thomas  in  place  of  Justice  Douglass.  Justice  Semple  was  elected  in 
place  of  Justice  Breese. 
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Daniel  Mcllroy,  GJdcago,  Cook  co. 

Charles  D.  Pulver. 

Henry  Stephens,    Warsaw,  Hancock 

CO. 
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William  Walker,  Savanna,  Mason  co. 

M.  S.  Henry. 

Charles  S.  Taylor,  Jerseyville,  Jersey  co. 

Henry  Brown,  Chicago,  Cook  co. 

Asa  D.  Wright,  Petersburg,  Menard  co. 

Benjamin  S.  Prettyman,  Springfield, 
Sangamon  co. 

Cornelius  C.  Van  Home,  Chelsea,  Will 
co. 

Jason  H.  Sherman,  Carthage,  Hancock 
co. 

Anson  Sperry,  Cook  co. 

Charles  H.  Larrabee,  Chicago,  Cookco. 

William  A.  Frazer,  Princeton,  Bureau 
co. 

William  A.  Hacker,  Jonesboro\  Union 
co. 

James  M.  Kellogg. 

William  H.  Snyder,  Belleville,  St.  Clair 
co. 

Thomas  F.  Goodhue,  Freeport,  Ste- 
phenson co. 

Eobert  J.  Thomas. 

Charles  A.  Brown,  Charleston,  Coles  co. 

J.  Wilson  Ross,  do.  do. 

William  Welch,  Bockford,  Winnebago 
co. 

Jacob  C.  Hinckley,  Belleville,  St.  Clair 
co. 

Elijah  H.  &y?&Tt\±ox\X,Aurora,Kane  co. 

Ebenezer  Moore,  Quincy,  Adams  co. 

E.  Sidney  Thomas,   Williamsport,  la. 

Amos  L.  Merriman,  Peoria,  Peoria  co. 

William  St.  A.  Stearns. 

Augustus  Englemann,  St.  Louis,  Mo. 


Horace  E.  Maynard,  Wilmington,  Will 
co. 

William  J.  Hunt,  Sycamore,DeKalb  co. 

Horace  Hopkins,  Nauvoo,  Hancock  co. 
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William  R.  Parker,  Aurora,  Kane  co. 

David  B.  Rigdon,  Vandalia,  Fayette 
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Ezra  G.  Sawyer,  Peoria,  Peoria  co. 

Hugh  Fullerton,  Rushville,  Schuyler 
co. 

John  Olney,  Shawneetown,  Gallatin  co. 

T.  Judson  Hall,  Knoxville,  Knox  co. 

John  Crow,  Griggsville,  Pike  co. 

Daniel  F.  Coffey,  do.        do. 

Benjamin  F.White,  Equality,  CaUatin 
co. 

James  Churchman,  Galena,  Jo  Da- 
mess  co. 

Lionel  P.  Lacy,  Waterloo,  Monroe  co. 

Philip  B.  Fouke,  Belleville,  St.  Clair  co. 

Edwin  S.  Leland,  Ottawa,  La  Salle  co. 

Thomas  S.  Bond,  Kaskaskia,  Ran- 
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co. 

Charles  H.  Milnor,  Quincy,  Adams  co. 

Bushrod  B.  Howard,  Galena,  Jo  Da- 
viess co. 

Horatio  M.  Slack. 

William  H.  L.  Wallace,  Ottawa,  La 
Salle  co. 

Edward  Abend,  BeMeville,  St.  Clair  co. 

John  T.  Lindsay,  Peoria,  Peoria  co. 

Henry  E.  Dummer,  Beardstoivn,  Cass 
co. 

George  Dellicker,  Chicago,  Cook  co. 

Cornelius  J.  Palmer,  Benton,  Frank- 
lin co. 

Cyrus  G  Simons,  Jonesboro,  Union  co. 

Charles  B.  Lawrence,  Quincy,  Adams 
co. 

Rapin  E.  Smith,  Quincy,  Adams  co. 

William  T.  Crenshaw,  Equality,  Gal- 
latin co. 

Edmund  P.  Chase,  Beardstown,  Cass 
co. 

Harvey  K.  S.  Omelveny,  Waterloo, 
Monroe  co. 

Zimri  A.  Enos,  Springfield,  Sangamon 
co. 

Richard  J.  Oglesby,  Sullivan,  Moultrie 
co. 

Erastus  Rise,  Monmouth,  Warren  co. 

George  W.  Powers,  Decatur,  Macon 
co. 

Hiram  C.  Miller,  Belvidere,  Boone  co. 

Fayette  B.  Hamlin,  Belvidere,  Boone 
co. 

W.  Rosselle  Biddlecum,  Potosi,  W.  T. 

Orasmus  Cole,  Potosi,  W.  T. 


ADDITIONAL  RULE. 


ADOPTED  DECEMBER  25,  1844. 


XL.  Okdered,  that  the  second  Monday  of  January  of 
each  term,  in  addition  to  the  other  return  days,  shall  be  a 
return  day  for  the  return  of  process. 
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DECISIONS 

OF   THE 

SUPREME  COURT 

OF    THE 

STATE  OF  ILLINOIS, 

DELIVERED 

AT    THE    DECEMBER    TERM    1844, 

AT    SPRINGFIELD. 


Elizabeth  Hart,  plaintiff  in  error,  v.  Cyrus  Tolman,  ad- 
ministrator of  Urial  Downey,  dec'd.,  defendant  in  error. 

Error  to  Jersey. 

In  a  suit  upon  a  bond,  conditioned  for  the  payment  of  a  specified  sum 
whenever  the  obligor  shall  be  released  from  another  penal  bond,  pre- 
viously executed,  and  said  bond  should  be  cancelled,  it  was  not  averred 
in  the  declaration  that  the  obligor  had  been  released  or  discharged  from 
the  obligation  of  such  bond,  and  the  declaration  was  held  bad. 

Held,  also,  that,  although  one  count  referred  to  the  original  bond,  and  an 
attempt  was  made  to  produce  it  as  an  exhibit,  but  neither  the  bond  or 
the  condition  thereof,  nor  the  manner  of  its  release,  was  set  out  in  the 
pleadings,  the  Court  would  not  go  out  of  the  pleadings  to  ascertain  the 
character  of  the  obligation. 

Debt  on  bond,  in  the  Jersey  Circuit  Court,  at  the  Septem- 
ber term,  1843,  before  the  Hon.  Samuel  D.  Lockwood. 
The  bond  was  given  by  the  defendant's  intestate  to  Elizabeth 
Hart,  and  the  condition  was  in  the  words  and  figures  follow- 
ing, to-wit : 

"  The  condition  of  the  above  bond  is  such,  that  whereas 
the  said  Downey  and  John  Vaughn  did  on  the  loth  day  of 
May  1840  enter  into  a  penal  bond  with  Elizabeth  Hart  and 

vol.  vi.  1 


SUPREME  COURT. 


Hart  v.  Tolman,  ad'mr. 


John  Baugh  Jr.  in  the  sum  of  two  thousand  dollars  to  Wil- 
liam Hart  (then)  of  Jersey  county  to  save  and  keep  the 
said  William  Hart  harmless  and  free  from  all  liability  or 
accountability  for  alimony  or  maintenance  of  Elizabeth  Hart 
or  her  children  forever;  and  whereas  also  the  said  [Trial 
Downey  stands  indebted  to  the  said  Elizabeth  Hart  in  the 
sum  of  two  hundred  dollars  to  be  paid  without  interest  when- 
ever he  the  said  Downey  shall  be  released  from  the  obligation 
of  the  said  penal  bond  and  said  bond  shall  be  entirely  can- 
celled as  to  him  the  said  Downey :  Now,  therefore,  if  the 
said  Urial  Downey  shall  pay  to  the  said  Elizabeth  Hart  the 
said  sum  of  two  hundred  dollars  without  interest  whenever 
he,  the  said  Downey,  shall  be  [released  from  the  said  penal 
bond,  and  the  said  bond  shall  be  cancelled  as  to  the  said 
Downey,  then  this  obligation  to  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect."  The  bond  was  signed 
and  sealed  by  Urial  Downey. 

The  declaration  did  not  contain  any  averment  that  the  said 
Downey  had  been  released  from  the  penal  bond,  or  that  the 
same  was  cancelled  as  to  him.  There  was,  however,  this 
averment,  to  wit :  "and  the  said  Downey,  his  heirs  and  admi- 
nistrators are  released  from  all  the  liability  of  the  said  bond 
to  the  said  William  by  the  said  Downey  and  others  given." 
A  demurrer  to  the  declaration  was  interposed,  and  the  plain- 
tiff joined  therein.  The  Court  sustained  the  demurrer,  and 
rendered  a  judgment  for  costs  against  the  plaintiff. 

J.  W.  Chickering,  and  W.  K.  Titcomb,  for  the  plaintiff  in 
error. 

M.  jB.  Miner,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.  This  is  a  writ  of  error  to  the  Circuit  Court 
of  Jersey  county.  The  action,  debt  on  bond  conditioned  for 
the  payment  of  money.  The  declaration  contains  two  counts. 
There  is  a  general  demurrer  to  the  whole  declaration,  which 
the  Court  below  sustained.    This  decision  is  assigned  for  error. 
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The  first  count  is  bad.  The  bond  sued  upon  contains  a 
condition,  that  upon  the  release  of  Urial  Downey  from  the 
obligation  of  a  previous  bond,  he,  the  said  Downey,  should 
pay  the  appellant  the  sum  of  two  hundred  dollars  ;  but  there 
is  no  averment  in  the  count  that  he  has  ever  been  released 
or  discharged  from  the  obligation  of  the  previous  bond. 
On  the  contrary,  it  shows  that  his  representative  is  still  lia- 
ble on  such  bond  for  the  amount  of  alimony  decreed,  which 
is  one  thousand  dollars. 

The  second,  count  merely  refers  to  the  original  bond  and 
attempts  to  make  it  an  exhibit,  but  neither  the  bond  or  con- 
dition are  set  forth  in  the  pleadings.  This  Court  cannot  go 
out  of  the  pleadings  to  ascertain  the  character  of  the  obli- 
gation. It  avers,  it  is  true,  that  a  certain  obligation  was  re- 
leased, but  it  it  does  not  set  out,  or  give  the  substance  of  the 
obligation  thus  released,  neither  does  it  show  in  what  man- 
ner it  was  released.  The  pleadings  are  otherwise  loose  and 
inaccurate.     Both  counts,  therefore,  are  clearly  defective. 

The  judgment  of  the  Court  below  is,  therefore,  affirmed 
with  costs. 

Judgment  affirmed. 
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Jacob  Eyman  et  al.,  plaintiffs  in  error,  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  St.  Clair. 

A  mere  error  in  judgment,  or  departure  from  sound  policy,  is  not  sufficient 
to  subject  a  tribunal,  possessing  discretionary  power,  to  an  indictment 
for  palpable  omission  of  duty.  Before  such  a  prosecution  can  be  sus- 
tained, it  must  be  shown  that  there  was  palpable  omission  of  duty  imper- 
atively required  by  law,  in  a  matter  involving  no  discretion,  or  a  willful 
and  corrupt,  as  well  as  palpable  neglect  of  a  discretionary  duty. 

If  a  road  is  used  and  travelled  by  the  public  as  a  highway,  and  is  recognized 
and  kept  in  repair  as  such,  by  the  County  Commissioners  and  supervisor, 
whose  duty  it  is  by  law  to  open  and  repair  public  roads,  proof  of  these 
facts  furnishes  a  legal  presumption,  liable  to  be  rebutted,  that  such  road 
is  a  public  highway. 

The  seventh  section  of  "  An  Act  concerning  Public  Roads,"  approved  Feb. 
3,  1835,  and  the  second  section  of  "  An  Act  to  amend  the  Act  concerning 
Public  Roads,'"  approved  Jan.  18,  1836,  confer  upon  the  County  Commis- 
sioners' Courts  a  general  superintending  and  discretionary  power  over 
the  subject  of  public  roads  and  bridges.  That  discretion  is  limited  and 
restricted,  in  many  respects,  by  the  provisions  of  these  statutes  ;  but  in 
all  other  respects  must  be  exercised  according  to  the  good  sense  and 
sound  judgment  of  the  Commissioners. 

On  the  trial  of  an  indictment  against  County  Commissioners  for  having 
refused  and  neglected  to  cause  a  certain  bridge  to  be  repaired,  it  is  com- 
petent for  the  defendants  to  prove  that  they  had  personally  examined, 
the  bridge  for  the  purpose  of  ascertaining  its  true  situation,  and  also  that 
the  supervisor  had  not  used  all  the  means  in  his  control,  with  which  he 
might  have  made  all  necessary  repairs. 

On  such  trial,  it  is  necessary  to  show  that  the  omission  of  duty  was  willful 

It  is  not  a  valid  objection  to  a  verdict  in  a  criminal  case,  that  the  jury  were 
sworn  "  a  true  verdict  to  render  according  to  law  and  evidence,"  and  it 
is  sufficient  for  the  verdict  of  the  jury  to  state  that  "we,  the  jury,  find 
the  defendants  guilty,"  without  saying  "  in  manner  and  form  as  charged 
in  the  indictment." 

It  is  not  error  for  the  Court  to  grant  a  new  trial  to  one  of  three  defend- 
ants, who  were  jointly  indicted  for  palpable  omission  of  duty  as  County 
Commisssoners,  and  to  refuse  the  same  to  the  others,  although  all  of  the 
defendants  were  jointly  indicted  and  pleaded  jointly,  and  the  motion  for 
a  new  trial  was  on  the  part  of  all. 

This  cause  was  heard  in  the  Court  below  at  the  Septem- 
ber term  1841,  before  the  Hon.  Sidney  Breese  and  a  jury. 
The  plaintiffs  in  error  were  fined  $10,  each,  and  costs  of  suit. 

L.  Trumbull,  for  the  plaintiffs  in  error,  relied  upon  the  fol- 
lowing points  and  authorities. 
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First.  The  County  Commissioners  have  discretion  in  re- 
pairing bridges,  &c.,  and  cannot  be  subjected  to  a  criminal 
prosecution  upon  such  a  case  as  that  stated  in  the  indictment. 
Laws  of  1836,  207,  §  2. 

Second.  It  does  not  appear  in  and  by  said  indictment  when 
said  bridge  became  and  was  out  of  repair. 

Third.  There  is  no  direct  averment  that  the  road  in  ques- 
tion was  &  public  road,  established  according  to  law. 

Fourth.  It  does  not  appear  in  or  by  said  indictment,  that 
the  defendants  therein  did  not  rebuild  the  said  bridge. 

Fifth.  The  indictment  does  not  show  when  the  persons 
bound  to  perform  road  labor  were  called  out,  nor  that  they 
had  performed  such  labor  at  the  time  the  report  was  made 
to  the  County  Commissioners,  or  when  they  performed  it. 

Sixth.  No  averment  when  the  cost  of  repairing  said  bridge 
was  estimated  by  the  supervisor  to  exceed  ten  dollars. 

Seventh.  The  record  does  not  show  that  the  jury  were 
sworn  to  try  the  issue,  nor  does  the  verdict  state  that  the 
jury  find  the  defendants  guilty  in  manner  and  form  as  charged 
in  the  indictment. 

Eighth.  In  order  to  show  the  motives  of  the  defendants, 
and  that  they  were  guilty  of  no  criminal  neglect,  it  was 
competent  for  them  to  prove  the  efforts  they  made  to  ascer- 
tain the  condition  of  said  bridge. 

Ninth.  The  law  intended  that  the  County  Commissioners 
should  not  be  called  upon  to  repair  bridges,  &c,  unless  the 
supervisor  had  previously  exhausted  all  the  means  under 
his  control,  and  the  expense  of  making  the  necessary  repairs 
would  exceed  ten  dollars ;  consequently,  the  supervisor  was 
as  much  bound  to  exhaust  the  road  land  tax,  dischargeable  in 
labor,  before  he  reported,  as  any  other.  Laws  of  1835,  136, 
§  23. 

Tenth.  It  is  the  County  Commissioners'  Court,  and  not 
the  County  Commissioners  that  have  a  general  superintend- 
ence of  public  roads.  The  exercise  of  control  over  a  road 
by  the  County  Commissioners  is  no  evidence  that  it  is  a  public 
road.     Laws  oi  1835,  129. 
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There  are  no  public  roads  in  this  State,  except  those  that 
are  declared  by  statute  to  be  such.     Ibid. 

Eleventh.  The  Court  had  no  authority  to  set  aside  the  ver- 
dict as  to  one  of  the  defendants,  and  enter  judgment  against  the 
others. 

J.  Lamiorn,  Attorney  General,  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Douglass,  J.*  At  the  September  term  of  the  St.  Clair 
Circuit  Court,  Jacob  Eyman,  Eldridge  G.  Potter,  and  James 
Glass  were  convicted  of  palpable  omission  of  duty  in  office 
as  County  Commissioners  of  St.  Clair  county,  in  having  neg- 
lected and  refused  to  cause  a  certain  bridge  to  be  repaired, 
by  ordering  the  supervisor  of  the  proper  district  to  hire 
laborers  and  teams  for  that  purpose,  or  by  making  a  contract 
with  some  fit  person  after  notice  that  the  supervisor  had 
called  out  all  persons  bound  to  perform  road  labor  in  his 
district,  and  that  said  persons  had  performed  all  such  labor 
as  was  required  of  them  by  the  statute,  and  that  the  super- 
visor had  estimated  the  cost  of  repairing  said  bridge  to 
exceed  the  sum  of  ten  dollars,  and  that  it  was  still  out  of 
repair,  and  dangerous  to  travellers. 

The  indictment  is  in  the  usual  form,  and  contains  all  the 
esssential  averments  with  sufficient  certainty  and  precision. 
Numerous  errors  have  been  assigned,  relating  to  the  suffi- 
ciency of  the  indictment,  the  mode  of  swearing  the  jury,  the 
form  of  the  verdict,  the  exclusion  of  evidence,  the  instructions 
of  the  Court,  the  granting  a  new  trial  to  one  defendant  and 
denying  it  to  the  others,  and  overruling  the  motion  in  arrest 
of  judgment.  It  is  unnecessary  to  notice  particularly  all 
the  errors  assigned.  A  careful  inspection  of  the  record 
has  satisfied  us  that  the    exceptions   to   the  indictment,  the 


*Scates,  J.  did  not  hear  the  argument  in  the  case,  but  concurred  in  the 
rule  laid  down  as  to  presumption  of  public  roads. 

The  Opinion  in  this  case  was  delivered  at  the  December  term  1842,  but 
was  accidentally  omitted  to  be  published  with  the  Opinions  of  that  term. 
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mode  of  swearing  the  jury,  and  the  form  of  the  verdict,  are 
all  untenable,  (a). There  being  no  error  in  these  respects,  the 
motion  to  quash  the  indictment,  and  also  in  arrest  of  judg- 
ment, was  properly  overruled.  The  questions  arising  out  of 
the  exclusion  of  evidence  are  the  same  as  those  embraced 
in  the  instructions  of  the  Court  to  the  jury,  and  require 
more  serious  attention. 

The  defendants  offered  to  prove  that  they  had  personally 
examined  the  bridge  for  the  purpose  of  ascertaining  its  true 
situation,  and  also  that  the  supervisor  had  not  used  all  the 
means  in  his  control  with  which  be  might  have  made  all 
necessary  repairs.  The  Court  excluded  this  evidence,  and 
instructed  the  jury,  "  that  to  constitute  the  defendants  guilty 
of  the  offence  charged,  it  was  not  necessary,  that  the  omis- 
sion of  duty  should  have  been  willful,  but  palpable,  nor  that 
the  supervisor  should  have  exhausted  the  road  land  tax  due 
from  persons  in  his  district,  and  which  was  to  have  been 
discharged  in  labor,  before  he  reported  to  the  County  Com- 
missioners that  said  bridge  was  out  of  repair,  and  if  the 
County  Commissioners  had  assumed  and  exercised  jurisdic- 
tion and  control  over  the  road  in  question,  by  erecting  and 
repairing  the  bridge,  that  was  prima  facie  evidence  that 
the  road  was  a  public  road." 

A  separate  error  is  assigned  on  each  branch  of  this  in- 
struction. The  indictment  was  framed  under  the  one  hun- 
dred and  tenth  section  of  the  criminal  code,  R.  L.  195, 
Gale's  Stat.  218,  and  the  dut}^,  of  which  it  is  charged  there 
was  a  palpable  omission,  is  prescribed  by  the  seventh  section 
of  "  An  Act  concerning  Public  Roads"  approved  Feb.  3d, 

1835.  Laws  of  1835,  130.  By  the  second  section  of  the 
last  recited  Act,  it  is  provided  that  the  County  Commission- 
ers' Courts  of  the  several  counties  of  this  State  shall  have, 
and  are  hereby  vested  with  general  superintendence  over 
the  public  roads  within  their  respective  Counties,  and  by 
the  second  section  of  "  An  Act  to  amend  the  Act  concerning 
Public    Poads"    approved   January   18th,    1836,   Laws   of 

1836,  207,  it  is   enacted   that   the   County  Commissioners' 
Courts  in  each  and  every  county  within  this  State,  when- 
Ca)  Smith  v.  Killeck,  5  Gil.  R.  295. 


STTPKEME  COUET. 


Eyman  et  al.  v.  The  People. 


ever  the  finances  of  their  county  will  admit,  be  and  they 
are  hereby  authorized  and  required  to  expend  on  the  public 
roads,  in  making  causeways,  erecting  bridges,  &c,  in  their 
respective  counties,  any  sum  not  exceeding  one-third  of  the 
amount  received  into  the  county  treasury  of  such  county 
in  the  current  year  immediately  preceding  the  time  of  ex- 
pending such  sum  or  sums  of  money.  These  two  sections 
confer  upon  the  County  Commissioners'  Courts  a  general  su- 
perintending and  discretionary  power  over  the  subject  of 
public  roads  and  bridges.  That  discretion  is  limited  and 
restricted  in  many  respects  by  the  provisions  of  the  statute 
referred  to,  and  in  all  other  respects  must  be  exercised  accord- 
ing to  the  good  sense  and  sound  judgment  of  the  Commis- 
sioners. A  mere  error  in  judgment,  or  departure  from  sound 
policy,  is  not  sufficient  to  subject  a  tribunal,  possessing  dis- 
cretionary power,  to  an  indictment  for  palpable  omission 
of  duty.  Before  such  a  prosecution  can  be  sustained,  it 
must  be  shown  that  there  was  palpable  omission  of  a  duty, 
imperatively  required  by  law,  in  a  matter  involving  no 
discretion,  or  a  willful  and  corrupt,  as  well  as  palpable  neg- 
lect of  a  discretionary  duty.  By  reference  to  the  Act  pre- 
scribing the  duty,  the  omission  of  which  forms  the  subject 
of  this  complaint,  it  will  be  seen  that  the  Commissioners 
may  have  had  a  discretionary  power  in  relation  to  this  par- 
ticular duty,  and  if  they  could  have  proven  what  they 
offered  to  prove,  and  what,  for  the  purposes  of  this  decision, 
we  must  consider  as  proven,  they  had  the  right  to  do,  or 
not  to  do  the  act,  in  their  discretion.  For  these  reasons, 
the  first  and  second  branches  of  the  instructions  were  erro- 
neous, and  the  judgment  must  be  reversed. 

Although  it  is  not  essential  to  the  determination  of  this 
case,  to  express  an  opinion  on  the  last  branch  of  the  instruc- 
tion, yet  it  may  not  be  improper  to  do  so,  as  it  is  a  question 
of  frequent  occurrence,  and  may  possibly  arise  on  a  future 
trial  of  this  case.  That  portion  of  the  instruction  is  in  these 
words, — "  if  the  County  Commissioners  had  assumed  and  ex- 
ercised jurisdiction  and  control  over  the  road  in  question 
by  erecting  and  repairing  the  said  bridge,  that  was  prima 
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facie  evidence  that  the  road  was  a  public  road."  It  is  in- 
sisted that  the  original  survey  and  plat  of  the  road,  and  the 
records  of  the  Commissioners'  Court  approving  the  same, 
and  directing  the  road  to  be  opened,  should  have  been  pro- 
duced as  the  best  evidence  that  it  was  a  public  road.  ISTo 
authority  has  been  cited,  nor  are  we  aware  of  any  adjudica- 
ted case  sustaining  this  position.  The  practice  would  be 
very  inconvenient,  and  would  tend  rather  to  defeat  than  pro- 
mote the  ends  of  justice.  If  a  road  is  used  and  travelled  by 
the  public  as  a  highway,  and  is  recognized  and  kept  in  repair 
as  such  by  the  County  Commissioners  and  supervisor,  whose 
duty  it  is  by  law  to  open  and  repair  public  roads,  proof  of 
these  facts  furnishes  a  legal  presumption,  liable  to  be  rebutted, 
that  such  road  is  a  public  highway,  (a) 

The  judgment  of  the   Circuit  Court  is  reversed,  and  the 
cause  remanded. 

(a)  City  of  Cincinnati  v.  Lessee  of  White,  6  Pet.  U.  S.  R.  431 ;  Nealy  v.  Brown  et  al.,  post 
13. 
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Joshua  JSTealy,  plaintiff  in  error,  v.  Chauncey  Brown  et  al., 
County  Commissioners  of  Jersey  county,  defendants  in  error. 

Error  to  Greene. 

County  Commissioners  are  vested  with  exclusive  jurisdiction  over  all  mat- 
ters in  relation  to  roads  in  their  respective  counties. 

It  is  not  necessary  to  produce  record  evidence  of  a  road,  and  if  such  evi- 
dence is  introduced,  as,  for  instance,  the  order  establishing  the  road,  it  is 
not  necessary,  prior  to  the  introduction  of  such  order,  to  show  that  all  of 
the  previous  steps  required  by  the  statute  had  been  taken,  (a) 

The  laying  out  and  opening  of  roads  is  not  an  exercise  of  judicial  powers, 
but  the  presumption  is,  that  the  antecedent  proceedings  have  been  reg- 
ular, which  presumption,  however,  is  subject  to  be  rebutted. 

If  a  road  is  used  and  travelled  by  the  public  as  a  highway,  and  is  recognized 
and  kept  in  repair  as  such  by  the  County  Commissioners  and  supervisors, 
whose  duty  it  is  by  law  to  open  and  repair  public  roads,  proof  of  these 
facts  furnishes  a  legal  presumption,  liable  to  be  rebutted,  that  such  road 
is  a  public  highway. 

Parol  evidence  is  admissible  to  show  where  a  road  was  located.  Although 
there  should  be  some  uncertainty  as  to  the  precise  location  of  a  road,  yet, 
if  the  evidence  be  such  as  to  convince  a  jury  as  to  its  location,  it  is  suffi- 
cient for  them  to  act  upon. 

The  Court  will  not  instruct  the  jury  upon  abstract  propositions  of  law. 

Debt  on  the  statute  for  obstructing  a  public  highway. 
The  cause  was  heard  in  the  Greene  Circuit  Court,  before 
the  Hon.  Samuel  D.  Lockwood  and  a  jury,  at  the  October 
term  1843,  the  venue  having  been  changed  from  Jersey 
county.  The  jury  found  a  verdict  against  the  defendant 
below,  and  a  fine  of  $20  was  imposed,  from  which  judgment 
he  prosecutes  his  writ  of  error  in  this  Court. 

J.  W.  Chickering  and  W.  K.  Titcomb,  for  the  plaintiff 
in  error,  raised  several  points,  among  which  were  the  fol- 
lowing : 

I.  The  Court  erred  in  admitting  in  evidence,  at  the  trial, 
an  exemplification  of  a  part  of  the  record  of  the  County 
Commissioners'  Court,  in  the  matter  of  the  establishment  of 
the  road. 

First.  County  Courts  are  of  limited  jurisdiction,  and 
their  jurisdiction  must  appear  on  the  face  of  the  proceed- 
ed Dumoss  v.  Francis,  15  Ills.  R.  546. 
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ings.  R.  L.  142,  143,  Gale's  Stat.  161,  162;  Key  v.  Collins, 
1  Scam.  403  ;  Trader  v.  McKee,  lb.  558,  and  note  on  561 ; 
JBeaubien  v.  Brinckerhoff,  2  Scam.  269,  and  note  on  274 ; 
Story's  Eq.  PL  22,  n.  3  ;  4  Starkie's  Ev.  1277 ;  Williams  v. 
Peyton's  Lessees,  4  Wheat,  77. 

Second.  Proceedings  under  road  laws  are  summary,  and 
every  irregularity  vitiates.  The  defendant  must  be  shown 
that  all  is  regular.  R.  L,  535,  Gale's  Stat.  584;  Laws  of 
1835,  138 ;  Rex  v.  Croolce,  Cowp.  26 ;  Vanhorne  v.  Dor- 
ranee,  2  Dall.  316;  Smith  v.  Hileman,  1  Scam.  325  ;  Garrett 
v.  Wiggins,  lb.  337;  Williarns  v.  Peyton's  Lessees,  4 
Wheat.  77. 

II.  Parol  testimony  of  the  location  of  the  road  was  im- 
properly admitted.  It  was  irrelevant,  or  at  least  of  a  sec- 
ondary nature.  The  stakes  were  used  in  locating  a  road ; 
this  action  is  for  obstructing  one  constructed.  3  Starkie's 
Ev.  387;  1  Greenleaf's  Ev.  316;  Fitzhugh  v.  Punyon,  8 
Johns.  375;  Jackson  v.  Sill,  do.  201;  4  Starkie's  Ev.  81,  995, 
987,  1002,  1043 ;  3  Bl.  Com.  (Chitty's)  24,  and  note  (3) ;  1 
Greenl.  Ev.  94,  99,  101,  315,  546 ;  Rust  v.  Frothmgham, 
Bre.  259. 

If  the  County  Court  be  only  a  corporation,  the  written 
order  for  establishing  the  road  was  the  only  admissible 
evidence.  Owings  v.  Speed,  5  Wheat.  420  ;  It  is  estopped 
by  its  record.  The  Mayor  of  Thetford's  Case,  1  Salk.  192  : 
1  Bl.  Com.  (Chitty's)  475,  note  (5). 

III.  The  Court  erred  in  refusing  to  instruct  the  jury, 
that,  if  they  believed  from  the  evidence  in  the  existence  of 
any  irregularity  about  the  location  of  the  road  charged  to  be 
obstructed,  and  that  the  requirements  of  the  statutes  were 
not  complied  with ;  or  that  there  is  any  uncertainty  as  to 
where  the  road  is,  and  that  it  may  not  run  over  the  land  of 
this  defendant,  he  is  not  liable  though  he  did  fence  it  up  on 
his  own  land.  See  authorities  cited  under  the  first  excep- 
tion. 

Other  points,  involving  the  constitutionality  of  the  road 
laws  were  made  by  the  counsel,  and  authorities  cited  in  sup- 
port thereof. 
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M.  B.  Miner,  and  J.  Gillespie,  for  the  defendants  in  error. 

The  first  objection  of  the  plaintiff  in  error  questions  the 
correctness  of  the  Court  below  in  admitting  the  report 
of  the  viewers,  indorsed  with  an  order  of  the  Commission- 
ers' Court  directing  the  road  to  be  opened,  as  being  a  part 
only  of  the  record  of  the  road.  In  this  there  is  no  error. 
Bollock  v.  Woolsey,  23  Wend.  329. 

Parol  testimony  was  admissible  to  show  that  when  this 
road  was  obstructed,  and  up  to  the  time  charged,  it  bore  the 
stakes  set  by  the  viewers  and  was  travelled  by  the  public. 
Such  evidence  does  not  go  to  contradict  the  report,  but  in 
aid  of  it.     1  Greenl.  Ev.  95,  99. 

It  was  not  the  duty  of  the  supervisors  to  have  damages  as- 
sessed, unless  the  plaintiff  in  error  objected  to  the  use  of 
the  road,  and  it  no  where  appears  in  this  case  that  he  ever 
requested,  or  demanded  damages  to  be  assessed.  Laws  of 
1835. 

The  Opinion  of  the  Court  was  delivered  by 
Caton",  J.*  This  was  an  action  of  debt  for  obstructing 
a  public  highway,  commenced  before  a  justice  of  the  peace 
of  Jersey  county,  and  appealed  to  the  Circuit  Court  of  that 
county,  whence  the  venue  was  changed  to  the  Circuit  Court 
of  the  county  of  Greene.  The  record  presents  two  bills  of 
exceptions,  from  the  first  of  which  it  appears  that,  upon  the 
trial  of  the  cause,  the  plaintiffs  below  offered  in  evidence 
a  certified  copy  of  an  order  of  the  County  Commissioners' 
Court  of  Jersey  county,  which  refers  to  and  adopts  the  re- 
port of  the  viewers  appointed  to  view  and  locate  the  road, 
for  the  obstruction  of  which  this  suit  was  brought,  and  estab- 
lishes said  road  as  a  public  highway,  and  directs  that  the 
same  be  opened  and  kept  in  repair  according  to  law.  To 
this  the  defendant  objected,  but  the  Court  allowed  it  to  be 
read,  and  this  we  will  first  examine. 

Was  it  necessary,  before   it   was  competent  to  read  this 
order,  to  show  that  all  the  previous  steps  required  by  the 

*  Wilson,  C.  J.  did  not  hear  the  argument  in  this  case,  and  gave  no  opinion. 
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statute  had  been  taken  ?  We  think  not.  The  County  Commis- 
sioners are  vested  with  exclusive  jurisdiction  over  all  matters 
in  relation  to  roads  in  their  respective  counties,  and  we  are 
satisfied  that  sound  policy  and  the  public  good  require  that 
we  should  presume  that  the  antecedent  proceedings  had 
been  regular,  subject  however,  to  be  rebutted  by  the  other 
party.  If  we  go  behind  the  order,  I  know  not  where  we 
might  stop.  Should  the  plaintiff  show  that  a  petition  was 
presented,  signed  by  the  requisite  number  of  persons,  and 
should  he  be  required  to  prove  that  all  were  legal  voters — 
that  the  viewers  were  qualified  to  act  as  such,  and  were 
sworn,  and  all  the  other  minute  inquiries  which  ingenuity 
could  invent  %  Should  such  be  held  to  be  the  law,  we  should 
be  drawn  into  the  trial  of  a  great  number  of  collateral  issues 
in  no  wise  important  to  the  justice  of  the  case.  Should  such 
a  rule  be  adopted,  most,  if  not  all,  of  the  public  roads  in  the 
older  counties  might  be  shut  up  tomorrow  with  impunity,  (a) 

In  the  case  of  Eyman  v.  The  People,  decided  at  the  Sep- 
tember term  1842,  [ante,  p.  8,]  this  Court  went  farther  than 
we  are  now  called  upon  to  go.  There  it  was  held,  that  it  was 
not  necessary  to  produce  any  record  evidence  of  the  road. 
In  that  case  the  Court  say  :  "It  is  insisted  that  the  original 
survey  and  plat  of  the  road,  and  the  records  of  the  Commis- 
sioners' Court  approving  the  same,  and  directing  the  road 
to  be  opened,  should  have  been  produced  as  the  best  evi- 
dence that  it  was  a  public  road.  No  authority  has  been 
cited,  nor  are  we  aware  of  any  adjudicated  case  sustaining 
this  position.  The  practice  would  be  very  inconvenient,  and 
would  tend  rather  to  defeat  than  promote  the  ends  of  jus- 
tice. If  the  road  is  used  and  travelled  by  the  public  as  a 
highway,  and  is  recognized  and  kept  in  repair  as  such  by 
the  County  Commissioners  and  supervisor,  whose  duty  it  is 
by  law  to  open  and  repair  public  roads,  proof  of  these  facts 
furnishes  a  legal  presumption,  liable  to  be  rebutted,  that  such 
road  is  a  public  highway." 

The  laying  out  and  opening  of  roads  is  not  an  exercise 
of  judicial  powers,  and  hence  the  position  that  no  presump- 
tions are   to  be  indulged  in  their  favor  is  not  tenable.     As 

(a)  Dumoss  v.  Francis,  15  111.  R.  546. 
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well  might  he,  who  is  affirming  the  sale  of  school  land,  be  re- 
quired to  show  that  a  petition  for  the  sale  of  the  land  had 
been  presented  by  the  requisite  number  of  householders  of 
the  township. 

It  is  next  objected,  that  parol  evidence  was  improperly 
admitted  to  show  where  the  road  was  located.  As  well  might 
an  objection  be  made  to  the  admissibility  of  parol  evidence 
to  identify  land  described  in  a  deed.  In  this  there  was  no 
error. 

The  second  bill  of  exceptions  presents  the  instructions 
given  and  refused  to  which  exceptions  were  taken.  In  the 
first,  the  Court  was  asked  to  instruct  the  jury,  that  if  there 
was  any  uncertainty  as  to  where  the  road  was  and  that  it 
might  not  run  over  the  land  of  the  defendant,  he  was  not 
liable.  This  was  properly  overruled  by  the  Court.  Although 
there  might  have  been  some  uncertainty  as  to  the  precise 
location  of  the  road,  still,  if  the  evidence  was  such  as  to  con- 
vince the  judgment  of  the  jury  as  to  its  location,  that  was 
sufficient  for  them  to  act  upon.  Besides,  I  am  unable  to 
see  upon  what  principle  the  defendant  could  claim  to  be  ac- 
quitted, because  the  road,  which  he  obstructed,  did  not  run 
over  his  own  land,  and  yet  such  is  the  meaning  of  this  in- 
struction, if  it  means  anything,  (a) 

The  four  remaining  instructions  asked  present  abstract 
propositions  of  law,  which,  so  far  as  appears  from  the  record, 
had  nothing  to  do  with  the  case.  They  seem  to  assume  that, 
without  controversy,  the  road  obstructed  was  on  the  defend- 
ant's land,  while  from  the  record  it  does  not  appear  that 
any  evidence  was  given,  tending  to  establish  that  fact ;  nor 
are  they  asked  to  be  given  as  the  law,  in  case  the  jury  should 
find  that  fact  to  exist.  Without  inquiring  whether  any  of 
these  propositions  would  be  true  in  a  case  where  such 
questions  would  legitimately  arise,  we  have  no  doubt  in  this 
case  that  the  Court  decided  properly. 

The  constitutionality  of  these  road  laws  does  not  arise 
in  this  case. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Farris  v.  Ward,  4  Gil.  R.  506. 
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The  Kaskaskia  Bridge  Company,  plaintiffs  in  error,  v. 
Joseph  P.  Shannon  et  al.,  defendants  in  error. 

Error  to  Randolph. 

A  bill  of  exchange,  drawn  by  one  resident  of  this  State  upon  another  res- 
ident, is  an  inland  bill  of  exchange. 

In  the  case  of  inland  bills  of  exchange,  the  notarial  protest  is  not  evidence 
of  a  demand  of  payment  on  the  drawee,  nor  of  notice  of  nonpayment  to 
the  drawer. 

The  drawer  and  the  drawee  may  be  the  same  person  in  a  bill  of  exchange ; 
but,  in  such  case,  though  a  demand  on  the  drawee  is  necessary,  notice  of 
nonpayment  to  the  drawer  is  unnecessary,  (a) 

Parol  evidence  of  an  agency  is  admissible,  though  such  agency  exists  by 
virtue  of  a  power  in  writing,  when  the  party  offering  to  prove  the  fact 
is  a  stranger  to  the  instrument.  So,  a  stranger  may  prove  a  partnership 
by  the  acts  and  admissions  of  the  partners,  although  written  articles  of 
partnership  may  exist  between  them. 

"When  it  has  been  proved  that  a  person  is  a  partner,  though  a  dormant  one, 
it  is  competent  to  give  his  admissions  in  evidence  against  his  partners, 
if  they  relate  to  the  partnership  business. 

A  claim  for  unliquidated  damages,  arising  ex  contractu,  constitutes  a  good 
claim  of  set-off  under  the  statute. 

Assumpsit  in  the  Randolph  Circuit  Court.  The  case 
was  heard  before  the  Hon.  James  Semple  and  a  jury,  at  the 
April  term  1843,  when  a  verdict  and  judgment  was  rendered 
in  favor  of  the  plaintiffs  below  for  the  sum  of  $1540.11,  to  re- 
verse which  the  defendants  prosecuted  their  writ  of  error 
in  this  Court.  The  material  facts  appear  in  the  opinion  of 
the  Court. 

D.  J.  Baker,  for  the  plaintiffs  in  error,  made  the  follow- 
ing points : 

1.  A  notarial  protest  is  not  evidence  of  a  demand  of  pay- 
ment of  a  domestic  bill  of  exchange  upon  the  drawee,  nor 
of  the  giving  of  notice  of  its  nonpayment  to  the  drawer 
thereof.  Union  Bank  v.  Hyde,  6  Wheat.  572 ;  Young  v. 
Bryan,  lb.  146  ;  Nicholas  v.    Webb,  8  Wheat.  326. 

A  protest  of  an  inland  bill  of  exchange  is  not  evidence,  or 
necessary.  Bayley  on  Bills,  516  ;  Chitty  on  Bills,  642,  643, 
and  note  (1) ;  Miller  v.  HacMey,  5  Johns.  375  ;  Payne  v. 
Winn,  2  Bay.  374. 

(o)  Wilber  v.  DeWolf,  24  111.  R.  190. 
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In  England,  protest  of  even  a  foreign  bill  cannot  be  proved 
by  mere  production,  but  the  notary  himself  must  be  called  to 
prove  it.     Chitty  on  Bills,  500,  501. 

At  common  law,  no  inland  bill  could  be  protested  ;  but  by 
9  and  10  W.  III.,  chap.  17,  bills  of  £5,  or  upwards,  may  be 
protested,  though  unnecessary.     lb.  500. 

In  Buckner  v.  Finley,  2  Peters,  586,  it  is  settled  that  bills 
of  exchange,  drawn  by  a  citizen  of  one  State  on  a  citizen  of 
another,  are  foreign  bills  within  the  meaning  of  the  excep- 
tion of  the  Act  of  Congress  of  Sept.  21,  1789,  and  it  conse- 
quently follows,  that  the  notarial  protest  of  such  a  bill  is  evi- 
dence of  what  it  contains.  Legal  notice  is  given  to  the  party 
in  person  only  by  leaving  written  notice  at  his  residence, 
and  this  must  be  proved  by  him  who  asserts  it.  1  Peters' 
Dig.  351. 

In  every  case  where  there  is  a  drawer,  the  demand  of 
payment  and  notice  is  an  implied  condition  of  the  contract 
or  indorsement.     Barry  v.  Robinson,  9  Johns.  121. 

The  law  in  respect  to  inland  bills  of  exchange  applies 
to  checks  upon  a  bank.  Sutcliffe  v.  McDowell,  2  JNott  & 
M'Cord,  251. 

As  to  the  conduct  of  the  holder  upon  the  dishonor  of  the 
bill,  see  Chitty  on  Bills,  489. 

2.  Though  a  written  power  of  attorney  constituting  an 
agency,  not  required  by  law  to  be  in  writing,  may  exist, 
parol  evidence  of  such  agency  is  admissible,  especially  by 
a  person  not  a  party  to  the  written  power.  The  written 
power  is  not  the  only  admissible  evidence  of  such  agency. 
Proof  of  subsequent  recognition  by  the  person  in  whose 
name  the  acts  have  been  done,  is  conclusive  proof  of  the 
agency  of  him  who  has  done  them. 

In  a  variety  of  cases,  where  the  opposite  party  has  admit- 
ted the  facts  sought  to  be  established,  or  by  his  conduct  pre- 
cluded himself  from  denying  them,  primary  evidence  is  dis- 
pensed with.     2  Phil.  Ev.  510. 

The  acknowedgment  by  a  party  that  a  person,  to  whom 
defendant  had  paid  money,  was  his  agent,  is  sufficient  to 
establish  the  existence  of  such  agency,  though  the  appoint- 
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merit  was  in  writing,  and  no  notice  had  been  given  to  pro- 
duce it.  2  Phil.  Ev.  556,  557,  referring  to  Curtis  v.  Ingham, 
2  Verm.  287,  288. 

So  the  declarations  of  several  persons  of  their  being  in 
partnership,  are  admissible  to  prove  they  are  so,  in  an  action 
against  them,  though  it  appears  there  are  written  articles  of 
partnership.  2  Phil.  Ev.  557,  referring  to  Widdfield,  v. 
Widdfield,  2  Binn.  245. 

Although  the  admissions  are  by  the  acts  of  the  party,  they 
are  no  less  effectual  in  dispensing  with  evidence  which 
would  otherwise  be  necessary,  than  his  express  declarations. 
2  Phil.  Ev.  557. 

When  a  specific  appointment  of  agent  is  necessary,  a  sub- 
sequent recognition  of  acts  done  by  him  in  that  capacity  is 
better  than  a  previous  authority.  1  Harrison's  Dig.  27. 
Subsequent  ratification  of  a  contract,  lb.;  4  Bing.  722.  Re- 
cognition is  sufficient,  though  a  written  power  exists.  2 
Phil.  Ev.  35,  36,  and  references.  Adoption  of  agency  in 
one  part  is  an  adoption  in  all.  Principal  and  Agent,  238  ; 
Wilson  v.  Soulier,  2  Strange,  859.  Subsequent  ratifica- 
tion is  equal  to  original  mandate. 

If  principal,  by  his  declarations,  has  authorized  the  opinion 
that  he  had  given  more  authority  than  he  had,  he  is  bound. 
Schimmelpennich  v.  Bayard,  1  Peters,  261. 

3.  After  giving  evidence  of  partnership,  the  declaration 
of  one  partner  is  evidence  against  the  other  partners,  though 
the  former  is  no  party  to  the  suit.  1  Starkie's  Ev.  81  ; 
Wood  v.  Braddick,  1  Taunton,  104,  referring  to  Roscoe's 
Ev.  31. 

Where  a  written  contract  is  entered  into  by  one  individual 
for  tbe  doing  of  a  job  of  work,  in  a  suit  by  him  to  recover 
for  the  work  done,  it  is  competent  for  the  defendant  to  show 
that  the  plaintiff  had  a  partner  in  the  job,  and  to  prove  pay- 
ment to  the  partner  in  full.     Shepherd  v.   Ward,  8  Wend.  542. 

In  an  action  by  a  firm,  the  name  of  a  dormant  partner 
need  not,  and  ought  not  to  be  used.  Clark  v.  Miller,  4  Wend. 
628. 

4.  Unliquidated  damages,   arising  ex    contractu,  may  be 
VOL.  vi.  2 
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set  off  in  an  action  of  assumpsit.     J?dwards  v.   Todd.     1 
Scam.  462 ;  Nichols  v.  Ruckels,  3  do.  298. 

5.  The  written  power  of  attorney  spoken  of  in  this  case 
has  jnever  been  seen  only  in  the  hands  of  Richard  H.  Norris, 
who  is  proved  to  have  been  a  partner  of  the  plaintiffs  below 
in  this  contract,  and  could  not,  therefore,  if  objected  to,  be 
a  witness  if  produced. 

6.  Admissions,  as  those  of  the  plaintiffs  below,  which  have 
been  acted  upon,  or  those  which  have  been  made  to  influence 
the  conduct  of  others,  or  derive  some  advantage  to  the  party, 
and  which  cannot  afterwards  be  denied  without  a  breach  of 
good  faith,  are  conclusive  upon  the  party  making  them,  or 
operate  as  an  estoppel  in  pais  upon  him.  1  Greenl.  Ev.  §§ 
27,  207,  208,  194-7. 

Rules  as  to  written  instruments  apply  mainly,  perhaps,  only 
in  suits  between  parties  to  the  instrument ;  it  cannot  affect 
third  persons  /  the  truth  may  be  proved,  however  contradic- 
tory to  the  written  instrument.  lb.  §§  275,  279. 
H  Declarations  of  a  party  to  the  record,  or  of  one  identified 
in  interest  with  him,  as  against  said  party,  are  admissible  in 
evidence.     lb.  §§  171,  172. 

As  to  admissions,  the  rule,  however,  does  not  go  to  the  utter 
exclusion  of  past  admissions  of  this  nature,  but  only  to  this  ef- 
fect ;  for,  in  general,  as  was  observed  by  Mr.  Justice  Parke, 
"  "What  a  party  says  is  evidence  against  himself,  whether  it 
relate  to  the  contents  of  a  written  instrument  or  something 
else."     lb.  §§  203,  204. 

It  makes  no  difference  in  the  operation  of  this  rule,  whether 
the  thing  admitted  were  true  or  false,  it  being  the  fact  that 
has  been  acted  upon,  that  renders  it  conclusive.     lb.  §  208. 

J.  Gillespie,  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.     This  was  an  action  of  assumpsit,  brought  by 

the  defendants  in  error  against  the  plaintiffs  in  error  as  the 

drawers  of  four  several  drafts  or  orders  on  the  treasurer  of  the 

Company,  payable  to  the  defendants,  two  of  which  were  dated 
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July  1,  1841,  each  for  the  sum  of  $150.     One  was  dated  Sept. 
2,  1841,  for  $908.49,  and  the  other  was  dated  Oct.  1,  1841, 
for  $190.55.     The  declaration  was  in  the  usual  form  in  such 
cases. 
The  defendants  in  the  Court  below  pleaded, 

1.  Non  Assumpsit. 

2.  That  the  said  drafts,  or  bills  of  exchange,  were  given 
without  any  good  or  valuable  consideration. 

3.  That  the  consideration  wholly  failed. 

4.  That  the  said  drafts,  or  orders  specified,  were  obtained 
by  the  false  and  fraudulent  representations  of  the  plaintiffs. 

With  the  foregoing  pleas  the  defendants  filed  as  a  defence 
the  following  notice,  to-wit : 

"Take  notice,  that  on  the  trial  of  this  cause  the  said  defend- 
ants, the  Kaskaskia  Bridge  Company,  will  give  in  evidence 
and  insist,  that  before  and  at  the  time  of  the  commencement 
of  this  suit,  that  the  bridge  theretofore  erected  by  the  said 
plaintiffs  for  the  defendants  across  the  Kaskaskia  river,  oppo- 
site to  the  town  of  Kaskaskia,  and  for  the  building  and  erect- 
ing of  which  by  the  said  plaintiffs  for  the  said  defendants,  the 
said  several  drafts  or  orders  sued  on  in  this  case,  and  in  the  said 
plaintiffs'  declaration  mentioned,  were  made  and  executed, 
was  so  unskillfully  and  in  so  unworkmanlike  a  manner  and  de- 
fectively done,  performed  and  erected,  that  the  same  became 
and  was  wholly  useless  and  valueless  to  the  said  defendants, 
and  that  through  the  negligence,  unskillfulness,  carelessness 
and  improper  conduct  of  the  plaintiffs,  in  the  building  and 
erecting  by  them  of  the  said  bridge,  which  they  the  said  plain- 
tiffs had  theretofore  undertaken  and  contracted  to  build  and 
erect  in  a  good,  substantial,  skillful  and  workmanlike  manner 
for  the  said  defendants,  the  said  bridge  became  and  was  lost, 
and  of  no  use  or  value  to  the  said  defendants  ;  whereby  and  by 
reason  of  the  negligence,  unskillfulness,  carlessness  and  im- 
proper conduct  of  the  said  plaintiffs  in  and  about  the  building 
and  erecting  of  the  said  bridge,  the  said  defendants  have  sus- 
tained a  large  amount  of  damages,  to  wit,  ten  thousand  dol- 
lars, which  damages,  or  so  much  thereof  as  will  be  sufficient 
for  that  purpose,  the  said  defendants  will  set  off  against  any 
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demand  of  the  said  plaintiffs  to  be  proved  on  the  trial  of  this 
cause,  according  to  the  statute  in  such  case  made  and  pro- 
vided. 

David  J.  Baker,  Att'y 
for  the  said  Kaskaskia  Bridge  Company, 

the  defendants  above  named. 

August  19,  1842. 
To  Messrs.  Shannon  <fc  Schofield, 

the  plffs  above  named." 

The  foregoing  pleas  were  traversed  by  the  plaintiffs,  and 
issues  joined  thereupon  to  the  country.  A  jury  tried  the  is- 
sues, and  found  a  verdict  in  favor  of  the  plaintiffs  for  the  sum 
of  $1540.11,  for  which  sum  and  costs  taxed,  judgment  was 
rendered  in  favor  of  the  plaintiffs ;  to  reverse  which,  the  de- 
fendants sued  out  their  writ  of  error. 

The  record  shows,  that   on  the  trial  the  plaintiffs  offered 
to  read  in  evidence  a  bill  of  exchange  or  draft  in  these  words, 
to  wit : 
"  To  the  Treasurer  of  the  Kaskaskia  Bridge  Company  : 

Please  pay  to  Messrs.  Shannon  &  Schofield,  or  order,  nine 
hundred  and  eight  dollars  and  forty-nine  cents,  (it  being  the 
amount  of  estimate  made  this  day,)  and  charge  the  same  to 
the  Kaskaskia   Bridge  Company.     Kaskaskia,  Sept.  2,  1841. 

M.  A.  Gilbert, 

$908.49  James  M.  Wheeler, 

Commissioners," 
and  a  notarial  protest  attached  thereto  ;  to  the  reading  of 
which  protest  as  evidence  of  a  demand  on  the  drawee  of  the 
bill,  the  defendants  objected  ;  but  the  Court  overruled  the  ob- 
jection and  suffered  the  same  to  be  read,  and  it  was  the  only 
evidence  adduced  to  prove  the  demand  of  payment  on  said 
bill,  or  the  giving  of  notice  to  the  drawers  of  the  non-payment 
thereof.  The  plaintiffs,  having  proved  a  demand  of  the  pay- 
ment of  the  bills,  other  than  the  one  above  copied,  on  Samuel 
Jones,  the  treasurer  of  said  Company,  rested  their  case. 

It  was  proved  by  Benjamin  Simmons,  a  witness  sworn  on 
said  trial  on  behalf  of  the  said  defendants,  that  the  plaintiffs 
were  non-residents  of  the  State,  and  that  neither  of  them  had 
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ever  been  at  Kaskaskia,  except  a  few  times  during  the  pro- 
gress of  the  work  on  the  bridge  mentioned  in  the  pleadings  in 
this  case,  and  for  the  erection  of  which  they  were  the  con- 
tractors with  said  Company,  the  defendants  ;  that  the  bueiness 
of  superintending  the  work  done  on  said  bridge  had,  from  the 
commencement  of  the  work,  been  attended  to  by  one  Richard 
H.  Morris,  who  had  made  most  of  the  settlements,  and  ad- 
justed the  amounts,  and  received  the  payments  from  time  to 
time  as  the  work  progressed  in  behalf  of  said  plaintiffs,  with 
the  Bridge  Company,  except  during  some  of  the  latter  part 
of  the  time  when  one  James  M.  Wheeler  had  sometimes  made 
such  settlements,  received  payments,  and  had  otherwise  acted 
on  behalf  of  said  plaintiffs  ;  said  witness  further  stated  that 
plaintiffs  had  told  him  that  said  Norris  was  their  agent  for  at- 
tending to  the  building  of  said  bridge,  and  for  doing  whatever 
related  to  it,  and  that  he  had  ever  acted  as  such  agent  in  the 
transaction  of  all  business  pertaining  thereto  during  the  pro- 
gress of  the  work  on  said  bridge,  and  stated  moreover,  that 
he  had  seen  in  the  hands  of  said  Richard  PL  Norris,  a  writ- 
ten power  of  attorney  from  said  plaintiffs  authorizing  him,Nor- 
ris,  to  act  for  them  in  said  business.  Whereupon  the  plain- 
tiffs, by  their  counsel,  objected  to  such  declarations  of  the 
said  plaintiffs,  or  either  of  them,  being  received  to  prove  such 
agency  as  aforesaid  of  said  JNorris,  and  to  any  proofs  going  to 
the  jury  of  such  agency,  other  than  the  written  power  of  at- 
torney, spoken  of  by  said  witness,  Simmons,  as  having  been 
seen  by  him  in  said  Norris'  possession,  where  it  was  supposed 
still  to  be,  unless  said  power  of  attorney  was  shown  to  be  lost 
or  in  the  hands  of  said  plaintiffs,  and  that  they  had  been 
notified  to  produce  it  on  the  trial ;  which  objection  the  Court 
sustained,  and  utterly  refused  to  hear  parol  testimony  to  prove 
the  existence  of  such  agency,  and  excluded  from  going  to 
the  jury  any  parol  proof  thereof. 

The  defendants  also  proved  from  the  acknowledgements  of 
said  plaintiffs,  one  or  both  of  them,  that  said  Morris,  was  in- 
terested as  a  partner  in  the  contract  for  the  erection  of  the 
bridge  by  the  said  plaintiffs,  although  not  named  or  known  in 
their  contract  with  the   said  Company,  and  then  offered  to 
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prove  the  statement  of  the  said  JNorris  as  to  the  quality  and 
character  of  the  work  done  on  said  bridge,  as  well  as  other 
statements  in  relation  thereto.  This  testimony,  so  offered, 
being  objected  to  by  the  plaintiffs,  the  Court  refused  to  re- 
ceive. 

It  was  also  shown  in  evidence,  that  said  James  M.  Wheeler 
was  interested  in  the  contract  for  the  building  of  said  bridge 
as  a  partner  of  the  plaintiffs,  as  well  as  a  stockholder  in 
said  Bridge  Company,  though  not  known  in  said  plaintiffs'  con- 
tract made  with  said  Company  ;  and  that  he  had  at  some  time, 
as  well  as  said  Norris,  acted  for  the  said  plaintiffs  in  making 
some  of  the  settlements  when  balances  were  ascertained  to 
be  due  from  said  defendants  to  said  plaintiffs,  and  particularly 
in  ascertaining  some  of  the  balances  for  which  some  of  the  bills 
or  orders  sued  on  in  this  case  were  drawn.  Upon  this  proof 
being  made,  the  defendants  offered  witnesses  to  prove  the 
statements  of  said  Wheeler  in  relation  to  the  subject  matter 
of  his  agency  or  partnership,  that  is,  the  building  of  said  bridge, 
the  quality  of  the  work,  &c.  This  was  also  objected  to,  and 
the  objection  was  sustained  by  the  Court. 

The  defendants  also  offered  to  prove  by  witnesses  sworn 
on  their  behalf  the  truth  of  the  statements  contained  in  the 
notice  filed  as  a  defence  in  this  case,  and  copied  into  the 
record  or  transcript  thereof,  certified  by  the  clerk  of  the  Ran- 
dolph Circuit  Court,  herein  before  set  out;  which  evidence  the 
Court  refused  to  hear,  or  permit  to  go  to  the  jury,  and  rejected 
the  said  notice  as  not  setting  forth  matter  and  facts  sufficient  to 
bar  a  recovery  by  the  said  plaintiffs  in  this  case.  To  all 
which  several  opinions  of  the  Court,  the  defendants  duly  ex- 
cepted on  the  trial,  and  their  bill  of  exceptions  was  duly 
signed  and  sealed  by  the  presiding  Judge,  James  Semple. 

It  is  further  agreed  and  admitted,  that  the  drafts  or  orders 
sued  on  in  this  case  were  drawn  by  the  defendants  on  their 
treasurer,  and  that  it  was  testified  that  the  said  defendants 
had  appointed  agents  to  examine,  measure  and  estimate  the 
amount  of  the  work  done  upon  said  bridge  from  time  to  time 
as  it  progressed ;  that  said  agents  were  authorized,  upon  such 
examination,  measurement  and  estimation,  to  draw  upon  the 
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treasurer  thereof  for  the  amount  of  work  so  done,  and  that  the 
said  drafts  or  orders  sued  on  were  drawn  for  work  done  after 
such  examination,  measurement  and  estimation  thereof  by 
the  said  agents.  An  order  on  the  books  of  said  company  was 
shown,  appointing  said  agents  to  act  as  aforesaid.  This  is  the 
whole  case,  as  shown  by  the  record  now  before  this  Court. 

Upon  this,  the  plaintiffs  in  error  assign  the  following  errors, 
to  wit : 

1.  The  protest  of  the  public  notary  is  no  evidence  of  a 
demand  of  payment  on  the  drawee  of  the  bill  or  draft  above 
copied,  or  of  notice  of  its  dishonor  to  the  drawers,  and  the 
Court  erred  in  receiviug  it  as  sufficient  proof  of  demand  and 
notice. 

2.  The  testimony  of  Benjamin  Simmons  introduced  to 
prove  the  agency  of  Richard  H.  Morris  for  plaintiffs,  as 
well  as  other  things,  was  improperly  excluded  from  the  jury, 
and  parol  evidence  might  legally  be  heard  in  this  case  to  prove 
such  agency,  notwithstanding  a  written  power  of  attorney 
had  at  some  time  been  seen  by  the  witness  in  the  hands  of 
Norris. 

3.  The  Court  should  have  received  in  evidence  the"state- 
ments  and  admissious  of  Richard  H.  Norris  as  to  the  quality 
and  character  of  the  work  done  on  the  bridge,  &c,  after  evi- 
dence had  been  adduced,  proving  him  to  be  a  partner  of  the 
plaintiffs  in  interest  in  the  contract  for  building  the  bridge. 

4.  The  Court  erred  in  its  refusal  to  receive  proof  of  the 
admissions  and  statements  of  James  M.  Wheeler,  after  it  had 
been  proved  that  he  was  interested  as  a  partner  of  said  plain- 
tiffs in  the  building  of  said  bridge,  as  well  as  that  he  had  acted 
for  them  in  making  some  of  the  settlements  and  ascertaining 
some  of  the  balances  for  which  some  of  the  drafts  or  orders 
sued  on  in  this  case  had  been  given. 

5.  The  matters  of  fact  set  forth  in  the  defendants'  notice 
of  set-off,  or  special  matter  to  be  proved  on  the  trial  in'  this 
case,  are  sufficient  in  law  to  bar  a  recovery  by  the  plaintiffs 
against  the  defendants,  and  the  Court  should  have  permitted 
the  defendants  to  prove  the  truth  of  the  same,  and  the  Court 
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erred  in  deciding  the  notice,  and  the  matters  contained  in  it, 
to  be  insufficient,  and  in  refusing  to  admit  evidence  to  estab- 
lish the  truth  of  the  statements  of  facts  contained  in  it. 

"We  shall  dispose  of  these  questions  in  their  order,  as  they 
arise  in  the  record. 

1.  The  draft  or  order  already  specified  is  an  inland  bill  of 
exchange.  The  circumstances  of  the  defendants  below  hav- 
ing drawn  it  upon  their  own  treasurer,  as  admitted  on  record, 
does  not  change  the  nature  of  the  instrument,  or  the  rules  of 
law  applicable  to  it.  The  drawer  and  drawee  may  be  the 
same  persons  in  a  bill  of  exchange.  Chitty  on  Bills,  28  ;  Rob- 
inson v.  .Bland,  2  Burrow,  1077;  Ex  parte  Parr,  18  Yesey, 
69.  In  the  case  of  inland  bills  of  exchange,  the  notarial  pro- 
test is  not  evidence  of  a  demand  of  payment  on  the'drawee, 
nor  of  notice  of  non-payment  to  the  drawer.  Union  Ba?i/c  v. 
Hyde,  6  Wheat.  572  ;  Young  v.  Bryan,  lb.  146  ;  Nicholas  v. 
Webb,  8  Wheat.  326  ;  Bayley  on  Bills,  516.  Where  the  drawer 
and  drawee  are  the  same  person,  though  a  demand  on  the 
drawee  is  necessary,  notice  of  non-payment  to  the  drawer  is 
unnecessary.  Chitty  on  Bills,  355.  The  Court  below,  there- 
fore, erred  in  permitting  the  order  or  draft,  already  mention- 
ed, to  be  given  in  evidence  without  previous  proof  of  a  demand 
on  the  drawee.  Had  the  plaintiffs  below  declared  on  an  ac- 
count stated,  instead  of  declaring  on  the  instrument,  this 
draft,  under  the  circumstances  of  the  case,  might  have  been 
given  in  evidence  of  settlement,  (a) 

2.  The  next  question,  which  arises  in  this  case,  is  in  re- 
lation to  the  admissibility  of  the  testimony  of  Simmons  to 
prove  the  agency  of  Norris.  Although  the  plaintiffs  below 
had  constituted  Norris  their  agent  by  virtue  of  a  power  of 
attorney  in  writing,  yet  it  was  competent  for  the  defendants, 
who  were  strangers  to  that  instrument,  to  give  parol  proof  of 
such  agency.  A  stranger  may  prove  a  partnership  by  the 
acts  and  admissions  of  the  partners,  although  written  articles 
of  partnership  may  exist  between  them.  The  same  principle 
is  applicable  in  cases  of  agency.  2  Phil.  Ev.  510,  556,  557  ; 
Curtis  v.  Ingham,  2  Yerm.  287,  288 ;    Widdfield  v  Widdjield, 

(a)  City  of  Springfield  y.  Hick  ox,  2  Gil.  R.  248  ;  Bond  v.  Bragg,  17  111.  R.  70 ;  McAllis- 
ter v.  Smith,  17  111.  R.  336. 
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2  Binn.  245  ;  4  Phil.  Ev.  35,  36.    The  Court  below,  therefore, 
erred  in  rejecting  the  testimony  of  Simmons  for  that  purpose. 

3.  The  next  question,  which  arises,  is  on  the  admissibili- 
ty of  the  declarations  of  a  dormant  partner  against  his  co- 
partners, though  no  party  to  the  suit.  After  the  defendants 
below  had  proved  that  Norris  was  a  co-partner  with  the 
plaintiffs  in  the  building  of  the  bridge,  though  a  dormant 
partner,  it  was  competent  to  give  his  admissions  in  relation  to 
the  partnership  business  in  evidence  against  his  co-partners. 
1  Starkie's  Ev.  81;  Roscoe's  clo.  31;  Gow  on  Partnership,  195; 
Wood  v.  Braddick,  1  Taunton,  104;  Shepherd  v.  Ward,  8 
Wend.  542 ;  Clark  v.  Millar,  4  Wend.  623.  The  Court  also 
erred  in  excluding  this  testimony. 

4.  The  matter  contained  in  the  notice  of  set-off  being  a 
claim  for  unliquidated  damages,  arising  ex  contractu,  consti- 
tuted a  good  claim  of  set-off  under  the  statute.  This  ques- 
tion has  already  been  decided  by  this  Court.  Edwards  v. 
Todd,  1  Scam.  462,  Nichols  v.  BucTcels,  3  do.  298.  The 
Court  below,  consequently,  erred  in  refusing  to  permit  evi- 
dence to  go  to  the  jury  under  said  notice. 

The  judgment  of  the  Court  below  is  reversed  with  costs, 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Albert   G.    Maxcy,  plaintiff  in  error,  v.  John  Clabatjgh, 
defendant  in  error. 

Error  to  Clinton. 


A  deed  to  the  purchaser  of  land  sold  for  taxes  must  show,  that  the  land 
was  sold  for  the  taxes  of  a  particular  year.  If  it  is  ambiguous  in  this 
respect,  it  cannot  be  explained  by  parol  testimony. 

It  is  the  duty  of  the  proper  officer  to  execute'and  deliver  a  good  and  per- 
fect deed  to  the  purchaser  for  the  land  purchased.  If  he  fails,  or  neg- 
lects to  perform  this  duty,  he  can  be  compelled  to  perform  by  a  writ  of 
mandamus  ;  and  so,  also,  would  his  successor  in  office,  who  has  the  same 
means  of  making  a  correction.  What  a  Court  will  compel  an  officer  to 
do  by  virtue  of  this  writ,  he  may  be  permitted  to  do  voluntarily. 

A.  purchased  a  quarter  section  of  land  at  a  tax  sale,  March  3,  1834.  The 
deed  executed  therefor  by  the  clerk  of  the  Commissioners'  Court  set 
forth,  that  the  land  was  exposed  to  sale  "  for  the  taxes,  interest  and  costs 
due  thereon  for  the  year  A.  D.  1834,"  and  that  A.  had  paid  a  specified 
sum,  "the  said  sum  being  in  full  of  the  taxes,  interest  and  costs  due 
thereon  for  the  year  1833,"  &c.  Held,  that  the  deed  was  properly  rejected 
in  the  Court  below,  by  reason  of  the  ambiguity  apparent  on  its  face. 

A  deed  made  by  the  successor  of  the  clerk  of  the  County  Commissioners' 
Court  to  correct  a  mistake  in  a  conveyance  by  his  predecessor,  which  set 
forth  that  the  records  and  papers  on  file  in  his  office  showed  the  mistake, 
and  that  the  subsequent  deed  was  made  for  the  purpose  of  correcting 
such  error,  was  held  properly  admissible  in  evidence.  Such  deed,  how- 
ever, is  only  prima  facia  evidence  of  the  truth  of  the  correction,  and  is 
liable  to  be  rebutted  by  the  evidence  on  file,  if  untrue,    (a) 

Debt  under  the  statute  for  cutting  timber.  This  cause  was 
heard  before  the  Hon.  Sidney  Breese,  and  a  jury,  at  the  June 
term  of  the  Clinton  Circuit  Court,  1842.  Yerdict  for  the 
defendant,  and  judgment  rendered  thereon,  with  costs  against 
the  plaintiff.  The  evidence  offered  at  the  trial  appears  in  the 
Opinion  of  the  Court. 

B.  Bond,  and  J.  Gillespie,  for  the  plaintiff  in  error,  cited 
Jackson  v.  Myers;  3  Johns.  394  ;  Same  v.  Clark,  7  do.  223  ; 
Same  v.  Blodgett,  16  do.  178  ;  Same  v.  Loomis,  18  do. 
846 ;  Same  v.  Moore,  9  Cowen,  717 ;  Conolly  v.  Vernon, 
5  East,  80. 

(a)  Bestor  v.  Powell,  2  Gil.  R.  119.     Date  of  deed  not  essential.      Thompson  v.  Schuy- 
ler, 2  Gil.  R.  272. 
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L.  Trumbull,  for  the  defendant  in  error,  contended  that  the 
clerk  of  the  County  Commissioners'  Court  had  no  authority 
to  correct  the  mistake.  Application  should  have  been  made 
to  a  court  of  equity,  by  making  all  persons  parties  who  are 
interested. 

Gillespie,  in  reply.  There  is  no  occasion  for  resorting  to  a 
court  of  equity  to  correct  the  mistake.  The  parties  are  wil- 
ling to  correct  it.  The  deed  itself  is  correct,  and  its  mean- 
ing evident. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.  This  was  an  action  of  debt  under  the  statute 
for  cutting  timber  on  the  North  East  quarter  of  section  thirty 
six  (36),  in  township  two  (2)  North,  of  Range  three  (3) 
West  of  the  third  principal  meridian,  lying  in  the  county  of 
Clinton.  The  action  was  commenced  at  the  June  term  of 
the  Circuit  Court  of  said  county,  A.  D.  1842,  by  Albert  G. 
Maxcy  against  John  Clabaugh.  The  declaration  contained 
two  counts  in  the  usual  form.  Defendant  filed  the  general 
issue. 

On  the  trial,  the  plaintiff  offered  in  evidence,  as  proof  of  his 
title  to  said  tract  of  land,  a  certificate  of  the  Register  of  the 
Land  Office  in  Edwardsville,  of  the  entry  of  said  tract  of  land 
by  J.  Armstrong  and  Jesse  Embree,  which  was  received  by 
the  Court.  Also,  a  tax  deed  executed  by  John  S.  Carrigan, 
clerk  of  the  County  Commissioners'  Court  of  Clinton  county, 
and  dated  March  8,  1838,  which  recited  as  follows,  to  wit: 

"Whereas  I  did  on  the  3d  day  of  March  1834,  at  the  court 
house  in  the  town  of  Carlisle  in  conformity  with  all  the  requi- 
sitions of  the  several  acts  in  such  cases  made  and  provided, 
expose  to  public  sale  certain  tracts  of  land,  being  the  N.  E. 
qr.  of  section  No.  36  in  T.  2  N.  of  R.  3  West  of  the  3d  pr.  Mer.; 
also,  the  S.  E.  qr  of  section  No.  36,  Town.  2  N.  of  R.  3  West 
of  3d  pr.  Mer.  for  the  sum  of  two  dollars  and  sixty-nine  cents 
each  for  the -taxes,  interest  and  costs  due  thereon  for  the  year 
1834,  and  whereas,  at  the  time  aforesaid,  Albert  G.  Maxcy 
offered  to  pay  the  aforesaid  sum  of  money  for  the  whole  of 
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said  tracts  of  land,  which  was  the  last  number  of  acres  bid 
for.  and  the  said  Albert  G.  Maxcy  has  paid  the  sum  of  two 
.dollars  and  sixty-nine  cents  on  each  of  said  tracts,  and  the 
said  sum  being  in  full  of  the  taxes,  interest  and  costs  due  there- 
on for  the  year  1833  ;  I  have  granted,  bargained,  sold,"  &c. 

This  deed  was  acknowledged  on  the  22d  day  of  Oct.  1841, 
and  recorded  on  the  15th  day  of  Dec.  1838.  The  defendant 
objected  to  the  admission  of  the  deed  in  evidence,  and  the 
objection  was  sustained  by  the  Court.  To  this  decision  of 
the  Court  the  plaintiff  excepted. 

The  plaintiff  next  offered  in  evidence  an  amended  deed 
executed  by  Parmenius  Bond,  Clerk  of  the  County  Commis- 
sioners' Court  of  the  said  county  of  Clinton,  and  successor 
of  the  said  Carrigan.  The  deed,  which  is  dated  on  the  10th 
day  of  November,  1841,  recites  that  his  predecessor,  in  the 
deed  aforesaid,  had  made  a  mistake  in  stating  that  the  lands 
were  sold  for  the  taxes  of  1834 ;  that  the  records  and  papers 
on  file  in  his  office  showed  that  the  lands  included  in  said 
deed  were  sold  to  said  Maxcy  for  the  taxes,  interest  and 
cost  of  1833 ;  and  that  he  being  desirous  of  rectifying  said 
mistake,  proceeded  to  certify  the  same,  and  to  make  a  cor- 
rected deed,  which  deed  is  in  due  form  of  law.  This  last 
deed  was  also  acknowledged  and  recorded.  This  deed  was 
also  objected  to  by  the  defendant,  and  the  objection  sustained 
by  the  Court.  The  defendant,  at  the  time,  excepted  to  the 
same. 

The  plaintiif  also  offered  an  amended  deed  by  Carrigan, 
former  clerk,  which  was  also  objected  to,  and  the  objection 
sustained,  and  excepted  to.  The  plaintiff  then  offered  to 
produce  John  S.  Carrigan,  as  a  witness,  to  prove  the  mis- 
take. The  proof  was  objected  to,  and  the  objection  sus- 
tained by  the  Court  and  excepted  to.  These  various  de- 
cisions of  the  Court  below  are  now  assigned  for  error  in  this 
Court. 

The  first  deed  was  properly  rejected  by  the  Court.  It  was 
utterly  impossible  to  determine  from  the  face  of  it,  whether 
the  lands  were  sold  for  the  taxes  of  1833,  or  of  1834.  This 
is  an   ambiguity  which  cannot  be  explained  by  parol  testi- 
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mony.  The  deed  must  show,  that  the  land  was  sold  for  the 
taxes  of  a  particular  year.  In  this  way,  the  defendant  will 
have  it  in  his  power  to  show,  that  the  taxes  for  that  particular 
year  were  paid,  in  order  to  defeat  the  deed.  The  admis- 
sion of  the  deed  would  restrict  him  in  the  exercise  of  this 
right.     The  deed  was,  therefore,  properly  rejected. 

The  next  point  is  of  more  importance.  This  questions 
the  power  of  the  successor  of  the  clerk  of  a  County  Com- 
missioners' Court  to  correct  a  mistake  of  his  predecessor 
according  to  the  files  of  his  office.  It  is  manifestly  the  duty 
of  the  clerk  in  such  a  case  to  execute  and  deliver  a  good  and 
perfect  deed  to  the  purchaser  for  the  land  purchased.  If  he 
fails,  or  neglects  to  perform  the  duty,  he  can  be  compelled 
to  do  so  by  a  writ  of  mandamus.  The  successor  in  this 
case,  being  in  possession  of  the  same  files,  and  thus  having 
the  same  means  to  make  the  correction  which  his  predeces- 
sor had,  may  be  likewise  compelled  by  writ  of  mandamus  to 
make  a  similar  correction.  It  seems  to  us,  that  what  a  Court 
will  compel  an  officer  to  do  by  virtue  of  a  writ  of  mandamus, 
he  may  be  permitted  to  do  voluntarily,  {a)  This  cannot  operate 
injuriously  to  the  party  against  whom  such  deed  is  offered. 
It  is  only  prima  facie  evidence  of  the  truth  of  the  correction, 
and  can  be  easily  rebutted  by  the  evidence  on  file,  if  untrue. 
The  deed  of  Parmenius  Bond  was  admissible  in  evidence. 
The  Court,  therefore,  erred  in  rejecting  it. 

The  judgment  below  is,  therefore,  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

(a)  Wardwell  v.  McDowell,  31  111.  R.  375. 
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Harvey  T.  Pace  et  al.,  plaintiffs  in   error,  v.  Rural  J. 
Vaughan,  defendant  in  error. 

Error  to  Jefferson. 

The  19th  section  of  the  "  Act  concerning judgments  and  executions"  approved 
January  17,  1825,  which  exempts  from  execution  certain  articles  of  per- 
sonal property,  provides,  that  if  any  sheriff,  or  other  officer,  shall  take  or 
seize  any  of  said  articles  of  property  by  virtue  of  any  execution,  he  shall 
be  liable  to  the  party  injured  for  three  times  the  value  thereof,  to  be  re- 
covered by  action  of  trespass,  with  costs  of  suit.  The  treble  value  of  the 
property  is  given  by  way  of  penalty,  and  the  party  seeking  to  recover  it, 
must  declare  as  for  a  penalty. 

It  is  a  general  rule  in  pleading,  that  in  an  action  founded  on  a  statute,  the 
declaration  should  show  specially  that  the  case  comes  within  the  provi- 
sions of  the  statute.  The  party  claiming  the  penalty  must  show  clearly, 
a  state  of  case  which  entitles  him  to  recover  it.  Although  no  particular 
form  of  declaration  is  required  by  the  aforesaid  statute,  still  the  general 
rule  applies  in  this  case. 

If  the  injured  party  declares  in  the  common  form  of  the  action  of  trespass, 
without  any  reference  to  the  statute,  he  is  only  entitled  to  recover  simple 
damages  for  trespass ;  but  if  he  claims  the  penalty,  he  should  declare 
specially  on  the  statute,  (a) 

This  statute  only  gives  the  penalty  against  the  officer  levying  the  execu- 
tion ;  the  plaintiff  in  the  execution  cannot  be  made  a  party  to  the  suit. 

Trespass,  in  the  Jefferson  Circuit  Court,  against  the  plain- 
tiff in  an  execution  and  the  constable  levying  the  same,  for 
taking  property  alleged  to  be  exempt  from  execution  under 
the  statute.  The  case  was  heard  before  the  Hon.  Walter  B. 
Scates,  at  the  March  term  1843,  and  judgment  rendered  in 
favor  of  the  plaintiff  below,  for  the  sum  of  $18,  three  times 
the  value  of  the  property  taken. 

The  defendants  pleaded  in  justification,  that  on  the  17th 
day  of  February,  1840,  Pace  recovered  a  judgment  against 
Yaughan,  before  a  justice  of  the  peace,  for  the  sum  of  $24.79 
and  costs  of  suit,  on  which  judgment  execution  issued  Sept. 
21,  1841,  and  came  into  the  hands  of  Scott,  the  co-defendant, 
an  acting  constable  of  Jefferson  county,  by  virtue  of  which 
execution  he  levied,  October  27,  1841,  on  a  two  years'  old 
heifer,  and  that  the  same  was  afterwards  regularly  sold.  The 
plaintiff  replied,  that  the  property  levied  on  was  exempt  un- 
der and  by  virtue  of  the  statute  in  such  case  made  and  pro- 
Co)  Cornelia  v.  Ellis,  11  111.  R.  584;  Vaughn  v.  Thompson,  15  111.  R.  40;  Vaughn  v. 
Thompson,  17  111.  R.  78. 
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vided.  The  defendants  demurred  to  the  replication,  but  the 
demurrer  was  overruled,  and  issue  being  joined,  the  case 
was  submitted  to  the  Court.  In  addition  to  the  facts  above 
set  forth,  it  appeared  in  evidence  among  other  things,  that  the 
plaintiff  was  the  head  of  a  family,  and  had  not  sixty  dollars 
worth  of  property  at  the  time  the  heifer  was  taken  away. 
Judgment  was  rendered  as  above  mentioned,  exceptions  were 
filed,  and  the  case  brought   into  this  Court  by  writ  of  error. 

J.  G.  Conkling,  for  the  plaintiffs  in  error,  contended  that 
the  declaration  should  have  set  out  the  facts  specially,  and, 
in  support  of  the  position,  cited  Cole  v.  /Smith,  4  Johns.  197  ; 
Newcomb  v.  Butterfield,  8  do.  345;  Warren  v.  Doolittle, 
5  Cowen,  686  ;  Benton  v.  Dale,  1  do.  160 ;  Comyn's  Dig. 
Pleader  C.  (76) ;  Ibid,  Action  on  Stat.  A.  (3). 

The  law  of  1825  authorizes  the  suit  for  treble  damages 
against  the  officer  only.     R.  L.  376  ;  Gale's  Stat.  394. 

J.  A.  McDougall,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  an  action  of  trespass  brought  by 
Yaughan  against  Pace  and  Scott.  The  declaration  was  in 
the  usual  form,  for  taking  and  driving  away  a  cow  belong- 
ing to  the  plaintiff.  The  defendants,  by  their  plea,  justified 
the  taking  by  the  defendant,  Scott,  as  a  constable,  by  virtue 
of  an  execution  issued  on  a  judgment  in  favor  of  the  defend- 
ant, Face,  against  the  plaintiff.  The  plaintiff  replied,  that 
by  the  laws  of  the  State,  the  property  was  exempt  from 
execution.  The  cause  was  heard  by  the  Court,  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff  for  $18,  three  times  the 
value  of  the  property. 

To  reverse  that  judgment,  the  defendants  "prosecute  a  writ 
of  error.  The  principal  question  presented  by  the  assign- 
ment of  errors,  is  whether  the  plaintiff  was  entitled  to  recover 
the  treble  value  of  the  property.  The  19th  section  of  the  uAct 
concerning  judgments  and  executions"  approved  January 
17th,  1825.     R.  L.  376,  Gale's  Stat.  394,  which  exempts  from 
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execution  certain  articles  of  personal  property,  provides,  that 
if  any  sheriff,  or  other  officer,  shall  take  or  seize  any  of  said 
articles  of  property  by  virtue  of  any  execution,  he  shall  be 
liable  to  the  party  injured  for  three  times  the  value  thereof, 
to  be  recovered  by  action  of  trespass,  with  costs  of  suit.  It 
is  under  this  provision  of  the  statute,  that  the  plaintiff  insists, 
that  the  judgment  of  the  Circuit  Court  ought  to  be  sustained. 
The  treble  value  of  the  property  is  given  by  way  of  penalty, 
and  the  party  seeking  to  recover  it,  must  declare  as  for  a 
penalty. 

It  is  a  general  rule  in  pleading,  that  in  an  action  founded 
on  a  statute,  the  declaration  should  show  specially  that  the 
case  comes  within  the  provisions  of  the  statute.  The  j>arty 
claiming  the  penalty  must  show  clearly,  a  state  of  case  which 
entitles  him  to  recover  it.  The  defendant  ought  to  be  notified 
particularly  of  the  grounds  of  the  action.  1  Chitty's  PI.  405  ; 
6  Comyn's  Dig.  88  ;  Cole  v.  Smith,  4  Johns.  194 ;  Benton  v. 
Dale,  1  Cowen,  160  ;  Livingston  v.  Plainer,  lb.  175.     (a) 

There  is  nothing  in  the  statute  exempting  this  action  from 
the  operation  of  the  general  rule.  It  declares  in  what  form 
of  action  the  penalty  may  be  recovered,  but  prescribes  no 
particular  form  of  declaration.  The  declaration  in  the  present 
case,  is  in  the  common  form  of  the  action  of  trespass,  with- 
out any  reference  to  the  statute.  There  is  nothing  in  it 
which,  in  any  degree,  notified  the  defendants  that  a  penalty 
was  sought  to  be  recovered,  and  the  claiming  to  recover  it  on 
the  trial,  was  well  calculated  to  take  them  by  surprise.  On 
this  declaration,  the  plaintiff  was  only  entitled  to  recover 
simple  damage  for  the  trespass.  If  he  claimed  the  penalty, 
he  should  have  declared  specially  on  the  statute. 

There  is  another  point  of  view,  in  which  the  judgment  can- 
not be  sustained.  The  judgment  is  against  the  plaintiff  in  the 
execution,  as  well  as  the  constable.  The  plaintiff  in  the  exe- 
cution is  not  liable  for  the  penalty.  The  statute  only  gives 
the  penalty  against  the  officer  levying  the  execution,  and 
it  would  be  doing  violence  to  its  provisions,  to  extend  it  to 
any  other  person. 

As  the  plaintiff  is  at  liberty  to  abandon  his  claim  for  the 

(a)    Cook  v.  Scott,  post  340. 
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penalty,  and  go  only  for  simple  damages,  the  cause  will  be 
remanded,  that  he  may  have  an  opportunity  of  taking  that 
course,  if  he  should  think  proper. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded. 

Judgment  reversed. 


Samuel  Clark,  Administrator  of  Milton  Shurtleff,  deceased, 
plaintiff  in  error,  v.  John  W.  Clakk,  Administrator  of 
Samuel  Allen,  deceased,  defendant  in  error. 

Error  to  Knox. 

To  justify  the  issuing  of  process  to  a  foreign  county,  the  declaration  should 
contain  an  averment  that  the  defendant  specifically  promised  to  pay  the 
sums  of  money  mentioned  therein  to  the  plaintiff  in  the  county  where 
the  suit  is  commenced ;  or,  that  the  cause  of  action  accrued,  and  the 
plaintiff  resided,  at  the  time  of  the  commencement  of  the  suit,  in  the 
latter  county. 

An  averment,  as  follows,  to  wit:  "And  the  said  plaintiff  avers  that  the 
said  cause  of  action  and  indebtedness  from  defendant  to  the  plaintiff 
accrued  due  in  the  county  of  Knox  aforesaid,  and  that  the  contracts, 
upon  which  the  said  defendant  became  indebted  to  said  plaintiff, 
accrued  and  were  made  in  said  Knox  county,"  is  not  sufficient  to  confer 
jurisdiction  on  the  Circuit  Court  of  that  county,  it  not  being  a  clear  and 
distinct  averment  of  the  facts  necessary  to  be  stated,  (a) 

Assumpsit,  in  the  Knox  Circuit  Court,  before  the  Hon.  Ste- 
phen A.  Douglass,  and  a  jury,  June  term  184.3.  Yerdict  and 
judgment  for  the  plaintiff  in  the  Court  below,  for  $1760.48. 
The  defendant  brought  the  case  into  this  Court  by  writ  of 
error.    The  material  facts  appear  in  the  Opinion  of  the  Court. 

C.  K.  Harvey  and  J.  Manning,  for  the  plaintiff  in  error, 
raised  several  points,  but  the  following  point,  being  decisive 
of  the  case,  was  only  considered  by  the  Court : 

The  averments  in  the  declaration  are  not  sufficient  to  give 
the  Circuit  Court  of  Knox  county  jurisdiction  of  the  case, 
and  authorize  the  Court  to  send  its  process  to  Tazewell  coun- 
ty, there  being  no  averment  that  the  plaintiff   resided  in 

(a)    Kenney  v.  Greer,  13  111.  R.  450  and  notes. 
VOL.   VI.  3 
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Knox  county.  Key  v.  Collins,  1  Scam.  403,  is  a  case  in 
point ;  see,  also,  Clark  v.  JIarkness,  lb.  56 ;  Gillett  v.  Stone, 
lb.  547  ;  Evans  v.  Crozier,  lb.  548  ;  Shepard  v.  Ogden,  2 
do.  57;  Beaubien  v.  Brinkerhoff,  lb.  270;  Wakefield  v.  Goudy, 
3  do.  133  ;  .Btww  v.  Bodwell,  4  do.  303. 

(9.  jET.  Browning,  and  TP.  Elliot  Jr.  for  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Lockwood,  J.  This  action  was  commenced  in  the  Cir- 
cuit Court  of  Knox  county  by  John  "W".  Clark,  administrator 
of  Samuel  Allen,  deceased,  against  Milton  Shurtleff.  The 
declaration  contains  the  common  counts  in  assumpsit  for 
work  and  labor,  goods  sold  and  delivered,  money  lent,  and 
money  laid  out  and  expended.  The  summons  was  directed^to 
the  sheriff  of  Knox  county,  which  being  returned  that  the 
defendant  was  not  found,  the  plaintiff  obtained  leave  to  amend 
his  declaration,  which  was  done  by  adding  the  following 
averment,  to  wit :  "  And  the  said  plaintiff  avers  that  the  said 
cause  of  action  and  indebtedness  from  defendant  to  the  plain- 
tiff, accrued  due  in  the  county  of  Knox  aforesaid,  and  that 
the  contracts,  upon  which  the  said  defendant  became  indebt- 
ed to  said  plaintiff,  accrued  and  were  made  in  said  Knox 
county."  Thereupon  a  summons  was  issued  to  Tazewell 
county  and  returned  by  the  sheriff  of  that  county,  served 
upon  Shurtleff.  Judgment  by  default  was  rendered  against 
Shurtleff,  and  a  writ  of  inquiry  was  awarded  at  the  November 
term  1841.  At  the  same  term,  the  death  of  Shurtleff  was 
suggested,  and  a  scire  facias  awarded  to  the  sheriff  of  Taze- 
well county  against  Samuel  Allen,  administrator  of  said 
Shurtleff,  which  was  returned  served  on  the  administrator  by 
said  sheriff.  At  the  June  term  1843,  a  writ  of  inquiry  was 
executed  and  judgment  rendered  in  favor  of  the  plaintiff  be- 
low. To  reverse  this  judgment  a  writ  of  error  has  been  pro- 
secuted to  this  Court. 

Several  errors  have  been  assigned,  but  it  is  only  deemed 
necessary  to  decide  whether  the  Circuit  Court  of  Knox 
county  had  jurisdiction  over  Shurtleff,  the  intestate,  in  his 
life  time,  or  over  his  administrator.     The  averment  contained 


DECEMBER  TERM  1844.  35 

Frink  v.  Flanagan. 

in  the  amendment  to  the  declaration  is  not  sufficient.  What 
the  pleader  meant  by  the  phrase,  "  accrued  due  in  the  county 
of  Knox,"  is  not  readily  perceived.  It  is  not,  however,  a 
clear  and  distinct  averment  that  Shurtleff,  the  intestate,  spe- 
cifically promised  to  pay  the  various  sums  of  money  mention- 
ed in  the  declaration,  to  the  plaintiff's  intestate  in  the  county 
of  Knox.  Without  such  an  averment,  or  that  the  cause  of 
action  accrued,  and  the  plaintiff  resided  at  the  time  of  the 
commencement  of  the  suit  in  the  county  of  Knox,  the  Circuit 
Court  of  Knox  county  had  no  authority  to  issue  its  process 
to  Tazewell  county.    Key  v.  Collins,  1  Scam.  403. 

For  the  want  of  a  sufficient  averment  to  give  the  Knox 
Circuit  Court  jurisdiction,  the  judgment  below  is  reversed. 

Judgment  reversed. 


John  Frink,  appellant,  v.  John  C.  Flanagan,  appellee. 
Appeal  from  Stark. 

The  third  section  of  the  Replevin  Act  of  1839,  requires  that  hefore  any- 
writ  of  replevin  shall  issue,  an  affidavit  shall  be  made  by  the  plaintiff,  or 
some  one  for  him,  "  that  the  plaintiff  in  such  action  is  the  owner  of  the 
property,"  &c. 

An  affidavit  made  by  an  agent  should  be  as  positive  as  when  made  by  the 
plaintiff  himself;  in  this  respect,  the  sixth  section  of  the  Act  of  1827,  is 
repealed. 

An  insufficient  affidavit  may  be  amended  on  motion,  if  the  application  is 
seasonably  made,  (a) 

A  motion  to  dismiss  a  suit  for  want  of  a  sufficient  affidavit  comes  too  late 
after  the  party  has  appeared  and  pleaded,  such  appearance  and  plead- 
ing operating  as  a  waiver  of  the  irregularity  in  issuing  the  writ  without 
a  sufficient  affidavit. 

Replevin,  originally  brought  in  the  Peoria  Circuit  Court, 
May  term  1843.  The  affidavit  filed  in  the  case  was  as  fol- 
lows, to-wit : 

"State  of  Illinois,  )  gg 
Peoria  County,      \ 

Curran  Walker,  being  duly  sworn,  on  oath  deposes  that  he 
is  the  agent  of  John  Frink— that  the  said  John  Frink  is  the  owner 
and  lawfully  entitled  to  the  possession  of  the  following  de- 
scribed property,  to  wit :     Eight  sticks  of  hewed  oak  timber 

(a)  Campbell  v.  Head,  13  111.  R.  126;  McClaughry  \.  Cratzenburg,  39  111.  R.  117. 
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from  eighteen  to  twenty  feet  long  and  from  eight  to  ten  inch- 
es square, — one  stick  of  hewed  oak  timber  from  twenty  to 
thirty  feet  long,  and  from  eight  to  ten  inches  square,  and  fifty 
seven  unhewed  oak  logs  from  twenty  five  to  thirty  feet  long, 
and  all  of  the  value  of  seventy  five  dollars.  That  the  said 
property  is  unjustly  and  unlawfully  detained  by  John  C. 
Flanagan,  and  that  the  same  has  not  been  taken  and  is  not 
detained  for  any  tax,  assessment  or  fine  levied  by  virtue 
of  any  law  of  this  State,  nor  seized  under  any  execution 
or  attachment  against  the  goods  and  chattels  of  said  John 
Frink,  liable  to  execution  or  attachment. 

Curran  Walker. 
Subscribed  and  sworn  to  before 

me,  this  3d  March,  A.  D.  1843. 

Wm.  Mitchell,  Clerk." 

The  plaint  and  declaration,  in  the  usual  form,  was  filed  at 
the  same  time.  At  the  October  term  of  the  same  year,  on 
motion  of  the  plaintiif  and  application  filed,  the  venue  was 
ordered  to  be  changed  to  Stark  county,  upon  the  issue 
being  made  up  between  the  parties,  &c.  At  the  March  term 
1844,  the  defendant  pleaded  and  issue  was  joined,  and  the 
order  complied  with.  At  the  October  term  of  the  Stark 
Circuit  Court,  the  Hon.  John  D.  Caton  presiding,  the  de- 
fendant moved  to  dismiss  the  suit  for  want  of  a  sufficient 
affidavit,  and  the  plaintiff  entered  a  cross  motion  to  amend 
the  same.  The  motion  to  dismiss  was  sustained,  and  judg- 
ment entered  against  the  plaintiff  for  six  dollars  and  costs, 
and  a  return  of  the  property.  From  this  judgment  the 
plaintiff  appealed. 

E.  JV.  Powell  &  W.  F.  Bryan,  for  the  appellant : 

It  is  the  universal  practice  of  Courts  to  require  an  appli- 
cation to  set  aside  proceedings  for  irregularity  to  be  made  as 
early  as  possible ;  or,  in  other  words,  in  the  first  instance. 
A  party  cannot  take  advantage  of  any  error  or  defect  in 
the  process  after  he  has  entered  his  appearance.  1  Duer's 
Practice,  356  ;  Pixley  v.  Winchell,  7  Cowen,  366 ;  Bronson 
v.   Earl,   IT  Johns.,   63  ;  Pearson  v.    Bawlings,   1    East, 
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77 ;  Harris  v.  Mullett,  1  Taun.  59  ;  Easton  v.  Altum,  1 
Scam.,  250 ;    Vanderbilt  v.  Johnson,  3  do.  50. 

After  issue  is  joined  on  the  merits,  it  is  too  late  to  object 
to  the  jurisdiction.  Swartwout  v.  Roddis,  5  Hill's  (N.  Y.) 
R.  119 ;  Malone  v.  Clark,  2  do.  657. 

An  affidavit  in  replevin,  like  any  other  proceeding  in  a 
cause,  is  amendable.  Cutler  v  RatJibone,  1  Hill's  (N.  Y.) 
R.  204. 

In  this  case,  however,  the  affidavit  is  sufficient,  inasmuch 
as  the  Act  of  1839  does  not  repeal  or  modify  the  sixth  sec- 
tion of  the  Act  of  1827.  It  is  in  strict  conformity  to  the  Act 
of  1839,  which  requires  the  plaintiff  or  his  agent  to  state 
in  the  affidavit  additional  facts  to  those  required  by  the  Act 
of  1827. 

0.  Peters,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  was  an  action  of  replevin,  commenced  in 
the  Peoria  Circuit  Court,  where  the  issues  were  made  up,  and 
the  venue  changed  to  the  county  of  Stark.  There  the  de- 
fendant moved  the  Court  to  dismiss  the  suit  for  the  want  of 
a  sufficient  affidavit,  which  was  resisted  by  the  plaintiff,  who 
applied  for  leave  to  amend  his  affidavit.  The  Court  over- 
ruled the  motion  for  leave  to  amend  the  affidavit,  and  sus- 
tained the  motion  to  dismiss  the  suit.  These  decisions  are 
assigned  for  error. 

The  affidavit  was  made  by  Curran  "Walker,  the  agent  of 
the  plaintiff,  who  states  "  that  he  has  good  reason  to  believe, 
and  does  verily'  believe  that  John  Prink  is  the  owner  and 
lawfully  entitled  to  the  possession  of  the  following  articles  of 
property,"  &c.  We  have  no  doubt,  nor  was  any  question 
seriously  made  on  the  argument,  that  this  affidavit  was  in- 
sufficient. The  third  section  of  the  replevin  law  of  1839 
requires,  that  before  any  writ  of  replevin  shall  issue,  an  affi- 
davit shall  be  made  by  the  plaintiff,  or  some  one  for  him, 
"  that  the  plaintiff  in  such  action  is  the  owner  of  the  proper- 
ty," &c.    This  law  requires  that  the  affidavit,  when  made 
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by  the  agent,  shall  be  as  positive  as  when  made  by  the  plain- 
tiff himself,  and  thus  far  repeals  the  sixth  section  of  the  Act 
of  1827,  under  which  this  affidavit  would  have  been  suffi- 
cient. 

Should  the  plaintiff  have  been  allowed  to  have  amended 
his  affidavit,  is  a  question  to  which  we  have  been  able  to  find 
no  case,  except  Cutler  v.  Raihbone,  1  Hill,  206,  which  was 
a  case,  in  all  its  features,  precisely  like  this,  except  that  it 
does  not  appear  but  that  the  motion  to  dismiss  was  made  at 
the  earliest  appearance  of  the  defendant.  There  the  Court 
held,  under  a  statute  similar  to  ours,  that  an  affidavit  like  this 
was  insufficient,  but  that  it  might  be  amended,  and  this 
without  any  statutory  provision  on  the  subject.  As  we  think 
this  rule  will  tend  to  promote  justice  and  prevent  delays,  we 
are  disposed  to  adopt  it.  By  adopting  this  rule,  we  hold  that 
the  Court  decided  erroneously  in  denying  the  application  to 
amend  the  affidavit.  This  rule  also  disposes  of  another 
question  raised  on  the  argument,  and  that  is,  that  the  motion 
to  dismiss  was  made  too  late  after  the  defendant  had  appear- 
ed and  pleaded.  As  we  hold  that  such  an  affidavit  is  not  the 
foundation  of  the  jurisdiction  of  the  Court,  the  appearance 
and  pleading  was  a  waiver  of  the  irregularity  in  issuing  the 
writ  without  a  sufficient  affidavit. 

The  judgment  below  is  reversed,  and  the  case  remanded. 

Judgment  reversed. 
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Joseph  Louvalle  et  ux.,  Felix  Buatt  et  uz.,  and  Therese 
La  Chapelle,  appellants,  v.  Piekke  Menard  et  al., 
appellees. 

Appeal  from  Randolph. 

In  a  suit  for  partition  of  lands,  under  the  statute,  the  defendant  is  not,  as  in 
suits  in  equity,  required  to  make  discovery,  or  even  to  answer  the  peti- 
tion under  oath;  and  the  testimony  is  not  necessarily  taken  by  deposi- 
tions, but  may  be  introduced  viva  voce  at  the  hearing.  The  proceedings 
are  summary,  and  in  rem. 

The  only  duty  of  the  Court,  on  the  hearing  of  a  petition  for  partition,  is  to 
ascertain  the  respective  legal  interests  of  the  parties  in  the  premises,  and 
direct  a  division  among  them  accordingly.  Questions  affecting  their 
equities  must  be  determined  by  some  other  appropriate  remedy.  When 
a  partition  is  consummated  by  the  approval  of  the  report  of  the  commis- 
sioners, the  tenancy  is  dissolved  and  each  proprietor  holds  the  portion 
allotted  to  him  in  severalty,  and  his  claim  on  the  residue  is  extinguished 
at  law.    (a) 

At  law,  one  tenant  in  common  can  compel  the  other  tenants  to  join  in  the 
expense  of  reparations  to  a  house  or  mill,  where  the  repairs  are  neces- 
sary to  the  preservation  and  enjoyment  of  the  estate.  To  sustain  his 
action,  he  must  show  a  request  to  unite  in  the  reparations  and  a  refusal, 
as  well  as  an  actual  expenditure  in  making  them.  In  such  case,  the 
expenditure  is  for  the  benefit  of  all  the  tenants,  and  contribution  is  en- 
forced on  the  principle,  that  parties  standing  in  equal  rights  are  bound 
to  bear  an  equality  of  burdens. 

The  doctrine  in  equity  is,  that  where  one  tenant  in  common  purchases  in 
an  incumbrance  on,  or  an  outstanding  title  to  the  estate,  the  purchase 
will  enure  to  the  benefit  of  the  other  tenants,  only  on  the  condition  of 
their  paying  their  ratable  proportion  of  the  cost,  (b)  When  improve- 
ments have  been  made  by  one,  the  portion  improved  should,  if  practicable, 
be  assigned  to  him  in  the  partition  of  the  estate,  without  taking  into  con- 
sideration the  increased  value  caused  by  such  improvements ;  and  when 
such  a  division  cannot  be  made,  he  should  be  allowed  a  reasonable 
remuneration  from  those  who  receive  the  benefit  of  the  improvements. 
Bill   in    Chancery    for  relief,  in  the   Randolph  Circuit 

Court,  heard  before  the  Hon.  James  Shields,  May  term  1844. 

Injunction  dissolved  and  bill  dismissed.     The  material  facts 

appear  in  the  Opinion  of  the  Court. 

D.  J.  J?aker,   for  the   appellants,  presented  the  following 

points  and  authorities : 

1.     If  one  tenant  in  common  makes  an  improvement,  by 

the  erection  of  a  dwelling  house,  on  land  owned  by  him  and 

(a)    Greenup  v.  Sewell,  18  111.  R.  54. 

(6)  Galloway  v.  Finley,  12  Pet.  U.  S.  R.  264;  Swayze  v.  Burke,  12  Pet.  U.  S.  R.  11 ; 
Bush  v.  Marshall,  6  How.  U.  S.  R.  291;  Hallet  v.  Collins,  10  How.  U.  S.  R.  174;  Roth  well 
t.  Dewees,  2  Black,  U.  S.  R.  618. 
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his  co-tenants,  and  those  co-tenants  subsequently  apply  for 
partition,  and  obtain  an  order  of  sale  under  the  statute,  and 
the  land  is  sold  for  a  price  increased  by  reason  of  such  im- 
provement, those  co-tenants  shall  not  share  ratably  in  such 
increased  price ;  but  the  cost  of  such  improvement,  or  a  rea- 
sonable compensation  therefor,  not  exceeding  the  price,  shall 
first  be  deducted  from  the  proceeds,  and  the  balance  divided 
among  all  the  owners  in  proportion  to  their  respective  rights 
and  interests  in  the  land.  SneeoVs  Heirs  v.  Atherton,  6 
Dana,  281 ;  Lee  v.  Fox,  lb.,  176  ;  Venahle  v.  Beauchamp,  3 
do.,  325 ;  Borah  v.  Archer,  7  do.,  177 ;  Cates  v.  Woodson,  2 
do.,  458  ;  Haskins  v.  Spiller,  1  do.,  176 ;  Withers  v.  Thompson, 
4  Monroe,  335  :  Jackson  v.  Creal,  13  Johns.  116 ;  Van  Home 
v.  Fonda,  5  Johns.  Ch.  E.  406. 

2.  It  is  inequitable  and  unjust  that  co-tenants,  who  have 
contributed  nothing,  should,  in  such  case,  participate  in  the 
increase  of  value,  witho  ut  paying  their  proportionate  shares 
of  the  cost  of  the  improvement,  which  has  added  to  the  value 
of  the  land  and  increased  the  proceeds  of  the  sale.  If,  when 
.parties  are  placed  in  equali  jure,  equality  of  burden  is  equity, 

t  is  also  equity  that  parties,  who  seek  to  place  themselves 
in  equali  jure  to  others'  labor  and  money,  should,  as  a  con- 
dition to  their  being  so  placed,  make  equal  contribution  and 
compensation  therefor. 

3.  The  facts  in  the  case  justify  the  inference  of  a  previous 
assent  of  defendants  to  the  improvement. 

4.  Prior  assent,  however,  to  such  improvement,  is  not  re- 
quired to  be  proved  to  entitle  the  complainants  to  compen- 
sation or  allowance.  The  defendants,  having  elected  to  share 
with  the  complainants  the  benefits  of  the  improvements,  are 
bound  in  equity  and  good  conscience  to  permit  its  costs  to  be 
deducted,  in  the  first  place,  from  the  aggregate  proceeds  of 
the  sale  of  the  estate. 

5.  The  cost  of  the  improvement  should  be  deducted  from 
the  moneys  in  the  commissioner's  hands,  and  a  division  of 
the  balance  made  among  the  owners  of  the  land  according  to 
their  respective  rights  and  interest  therein. 
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W.  H.  Underwood,  and  J.  Gillespie,  for  the  appellees  : 

1.  The  parties  to  the  said  writ  of  partition  are  estopped 
from  alleging,  in  a  collateral  proceeding,  that  their  interests 
in  the  premises  are  different  from  the  allegation  and  deter- 
mination in  said  suit.  R.  L.  339,  §  16 ;  Clajpjy  v.  Bromagham, 
9  Cowen,  530 ;  1  Phil.  Ev.  322. 

2.  To  compel  one  tenant  in  common  to  pay  even  for  neces- 
sary repairs,  he  must  request  his  companion  to  join  in  the  same, 
and  the  latter  refuse.  4  Kent's  Com.  370,  371  ;  Doane  v. 
Badger,  12  Mass.  70  ;  Mumford  v.  Brown,  6  Cowen,  475. 
The  co-tenant  who  wishes  to  repair  beyond  the  inclination, 
or  ability  of  his  companion,  has  his  easy  and  prompt  remedy 
by  procuring  a  partition  or  sale  of  the  common  property.  4 
Kent's  Com.  371. 

3.  The  cases  cited  by  appellants  from  the  N.  Y.  Reports, 
where  compensation  had  been  allowed  one  tenant  in  common, 
were  under  a  statute.  Jackson  v.  Creal,  13  Johns.  116.  The 
cases  in  Kentucky,  where  compensation  has  been  allowed, 
were  where  the  claimant  occupied  land,  supposing  he  had  the 
sole  title  thereto.  This  was  undoubtedly  under  their  occupy- 
ing claimant  law.  Our  Courts  have  held  a  contrary  doctrine, 
to  wit :  that  a  purchaser  from  the  Government  is  under  no  le- 
gal or  moral  obligation  to  pay  for  improvements  made  thereon 
before  his  purchase,  and  without  his  request.  Carson  v.  Clark, 
1  Scam.  113 ;  Hutson  v.  Overturf,  lb.  170  ;  Roberts  v.  Garen, 
lb.  396 ;  Townsend  v.  Briggs,  lb.  472. 

4.  If  the  complainants  are  entitled  to  relief,  the  rents  and 
profits  which  their  ancestor  wholly  received,  should  be  de- 
ducted from  the  amount  of  their  claim.     R.  L.  61. 

The  opinion  of  the  Court  was  delivered  by 

Treat,  J.*  The  parties  to  this  suit  were  tenants  in  com- 
mon of  a  tract  of  land,  situate  in  Randolph  county,  and  con- 
taining sixty  two  acres,  in  which  the  present  complainants, 


*  Shields,  J.  having  decided  this  cause  in  the  Court  below,  did  not  hear  the  argument 
and  gave  no  opinion  in  this  Oourt. 
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as  the  heirs  at  law  of  Antoine  La  Chapelle,  had  an  interest 
of  one  third. 

Pierre  Menard,  Louis  La  Chapelle  and  Bazil  La  Chapelle 
instituted  proceedings  by  petition,  under  the  statute,  and 
obtained  an  order  for  a  division  of  the  premises  among  the 
proprietors.  The  commissioners  appointed  to  make  the  par- 
tition reported,  that  the  land  was  not  susceptible  of  division, 
and  the  Court  made  an  order  for  the  sale  thereof.  The  land 
was  sold  by  a  commissioner  for  $877.52. 

Before  any  division  of  the  proceeds  of  the  sale,  the  com- 
plainants tiled  their  bill  in  chancery,  alleging  that  their  an- 
cestor had  erected  a  valuable  dwelling  house  on  the  land, 
thereby  materially  enhancing  its  value  ;  in  consequence  of 
which,  it  had  sold  for  a  much  larger  amount  than  it  other- 
wise would  have  done,  and  praying  that  the  value  of  the  im- 
provement might  be  allowed  to  them,  before  the  proceeds 
should  be  distributed. 

On  the  bill,  an  injunction  was  obtained,  restraining  the 
commissioner  from  paying  over  the  proceeds  of  the  sale. 
Louis  and  Bazil  La  Chapelle  and  Jacob  Sypher  filed  their 
answer,  admitting  the  making  of  the  improvement  by  Antoine 
La  Chapelle,  but  denying  either  that  the  land  was  materially 
increased  in  value  thereby,  or  that  it  sold  for  more  in  conse- 
quence of  the  improvement.  There  was  a  replication  to  the 
answer.  The  other  defendants  failed  to  answer  the  bill. 
Depositions  were  taken  by  the  complainants,  which  fully 
sustain  the  material  allegations  of  the  bill,  but  it  is  difficult 
to  ascertain,  from  the  statements  of  the  witnesses,  the  relative 
value  of  the  improvement  to  the  amount  of  the  sale. 

On  the  hearing  of  the  cause,  the  Court  dissolved  the  in- 
junction, and  dismissed  the  bill.  The  complainants  prosecute 
an  appeal,  and  assign  that  decision  of  the  Court  for  error. 

A  preliminary  question  is  here  made  by  the  defendants, 
which,  if  tenable,  disposes  of  the  whole  case.  They  con- 
tend, that  if  the  complainants  were  in  any  event  entitled  to 
compensation  for  the  improvement,  they  should  have  inter- 
posed their  claim  in  the  original  proceedings  in  partition,  and 
that  they  are  now  effectually  concluded  from  asserting  it  in 
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equity.  A  proper  determination  of  this  question  requires  a 
construction  of  the  "Act  for  the  speedy  assignment  of  Dower '. 
and  Partition  of  real  estate"  approved  Feb.  6,  1827,  under 
which  those  original  proceedings  were  had.  The  fourteenth 
section  of  the  act  provides,  where  two  or  more  persons  are 
proprietors  of  any  real  estate,  that  the  Circuit  Court,  on  ap- 
plication by  petition,  may  order  and  direct  a  division  of  the 
same  by  metes  and  bounds  ;  and  shall  appoint  three  commis- 
sioners to  make  the  partition,  who  shall  make  report  of  their 
proceedings  under  their  hands  and  seals,  and  their  report,  if 
approved  by  the  Court,  is  required  to  be  recorded,  and  is 
declared  to  be  conclusive  on  all  parties  concerned.  By  the 
fifteenth  section,  the  parties  interested  are  to  have  notice  of 
the  application  by  summons,  or  by  advertisement  for  four 
weeks  in  the  nearest  newspaper,  By  the  sixteenth  section, 
if  the  commissioners  report,  that  a  division  cannot  be  made 
without  manifest  prejudice  to  the  interests  of  the  proprietors, 
the  Court  is  authorized  to  direct  a  sale,  and  a  distribution  of 
the  proceeds  among  the  owners.  The  foregoing  are  all  the 
material  provisions  of  the  Act  applicable  to  this  case.  The 
mode  of  obtaining  a  division  of  real  estate,  given  by  this 
statute,  was  evidently  intended  to  take  the  place  of  the  com- 
mon law  remedy  by  the  writ  of  partition.  Without  this 
statutory  remedy,  one  tenant  desiring  a  division  of  land  held 
by  several  in  common,  could  only  effect  his  object  by  bill  in 
chancery.  That  remedy  is  generally  attended  with  consid- 
erable expense,  and  frequently  subject  to  great  delay.  The 
statute  was  doubtless  intended  to  obviate  these  difficulties, 
by  affording  the  parties  an  easy,  cheap  and  expeditious  mode 
of  obtaining  partition.  In  this  proceeding,  the  defendants  are 
not,  as  in  suits  in  equity,  required  to  make  discovery,  or  even 
to  answer  the  petition  under  oath ;  and  the  testimony  is  not 
necessarily  taken  by  depositions,  but  may  be  introduced  viva 
voce  at  the  hearing.  The  proceedings  are  summary,  and  in 
rem.  The  Court  is  to  act  on  the  legal  estate,  and  not  on  the 
equities  of  the  parties.  Its  only  duty  is  to  ascertain  their 
respective  legal  interests  in  the  premises,  and  direct  a  divi- 
sion among  them  accordingly.  All  questions  concerning  the 
rents  and  profits,  and  repairs  and  improvements,  are  to  be 
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determined  by  some  other  appropriate  remedy.  "When  the 
partition  is  consummated  by  the  approval  of  the  report  of 
the  commissioners,  the  tenancy  is  dissolved,  and  each  pro- 
prietor holds  the  portion  allotted  to  him  in  severalty,  and  his 
claim  on  the  residue  is  at  law  extinguished.  To  this  extent 
only,  are  his  rights  adjudicated  and  determined. 

This  brings  us  to  the  only  other  question  in  the  case,  whe- 
ther the  complainants  are  in  equity  entitled  to  compensation 
for  the  improvement.  At  law,  one  tenant  in  common  can 
compel  the  other  tenants  to  join  in  the  expense  of  reparations 
to  a  house  or  mill,  where  the  repairs  are  necessary  to  the  pre- 
servation and  enjoyment  of  the  estate.  To  sustain  his  action, 
he  must  show  a  request  to  unite  in  the  reparations,  and  a  re- 
fusal, as  well  as  an  actual  expenditure  in  making  them.  In 
such  case,  the  expenditure  is  for  the  benefit  of  all  the  ten- 
ants, and  contribution  is  enforced  on  the  principle,  that  par- 
ties standing  in  equal  rights,  are  bound  to  bear  an  equality 
of  burden.  1  Thomas'  Coke,  613  :  4  Kent's  Com.  370.  At 
law,  the  complainants  could  not  enforce  contribution  from 
the  defendants.  The  improvement  was  not  necessary  as  re- 
paration to  the  common  property,  nor  was  the  property  itself 
of  such  a  character  as  to  bring  the  case  within  the  principle 
of  contribution.  Nor  could  they  compel  them  in  equity  to 
contribute.  The  erection  of  the  dwelling  house  was  entirely 
voluntary,  for  the  sole  benefit  of  the  party  erecting  it,  not 
at  all  necessary  for  the  preservation  or  joint  enjoyment  of 
the  estate,  and  from  which  the  defendants  derived  no  advan- 
tage. 

But  this  case  stands  on  an  entirely  different  footing.  The 
complainants  are  not  seeking  for  contribution.  The  tenancy 
has  been  destroyed,  and  the  estate,  so  far  as  the  parties  are 
concerned,  converted  into  money.  The  amount  received  at 
the  sale  was  much  augmented,  by  reason  of  the  improvement 
erected  at  the  sole  cost  of  the  ancestor  of  the  complainants. 
The  improvement  passed  with  the  land  to  the  purchaser. 
The  complainants  only  claim  to  have  that  increase  of  price 
allowed  them,  without  interfering  with  a  just  distribution  of 
the  residue.  Admitting  this  to  be  done,  how  are  the  defend- 
ants to  be  injured  %    They  will  still  receive  the  same  amount, 
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to  which  they  would  have  been  entitled,  had  no  improvement 
been  made.  They  seem  not  to  be  content  with  such  a  distri- 
bution, but  seek  to  participate  equally  in  the  value  of  the 
improvement,  to  the  making  of  which,  they  have  in  no  degree 
contributed.  They  claim  an  equality  of  benefits,  but  avoid 
an  equality  of  burdens.  If  they  insist  on  receiving  the  ben- 
efits of  the  labor  of  their  co-tenants,  they  ought  to  make 
compensation  therefor  in  return.  And  this  seems  to  be  the 
doctrine  in  equity.  Thus,  it  has  been  decided,  where  one 
tenant  in  common  purchases  in  an  incumbrance  on,  or  an 
outstanding  title  to  the  estate,  that  the  purchase  will  enure 
to  the  benefit  of  the  other  tenants,  only  on  the  condition  of 
their  paying  their  ratable  proportion  of  the  cost.  Van 
Home  v.  Fonda,  5  Johns.  Ch.  R.  388  ;  Lee  v.  Fox,  6  Dana, 
171.  And  where  improvements  have  been  made  by  one,  the 
portion  improved  should,  if  practicable,  be  assigned  to  him, 
in  the  partition  of  the  estate,  without  taking  into  considera- 
tion the  increased  value  caused  by  such  improvement ;  and 
when  such  a  division  cannot  be  made,  he  should  be  allowed 
a  reasonable  remuneration  from  those  who  receive  the  bene- 
fit of  the  improvement.  SneeoVs  Heirs  v.  Atherton,  6  Dana, 
276  ;  Borah  v.  Archer,  7  do.  176.  In  natural  justice,  the 
defendants  are  not  entitled  to  share  in  the  benefits  of  the  im- 
provement, but  its  value  belongs  exclusively  to  the  complain- 
ants. It  is  but  right  and  equitable,  that  the  complainants 
should  be  allowed,  by  way  of  compensation,  the  actual  in- 
crease of  the  price  received  at  the  sale,  in  consequence  of 
the  improvement  erected  by  their  ancestor,  (a) 

To  this  end,  the  decree  of  the  Circuit  Court  will  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  that 
Court,  to  ascertain  the  actual  increase  of  the  price,  caused 
by  the  improvement.  For  this  purpose,  both  parties  should 
be  permitted  to  introduce  additional  testimony.  When  the 
proper  amount  is  ascertained,  the  Court  will  direct  the  com- 
missioner to  pay  it  over  to  the  complainants,  and  to  distri. 
bute  the  balance  among  all  the  parties,  according  to  their 
respective  interests  in  the  premises.  The  costs  of  this  ap- 
peal will  be  divided  equally  between  the  parties. 

Decree  reversed 

(a)  Howey  v.  Goings,  13  111.  R.  109  ;  Rowan  v.  Reed,  13  111.  R.  29 ;   Haven  v.  Mehlgarten, 
19  111.  R.  90;  Gardner  v.  Diedrichs,  41  111.  R.  171 ;  1  Story's  Eq.  Jur.  Sec.  655,  &c. 
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William  Hays,   appellant,  v.  Andrew  Borders,   appellee. 
Appeal  from  Perry. 

When  the  same  plea  may  be  pleaded  and  the  same  judgment  given  on  all 
the  counts  of  a  declaration,  or  wherever  the  causes  of  action  are  of  the 
same  nature,  and  may  properly  be  the  subject  of  counts  in  the  same 
species  of  action,  they  may  be  joined ;  otherwise  they  oannot. 

Under  the  third  section  of  the  Act  concerning  apprentices,  any  two  justices 
of  the  peace  in  any  county  may  bind  out  any  poor  child,  &c;  but  it  is 
not  necessary  in  terms  to  describe,  in  the  indentures,  the  person  so  bound 
out,  as  a  "  poor  child." 

The  original  authority  for  indenturing  and  registering  servants,  with  the 
mode  of  proceeding  therein,  is  found  in  the  law  of  the  Territory  of  Indi- 
ana, entitled  "An  Act  concerning  the  introduction  of  negroes  and  mulattoes 
into  this  Territory,''''  passed  Sept.  17,  1807.  This  Act  was  continued  by 
the  territorial  legislature  of  Illinois,  by  virtue  of  an  Act  passed  Dec.  13, 
1812,  wherein  it  is  enacted  that  "  all  laws  passed  by  the  legislature  of  In- 
diana Territory,  which  were  in  force  on  the  first  day  of  March,  1809,  in 
that  Territory,  that  are  of  a  general  nature  and  not  local  to  Indiana  Ter- 
ritory, and  which  are  not  repealed  by  the  Governor  and  Judges  of  the 
Illinois  Territory,  are  hereby  declared  to  be  in  full  force  and  effect  in 
this  Territory."  Under  this  law,  the  offices  of  the  clerks  of  the  Court  of 
Common  Pleas  were  the  depositaries  of  the  books  of  indentures  and  reg- 
istries of  negroes,  &c,  and  those  clerks  were  the  officiating'ininisters  in 
the  matters  recorded  in  such  books.  The  territorial  acts  creating  the 
Supreme  and  County  Courts  divested  the  Court  of  Common  Pleas  of  its 
vitality,  and  by  virtue  of  the  Act  establishing  the  latter,  the  clerks  of  that 
Court  were  invested  with  the  same  authority  in  relation  to  the  registry 
of  indentures  as  were  the  clerks  of  the  Common  Pleas,  when  that  Court 
existed.  They,  therefore,  were  the  successors  of  those  clerks,  and  their 
powers  and  duties  in  reference  to  such  proceedings,  were  identical.  The 
clerks  of  the  County  Commissioners'  Court  subsequently  became  the  suc- 
cessors of  the  clerks  of  the  County  Courts,  and  their  certificates  are,  con- 
sequently, evidence  of  the  authenticity  and  contents  of  the  books  of  reg- 
istry of  indentures  deposited  in  their  office. 

In  regard  to  the  sufficiency  of  a  certificate  of  registry,  the  point  settled  in 
the  case  of  Phoebe  v.  Jay,  Bre.  207,  is  recognized  in  this  case.  The  facts 
necessary  to  warrant  the  registry  need  not  be  recited  in  the  registry. 

A  notice  of  the  taking  of  despositions  need  not  state  the  residence  of  the 
witnesses. 

In  an  action  for  damages  for  enticing  away  the  plaintiff's  servants,  the  fol- 
lowing instruction  was  given  to  the  jury,  to  wit :  "  that  the  plaintiff,  if 
entitled  to  recover  at  all,  would  be  entitled  to  recover  the  value  of  the 
services  lost,  up  to  the  time  to  the  commencement  of  this  suit,  the  rea- 
asonable  expenses  necessarily  incurred  in  getting  said  servants  back  again, 
and  damages  for  the  loss  of  time,  trouble  and  injury  sustained  until 
the  commencement  of  this  suit  in  consequence  of  the  taking  away  of  the 
negroes:"    Held,  to  be  correctly  given. 
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A  Court  may  not  refuse  to  give  any  instruction  to  the  jury,  compatible 
with  the  law  and  applicable  to  the  pleadings  and  the  proof,  when  called 
for  by  either  party ;  but,  in  giving  such  instructions,  is  not  imperatively 
bound  to  adopt,  as  its  own,  the  language  in  which  it  may  be  asked. 
That  language  may  be,  and  when,  in  the  estimation  of  the  Court,  it  is 
calculated  to  mislead  the  jury,  should  be  so  modified  or  changed  as  to 
prevent  such  a  result,  but  not  so  as  to  alter  the  proposed  exposition  of 
the  law. 

An  instruction  to  the  jury,  "that  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  lost  the  entire  service  of  the  registered  woman,  in  conse- 
quence of  the  defendant's  acts,  the  plaintiff  is  entitled  to  the  value  of  the 
term  of  her  service,"  was  hdd  to  be  correctly  given. 

This  was  an  action  on  the  case  brought  by  the  appellee 
against  the  appellant,  in  the  Perry  Circuit  Court,  to  recover 
damages  for  aiding,  assisting,  and  enticing  away  his  indentu- 
red servants.  The  trial  came  on  at  the  April  term  1844, 
before  the  Hon.  James  Shields  and  a  jury,  when  a  verdict 
was  rendered  in  favor  of  the  plaintiff  below  for  $300.  The 
declaration  contained  seven  counts,  the  substance  of  which 
appears  in  the  Opinion  of  the  Court. 

L.  Trumbull  and  W.  IT.  Underwood,  for  the  appellant : 

It  is  objected  to  the  declaration,  that  it  contains  counts, 
some  of  which  are  for  a  penalty  founded  on  the  statute,  and 
others  for  such  damages  as  could  have  been  recovered  at 
common  law,  which  is  a  misjoinder.  1  Chitty's  PI.  229,  448, 
231 ;  1  Tidd's  Practice,  11.  * 

The  indentures  of  apprenticeship  do  not  show  that  the 
persons  bound  were  poor  children,  or  such  as  two  justices 
of  the  peace  had  a  right  to  bind  out,  and  are  consequently 
void.  R.  L.  68  ;  Demar  v.  Simonson,  4  Blackf.  132;  Reidell 
v.  Morse,  19  Pick.  358  ;  and  their  departure  from  Borders' 
service  was  not  unlawful.  Boston  Glass  Manufactory,  v. 
Binney,  4  Pick.  425. 

The  certified  copy  of  what  purported  to  be  a  registry  of 
one  of  said  servants  was  improperly  admitted  in  evidence, 
said  registry,  not  being  in  accordance  with  the  territo- 
rial laws,  nor  properly  certified.  Territorial  Laws,  468 
469.  The  Court  of  Common  Pleas  was  abolished  in  1814, 
and  before  the  time  of  said  registry  ;  hence  a  copy  of  a  record 
of  the  clerk  of  that  Court  in  1817  is  a  nullity.  Territorial 
Laws,  337,  339,  345,  348. 
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The  declaration  no  where  claims  damages  for  an  entire 
loss  of  the  services  of  the  registered  woman ;  consequently 
the  instruction,  that  if  the  jury  believed  from  the  evidence 
that  plaintiff  lost  her  entire  services  in  consequence  of  de- 
fendant's acts,  the  plaintiff  would  be  entitled  to  recover  the 
value  of  the  term  of  her  service,  was  erroneous.  1  Chitty's 
PI.  444 ;  1  Tidd's  Prac.  445. 

Had  plaintiff  declared  for  an  entire  loss  of  the  term  of 
the  registered  servant,  a  portion  of  which  was  unexpired  at 
the  commencement  of  the  suit,  still  the  instruction  would 
have  been  erroneous.  Hambleton  v.  Veere,  3  Saund.  170, 
case  30  ;  1  Chitty's  PI.  444. 

The  value  of  the  services  lost,  and  reasonable  expenses 
incurred  in  the  recaption  of  said  servants,  was  the  proper 
measure  of  damages  in  this  case,  and  consequently  the  in- 
struction, that  plaintiff  was  entitled  to  recover,  in  addition, 
damages  for  the  loss  of  time,  trouble  and  injury  sustained 
until  the  commencement  of  the  suit  by  reason  of  the  taking 
away  said  servants,  was  calculated  to  mislead  the  jury  and 
erroneous.     1  Chitty's  PI.  444 ;  1  Tidd's  Prac.  445. 

The  Court  was  bound  to  give  the  instructions  asked  by 
defendant,  they  being  in  conformity  with  law.  The  State  of 
Illinois  v.  Wilson,  2  Scam.  226. 

The  testimony  in  the  case  did  not  show  that  defendant  had 
any  knowledge  that  the  persons  claimed  by  plaintiff  below, 
were  his  servants  or  apprentices,  nor  in  any  manner  warrant 
the  finding  of  the  jury,  and  therefore  a  new  trial  should 
have  been  granted.  Stuart  v.  Simpson,  1  Wend.  376 ; 
Boston  Glass  Manufactory  v.  Binney,  4  Pick.  425. 

G.  P.  Koerner,  for  the  appellee,  as  to  misjoinder  of  the 
causes  of  action,  cited  Minot's  Digest,  577 ;  and  as  to  the 
sufficiency  of  the  indentures,  Laws  of  1827. 

No  defect  in  registry  can  be  taken  advantage  of  here.  1 
U.  S.  Digest  198,  §  114;  Territorial  laws,  425,  §§  5,  6. 

The  County  Court  was  the  successor  of  the  Court  of 
Common  Pleas. 

The  Court  did  not  err  in  substituting,  for  the  instruction 
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asked,  the  modified  instruction.  As  to  the  other  instruc- 
tions, the  Court  decided  correctly,  particularly  as  to  the 
value  of  the  entire  term  of  service.  If  the  servant  was  but 
one  or  two  months  over  four  years  of  age,  the  term  had  ex- 
pired when  suit  was  commenced  ;  at  all  events,  the  term  had 
expired  at  the  time  of  trial. 

If  two  instructions  are  given,  one  of  which  is  improper, 
they  will  be  considered  together,  and  judgment,  for  such 
reason,  will  not  be  reversed. 

The  presumption  is,  that  a  verdict  is  upon  the  good  counts, 
when  some  are  good  and  others  bad.  Minot's  Digest,  192, 
Div.  II,  §  3. 

D.  J.  Baker,  on  the  same  side  : 

It  is  perfectly  immaterial  whether  these  indentures  were 
void  or  not,  in  this  case.  The  only  question  was,  were  the 
servants  enticed  away  de  facto  the  servants  of  the  plaintiff? 

The  certificate  of  the  clerk  of  the  County  Commissioners' 
Court  was  sufficient  evidence  of  the  transfer  of  the  records 
of  the  Court  of  Common  Pleas  into  that  court. 

The  doctrine  in  regard  to  apprentices  does  not  apply ; 
consequently  the  instructions  given  were  right.  Singletons 
Will,  8  Dana,  319 ;  Lively  v.  Ball,  2  B.  Monroe's  R.  53 ;  5 
Ala.  242. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.  This  was  an  action  on  the  case  for  aiding,  as- 
sisting, and  enticing  away  servants  and  apprentices,  brought 
by  the  appellee  against  the  appellant. 

The  declaration  contains  seven  counts.  The  first  count  is 
for  aiding-,  &c.  four  of  plaintiff's  servants  to  absent  them- 
selves from  his  service,  whereby,  as  he  says,  he  lost  their 
services  from  15th  Sept.  to  1st  Dec.  1842,  and  was  put  to 
great  trouble  and  cost,  and  expended  a  large  sum  of  money, 
viz:  $200,  in  getting  the  servants  back  into  his  possession. 

The  second  count  charges  the  enticing  away  of  Sukey, 
the  plaintiff's  registered  servant,  whereby  he  alleges  that  his 
said  servant  was  wholly  lost  to  him,  and  that  he  was  put  to 

VOL.  vi.  4 
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great  trouble  and  cost,  and  compelled  to  expend  a  large  sum 
of  money,  to  wit :  $200,  in  recovering  possession  of  her. 

The  third  count  is  for  enticing  away  one  servant  of  the 
plaintiff,  and  is,  in  other  respects,  similar  to  the  first. 

The  fourth  count  is  for  enticing  away  three  apprentices  of 
the  plaintiff,  and  the  fifth,  sixth  and  seventh  counts  are  each 
for  enticing  away  one  of  his  apprentices. 

To  these  several  counts  the  defendant  demurred,  and  they 
being  held  sufficient  by  the  Court,  withdrew  his  demurrer, 
and  pleaded  not  guilty.  The  jury  impannelled  for  the  trial 
of  the  issue  on  this  plea  found  the  defendant  guilty,  and 
assessed  the  plaintiff's  damages  at  $300. 

A  motion  was  made  for  a  new  trial,  which  was  overruled, 
and  judgment  rendered  on  the  verdict. 

During  the  progress  of  the  trial,  a  bill  of  exceptions  was 
filed,  preserving  all  the  testimony  in  the  cause,  and  the  ex- 
ceptions taken  to  the  various  opinions  of  the  Court.  The 
case  is  brought  into  this  Court  by  appeal,  and  the  appellant 
assigns  for  error,  the  insufficiency  of  the  declaration,  the  ad- 
mission of  illegal  and  improper  testimony,  the  giving  and 
refusing  certain  instructions  to  the  jury,  and  the  refusal  to 
grant  a  new  trial. 

It  is  objected  to  the  declaration  that  it  is  defective  by 
reason  of  a  misjoinder  of  counts  and  causes  of  action,  in 
this,  that  it  contains  counts  for  a  penalty  founded  on  sta- 
tute, and  others  for  such  damages  as  could  have  been  re- 
covered at  common  law.  The  result  of  authorities  on  the 
subject  of  the  joinder  of  different  forms  of  action  is  said  to 
be,  that  "  when  the  same  plea  may  be  pleaded  and  the  same 
judgment  given  on  all  the  counts  of  the  declaration ;"  or, 
"  wherever  the  causes  of  action  are  of  the  same  nature,  and 
may  properly  be  the  subject  of  counts  in  the  same  species  of 
action,  they  may  be  joined ;  otherwise  they  cannot."  1 
Chitty's  PL  229;  1  Tidd's  Prac.  11.  Tested  by  these  rules, 
the  declaration  is  not  obnoxious  to  the  objection  urged 
against  it.  (a) 

It  is  not  suggested  by  the  counsel,  nor  perceived  by  the 
Court,  that  any  one  of  the  counts  is  insufficient  in  itself;  the 

(a)  Selby  ▼  Hutchinson,  4  Gil.  B.  327. 
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judgment  is,   therefore,  not  assailable  on  the  ground  that 
entire  damages  were  rendered  upon  the  declaration,  &c. 

The  items  of  evidence  offered  to  the  jury  by  the  appellee, 
and  objected  to  by  the  appellant,  and  the  legal  admissibility 
of  which  in  evidence  is  now  questioned  by  the  assignment  of 
errors,  consist  of 

1.  The  several  indentures  of  Jarrott,  Anderson,  and  Har- 
rison, the  apprentices  named  in  the  declaration,  respectively 
entered  into  before  two  justices  of  the  peace  of  Randolph 
county,  by  and  with  the  consent  of  the  probate  justice  of 
the  peace  of  said  county. 

2.  A  paper,  in  the  words  and  figures  following,  to  wit : 

"  Registry  of  Negroes,  Mulattoes,  &c." 


Date. 


Person's 

name 
entered. 

Age. 

By  whom 
entered. 

Color. 

Sex 

Sukey. 

About 

five 

years. 

And'w. 
Borders. 

Black. 

6 

a 

ft 

For  wlat  length 
of  time  entered 


From  where 
last  brought 


Remarks. 


1817, 
Jan'y, 
10th. 


Until  32  years 
of  age. 


Georgia. 


"  State  of  Illinois, 
Randolph  county,  f  I,  Ferdinand  Maxwell,  clerk  of  the 
County  Commissioners'  Court  in  and  for  said  county,  do 
hereby  certify  that  the  foregoing  is  a  true  copy  from  the  re- 
cords of  the  registry  of  negroes  and  mulattoes,  as  the  same 
exists  of  record  among  the  records  of  the  Court  of  Common 
Pleas,  in  and  for  the  county  of  Randolph,  in  the  late  Illinois 
Territory,  and  now  in  my  office,  into  which  they  have  been 
transferred. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  Court,  this  8th  day  of  April, 
[Seal.]  A.  D.  1844. 

F.  Maxwell,  Cl'k." 

And  3d.    The  depositions  of  Peter  Frans  and  Sally  New- 
man. 

These  questions  as  to  the  admissibility  of  evidence,  I  will 
dispose  of  in  the  order  in  which  they  are  made. 

Then,  first,  as  to  the  indentures  of  apprenticeship.    They 
are  said  to  be  defective  in  not  showing,  in  express  words, 
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that  the  persons  bound  were  poor  children,  or  such  as  two 
justices  had  a  right  to  bind  out,  and  consequently  void. 

In  this  view  of  the  subject,  I  do  not  concur.  The  author- 
ity of  the  justices  for  binding  out  the  apprentices  named  in 
these  indentures  is  found  in  the  third  section  of  the  "  Act 
respecting  Apprentices"  (R.  L.  69  ;  Gale's  Stat.  53  ;)  and 
which  makes  it  lawful  for  any  two  justices  of  the  peace  in 
any  county  of  this  State  to  bind  out  any  poor  child,  who  is, 
or  shall  be  chargeable  to  the  county,  or  shall  beg  for  alms,  or 
shall  be  unable,  by  reason  of  infancy  or  inability,  to  take 
care  of  and  support  himself,  or  herself,  &c,  to  be  apprenti- 
ces, <fcc.  The  indentures  in  question  do  not  described  the 
persons  thereby  bound  out  as  poor  children,  it  is  true  ;  nor,  as  I 
apprehend,  were  they  required  by  this  act  to  do  so,  in  terms. 

They,  however,  do  describe  the  child  bound  out  in  each 
case,  as  a  negro  child,  named,  &c. ;  the  natural  child  of 
Sukey,  a  registered  servant,  &c,  and  "unable,  by  reason  of 
infancy  and  inability,  to  support  himself."  Could  the  inden- 
ture be  required  to  furnish  any  other  intrinsic  evidence  of 
the  poverty  of  the  children  than  is  here  done  by  describing 
them  as  the  illegitimate  offspring  of  a  parent  herself  in 
bondage,  and,  of  course,  destitute  of  the  means  of  support- 
ing them  ?  I  think  not.  The  recital,  therefore,  in  this  re- 
spect, substantially,  and  in  all  others,  literally  conforms  to 
the  requisitions  of  the  statute. 

This  doctrine  in  no  wise  conflicts  with  that  expounded  in 
the  cases  relied  upon  by  the  appellant's  counsel.  The  first 
of  those  cases,  Demar  v.  Simonson,  4  Blackf.  132,  simply 
settles  that  indentures  which  show  upon  their  face  that  they 
are  executed  in  cases  not  warranted  by  law  are  void  ;  and  the 
other,  Reidell  v.  Morse,  19  Pick.  358,  that  indentures  exe- 
cuted under  a  statute  should  recite  the  cause  of  the  binding 
out,  and  that  such  recital  is  not  conclusive,  but  in  an  action 
by  the  parent  for  the  services  of  the  child,  might  be  contra- 
dicted by  evidence  aliunde. 

It  has  been  held  in  England,  that  in  cases  like  this,  the 
defendant  cannot  avail  himself  of  any  objection  to  the  in- 
denture of  apprenticeship,  2  H.  Black.  511 — 7  Term  Hep. 
310,  311,  314 — 1  Anstr.  256 ;  and  that  an  apprenticeship  de 
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facto  would  always  suffice  against  a  wrong  doer,  though  there 
was  no  legal  apprenticeship.  6  Mod.  69  ;  1  Salk.  68.  But 
whether  that  doctrine  would  be  recognized  by  this  Court  or 
not,  is  needless  now  to  determine.  It  is  sufficient  for  the 
purposes  of  this  question,  that  the  indentures  under  conside- 
ration are,  by  their  own  showing,  legal. 

The  next  question  to  be  examined  grows  out  of  the  objec- 
tion of  the  appellant  to  the  introduction,  in  evidence,  of  the 
paper  purporting  to  be  a  certified  copy  from  the  registry  of 
negroes  and  mulattoes  in  Randolph  county.  It  is  insisted 
that  that  paper  was  inadmissible  in  evidence  for  the  follow- 
ing'reasons,  to  wit : 

First.  Because  no  Court  of  Common  Pleas  existed  on 
the  tenth  day  of  January,  1817,  the  date  of  such  supposed 
registry. 

Secondly.  Because,  if  said  certificate  of  the  clerk  could 
be  so  construed  as  to  prove  the  act  of  registering  to  have 
been  done  before  the  clerk  of  the  County  Court  of  said 
county,  at  the  date  thereof,  still  that  act  of  registry  was  void, 
as  it  should,  by  law,  have  been  made  with  the  clerk  of  the 
Supreme  Court  of  the  Territory,  within  and  for  that  county, 
and  not  otherwise  ;  and 

Thirdly.  Because  such  registry  was  void,  by  reason  of 
its  not  stating  the  precise  age  of  the  servant  •  registered,  nor 
showing  that  such  registry  was  made  in  the  time  prescribed 
by  law,  nor  by  whom  the  person  registered  was  brought  into 
the  Territory. 

An  examination  of  these  objections  necessarily  involves 
an  inquiry  into  the  mode  of  acquiring  property  in  the  servi- 
ces of  negroes  and  mulattoes,  by  registering  or  indenturing 
them,  under  the  territorial  laws.  In  making  such  inquiry,  I 
will  notice  the  objections,  not  in  the , order  they  are  made, 
but  in  reference  to  their  relative  importance.  In  this  parti- 
cular, then,  the  second  objection  requires  the  first  and  most 
thorough  investigation.  The  disposition  of  the  others,  of 
course,  might  control  or  affect  the  result  of  this  suit,  but 
upon  the  determination  of  this,  depend  the  rights  of  very 
many  persons  to  much  and  valuable  property. 
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The  authority  for  indenturing  and  registering  servants, 
with  the  mode  of  proceeding  therein,  is  found  in  the  law  of 
the  Territory  of  Indiana,  entitled  "  An  Act  concerning  the 
introduction  of  negroes  and  mulattoes  in  this  Territory" 
passed  Sept.  17  1807.     Territorial  Laws  of  Indiana. 

The  first  and  second  sections  of  this  law  authorize  the  in- 
troduction of  negroes  and  mulattoes  over  fifteen  years  of  age 
into  the  Territory,  in  certain  cases,  and  the  indenturing  of 
such  negroes  and  mulattoes  within  thirty  days  thereafter,  in 
the  presence  of  the  clerk  of  the  Court  of  Common  Pleas, 
who  is  required  to  make  a  record  thereof  in  a  book  to  be 
kept  by  him  for  that  purpose.     Ibid.  467,  468. 

The  fifth  section  provides  for  holding  negroes  and  mulattoes 
under  fifteen  years  of  age  to  serve  their  masters  or  posses- 
sors, males  until  thirty  five,  and  females  until  thirty  two  years 
of  age.     Ibid.  468. 

The  sixth  section  prescribes  the  mode  of  registering  ser- 
vants, and  is  as  follows,  to  wit :  "  any  person  removing  any 
negro  or  mulatto  into  this  Territory,  under  the  authority  of 
the  preceding  sections,  it  shall  be  incumbent  on  such  per- 
sons within  thirty  days  thereafter  to  register  the  name  and 
age  of  such  negro  or  mulatto  with  the  clerk  of  the  Court  of 
Common  Pleas  for  the  proper  county.     Ibid.  469. 

A  separate  government  for  Illinois  Territory  was  establish- 
ed by  an  Act  of  Congress  passed  Feb.  3, 1809  ;  and  afterwards 
by  an  Act  passed  by  the  Territorial  legislature  of  Illinois, 
Dec.  13, 1812,  it  was  enacted  that  "  all  laws  passed  by  the 
legislature  of  Indiana  Territory,  which  were  in  force  on  the 
first  day  of  March,  1809  in  that  Territory,  that  are  of  a  gen- 
eral nature  and  not  local  to  Indiana  Territory,  and  which  are 
not  repealed  by  the  Governor  and  Judges  of  the  Illinois  Ter- 
ritory, are  hereby  declared  to  be  in  full  force  and  effect  in 
this  Territory.  lb.  33,  24.  The  law  of  1807  above  refer- 
red to,  not  having  been  repealed  in  manner  aforesaid,  was 
thus  continued  in  force  as  a  law  of  the  Illinois  Territory,  and 
no  other  provision  on  the  subject,  was  ever  afterwards  specifi- 
cally made  by  legislative  enactment.  So  long,  therefore,  as 
the  Courts  of  Common  Pleas  remained  with  powers  and  ju- 
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risdiction  unimpaired  by  legislative  innovation,  no  doubt 
could  or  did  exist,  as  to  the  proper  officer  before  whom  this 
ceremony  was  to  be  performed.  The  offices  of  the  clerks 
of  those  courts  were  the  depositaries  of  the  books  of  indent- 
ures and  registries  of  negroes,  &c,  and  those  clerks  were 
the  officiating  ministers  in  the  matters  recorded  in  such  books. 
But,  afterwards,  when  those  courts  were  abolished,  their  ju- 
risdiction and  powers  parcelled  out  among  other  tribunals, 
and  the  duties  and  functions  of  their  clerks  divided  among, 
and  required  to  be  performed  by  the  clerks  of  other  courts, 
doubts  were  engendered,  and  in  the  minds  of  some  persons, 
would  seem  still  to  exist,  as  to  the]  functionaries  inheriting 
this  prerogative  of  their  clerks. 

A  careful  examination  of  the  several  provisions  of  law  dis- 
tributing the  jurisdiction  and  powers  of  the  Courts  of  Com- 
mon Pleas  between  the  Supreme  Court  of  the  Territory  and 
the  County  Courts  established  in  the  several  counties  of  the 
Territory,  and  devolving  the  powers  and  duties  of  the  clerks 
of  the  former  tribunals,  upon  those  of  the  latter,  by  distribu- 
tion, together  with  a  general  reference  to  the  nature  of  the 
jurisdiction  of  those  several  courts  succeeding  to  the  powers 
and  jurisdiction  of  the  Courts  of  Common  Pleas,  and  to  the 
purposes  of  their  creation,  are  necessary  to  the  solution 
of  such  doubts.  I  therefore  proceed  to  such  examination,  in 
the  confident  belief  that  I  can  demonstrate  that,  by  the  opera- 
tion of  the  several  laws  to  be  considered,  negroes  and  mulat- 
toes  might  properly  have  been  indentured  and  registered  be- 
fore clerks  of  the  Common  Pleas  and  County  Courts,  whether 
they  could  have  been  before  any  other  officers  or  not. 

The  act  entitled  "  An  Act  establishing  a  Supreme  Court 
for  Illinois  Territory,"  approved  Dec.  13,  1814,  was  the  first 
to  take  from  the  Courts  of  Common  Pleas  any  of  their  jurisdic- 
tion and  powers  ;  but  those  courts  were  not  entirely  abolish- 
ed by  it.  It  impaired  their  powers  and  curtailed  the  duties 
of  their  functionaries,  but  did  not  annihilate  them,  and  among 
the  residuum  of  duties  remaining  to  be  performed  by  their 
clerks  was,  as  I  conceive,  that  under  consideration.  Ibid.  337. 

But  it  is  insisted  by  those  who  put  a  different  construction 
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upon  this  law,  that  it  operated  to  take  from  the  clerks  of  the 
Court  of  Common  Pleas  the  custody  of  the  books  of  the  in- 
dentures and  registries  of  negroes,  &c.  and  giving  it  to  the 
clerks  of  the  Supreme  Court,  thereby  to  transfer  from  the 
former  to  the  latter  officers,  the  powers  and  privileges  inci- 
dent to  the  keeping  of  those  books.  This  exclusive  authori- 
ty claimed  for  the  clerks  of  the  Supreme.  Court,  is  derived 
under  the  thirteenth  and  fourteenth  sections  of  the  law  en- 
acting as  follows,  to  wit : 

"  Sec.  13.  A  clerk  shall  be  appointed  by  the  Governor  of 
the  Territory,  in  each  county,  whose  duty  it  shall  be  to  issue 
process,  in  all  cases  arising  in  his  county ;  to  keep  and  pre- 
serve the  records  of  all  the  proceedings  of  the  Court  therein; 
and  to  do  and  perform  in  his  county  all  the  duties  now  en- 
joined on  the  clerks  of  the  General  Court,  and  the  several 
clerks  of  the  Courts  of  Common  Pleas,  except  those  which 
relate  exclusively  to  county  business,  of  which  the  court  here- 
by established  has  no  original  jurisdiction.'''' 

"  Sec.  14.  Whensoever  the  Governor  shall  appoint  a  clerk 
as  aforesaid,  it  shall  be  his  duty  if  any  Court  of  Common 
Pleas  shall  have  been  established  in  the  county  to  demand 
of  the  clerk  of  said  Court  of  Common  Pleas  therein  all  the 
books  and  papers  in  his  possession,  except  those  which  relate 
to  the  county  business,  of  which  the  court  hereby  established 
has  no  jurisdiction,  and  such  clerk  of  the  Court  of  Common 
Pleas  shall  deliver  the  same  under  the  penalty  of  one  thous- 
and dollars,"  &c.     Ibid.  339. 

This  language  of  these  provisions  of  law,  it  is  conceded, 
does  not  leave  the  question  under  consideration  free  from 
doubts.  The  difficulty  is  found  in  determining  what  duties 
are  excepted  from  the  transfer  of  duties,  from  the  clerks  of  the 
Courts  of  Common  Pleas  to  the  clerks  of  the  Supreme  Courts. 
If  such  only  were  intended  to  be  designated  by  the  exception, 
as  solely  affected  the  interests  of  counties,  as  corporations, 
then  the  duty  of  clerks  of  the  Common  Pleas  connected 
with  the  indenturing  and  registering  of  servants  was  not  em- 
braced therein,  and  did  devolve  on  the  clerks  of  the  Supreme 
Court.     But  I  think  that  such  is  not  the  proper  construction 
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of  the  language  used.  My  impression  is,  is  that  the  exception 
included  not  only  duties  relating  to  mere  county  business,  but 
also  such  as  related  to  any  and  all  other  business,  of  which 
the  Supreme  Court  had  no  original  jurisdiction. 

In  this  view  of  the  subject,  the  extent  of  the  transfer  of 
clerical  duties  in  this  case,  would  be  measured  b.y  the  juris- 
diction of  the  Supreme  Court.  That  jurisdiction  is  defined, 
the  nature  and  character  of  those  courts  are  exhibited,  and 
the  powers  and  privileges  of  their  judges  are  enumerated  in 
the  sixth  section  of  the  act  establishing  Supreme  Courts, 
(Territorial  laws,  337,)  and  the  third  section  of  the  laws  sup- 
plemental thereto,  passed  Dec.  22,  1814.  By  reference  to 
those  laws  it  will  be  seen  that  the  entire  powers  and  juris- 
diction of  the  general  courts  were  merged  in  this  tribunal, 
and  that  it  also  absorbed  "  all  the  common  law  jurisdiction, 
whether  of  a  civil  or  criminal  nature,  with  which  the  Courts 
of  Common  Pleas  had  been  vested,  not  inconsistent  with  the 
principles  of  the  law  creating  it ;  while  all  the  powers  and 
duties,  which  were,  previous  to  the  passage  of  the  law  estab- 
lishing the  Supreme  Court,  vested  in  and  enjoined  on  the 
Judges  of  the  courts  of  Common  Pleas,  and  the  Judges  of  the 
General  Court  so  far  as  the  same  were  connected  with  the 
jurisdiction  or  duties  of  the  Supreme  Court,  were  vested  in 
and  required  to  be  exercised  by  its  Judges.  Looking,  then, 
for  the  limits  of  the  judicial  and  clerical  powers  and  duties 
conferred  on  the  functionaries  of  the  Supreme  Court,  into 
the  laws  establishing  the  courts  from  which  those  powers  and 
duties  were  derived,  and  it  appears  that  the  Supreme  Court 
was  clothed  with  original  and  appellate  jurisdiction  for  the 
trial  of  civil  and  criminal  causes  only,  and  therefore  intended 
for  purely  judicial  purposes.     Ibid.  303,  305,  312. 

Then  why  claim  for  the  clerks  of  the  Supreme  Court  any 
other  duties  than  those  incident  to,  or  connected  with  its 
jurisdiction  ?  Why  not  fix  the  same  limits  to  the  transfer  of 
clerical,  that  is  by  law  assigned  to  that  of  judicial  functions  ? 
The  Courts  of  Common  Pleas  being  still  left  in  existence, 
why  strip  their  clerks  of  powers  and  privileges  peculiarly  ap- 
propriate to  their  office,  and  confer  them  on  the  clerks  of 
VOL.  vi.  5 
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other  tribunals,  brought  into  existence  for  wholly  different 
purposes,  when  the  legislature  expressly  refuses  to  clothe 
their  judges  with  any  powers  incompatible  with  the  jurisdic- 
tion legitimately  exercised  by  them  ?  A  single  instance  of 
the  operation  of  such  a  construction  will  suffice  to  prove  it 
incorrect.  By  "  An  Act  concerning  Executors  and  Adminis- 
trators" passed  Sept.  17,  1807,  certain  probate  powers  were 
conferred  upon  clerks  of  the  Common  Pleas  Courts  in  vaca- 
tion, subject  to  revision  by  those  courts,  (to  which  it  gave 
plenary  probate  powers,)  in  term  time.  This  power  of  the 
clerks  was  incident  to  the  jurisdiction  of  the  courts,  and  such 
jurisdiction  not  being  connected  with,  or  relating  to  the  trial 
of  causes  civil  or  criminal,  and  therefore  not  passing  to  the 
Supreme  Court,  this  duty,  of  course,  did  not  pass  to  the 
clerks  of  that  Court.  If  it  were  otherwise,  then  by  separa- 
ting the  jurisdiction  from  its  incident,  it  would  follow,  that 
the  courts  of  Common  Pleas  would  possess  the  power  of  re- 
vising clerical  duties,  which  their  clerks  could  not  perform ; 
while,  on  the  other  hand,  clerks  of  the  Supreme  Court  might 
perform  certain  duties,  which  that  Court  could  not  revise, 
those  duties  being  in  either  case,  to  some  extent,  inoperative 
without  judicial  sanction.  Then  this  duty,  although  not  re- 
lating to  county  business,  did  not  devolve  upon  the  clerks  of 
the  Supreme  Court  for  the  reason  that  it  did  relate  to  busi- 
ness, of  which  that  Court  had  no  jurisdiction. 

But  there  are  other  laws  in  pari  materia,  necessary  to  be 
considered  in  the  investigation  of  this  subject.  The  act  of 
immolation*  of  the  Common  Pleas  was  not  consummated  by 
the  law  creating  the  Supreme  Court.  Those  tribunals,  shorn 
of  all  their  more  general  powers  and  jurisdiction  as  courts, 
still  survived  for  purposes  incompatible  with  the  nature  and 
duties  of  the  Supreme*  Court,  until  by  the  "  Act  concerning 
County  Courts"  passed  Dec.  19,  1814,  they  were  deprived  of 
their  last  vestige  of  vitality.  By  that  law  Courts  of  Com- 
mon Pleas  were  made  to  pass  quietly  out  of  existence,  and  a 
new  creature,  styled  County  Courts,  to  supply  their  place, 
while,  by  a  sort  of  legislative  metempsychosis,  the  soul  of  the 
former  was  caused  to  enter  into,  and  animate  the  body  of  the 
latter. 
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By  a  comparison  of  the  provisions  of  the  law  establishing 
County  Courts,  with  the  enactments  in  relation  to  the  Courts 
of  Common  Pleas,  it  will  be  seen,  that  the  organization, 
powers,  duties  and  jurisdiction  of  these  two  courts  were 
identical,  and  therefore,  that  the  legislature,  instead  of  crea- 
ting a  new  tribunal,  may  be  said  to  have  only  intended,  in  the 
exercise  of  their  undoubted  prerogative,  to  change  the  name 
of  an  old  one.  But  be  this  as  it  may,  the  propriety  of  in- 
denturing and  registering  negroes  and  mulattoes  before  clerks 
of  the  County  Courts,  as  originally  required  to  be  done  before 
clerks  of  the  Courts  of  Common  Pleas  is,  under  this  law,  un- 
doubted. If  the  powers  and  duties  of  the  clerks  of  the  Courts 
of  Common  Pleas,  in  reference  to  such  proceedings,  had  not 
been  transferred  from  them  to  the  clerks  of  the  Supreme 
Court,  by  the  law  establishing  the  latter  court,  then  this  law 
continued  those  powers  and  duties  with  the  clerks  of  the 
County  Courts  ;  while,  on  the  other  hand,  if  those  powers  and 
duties  had  been  thus  taken  away  from  the  clerks  of  the  Com- 
mon Pleas,  they  were  hereby  restored  to  their  successors,  the 
clerks  of  the  County  Courts. 

A  careful  examination  of  several  of  the  provisions  of  the 
law  concerning  County  Courts,  will  prove  the  foregoing  posi- 
tions to  be  correct.  The  first  section,  after  providing  for 
the  establishment  of  County  Courts,  enacts  that  "  the  said 
courts  shall  have,  possess  and  exercise  all  and  every  of  the 
powers,  privileges  and  jurisdiction  (as  near  as  may  be,)  and 
perform  the  same  duties,  that  the  Courts  of  Common  Pleas 
of  the  respective  counties  might  lawfully  have  performed  on 
the  first  day  of  November  last,  except  so  far  as  relates  to  the 
trial  of  causes  civil  and  criminal,  over  which  the  County 
Courts  shall  have  no  jurisdiction,  for  the  trial  thereof."  Thus, 
then,  it  is  apparent,  that  if  the  Act  ot  Dec.  13,  1814,  had 
stripped  the  Courts  of  Common  Pleas  of  any  other  attributes 
than  those  pertaining  exclusively  to  judicial  proceedings,  this 
law  expressly  restores  to  the  legal  successors  of  those  Courts, 
all  such  attributes,  thereby  leaving  to  the  Supreme  Court  no 
jurisdiction  derived  from  that  source,  except  in  relation  to 
the  trial  of  causes  civil  and  criminal.     Ibid.  345,  346. 
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F>ut  again,  by  the  fourth  section  it  is  enacted,  that  "  the 
clerk  of  said  Court  shall  be  appointed  in  the  same  manner, 
in  all  respects  as  the  clerks  of  the  Courts  of  Common  Pleas 
were  appointed,  and  they  shall  have  the  same  power  in  court, 
and  in  the  vacation  thereof,  and  perform  the  same  duties,  that 
the  clerks  of  the  Courts  of  Common  Pleas  could  or  might 
have  done,  and  the  clerks  shall  have  the  same  fees  that  are 
allowed  by  law.  Ibid.,  347,  348.  Is  not  this  language  suffi- 
ciently explicit  for  the  purpose  of  continuing  to  clerks  of 
County  Courts,  all  of  the  powers  and  duties  of  clerks  of  Com- 
mon Pleas  touching  the  matter  of  indenturing  or  registering 
negroes,  &c,  if  not  previously  divested  by  law,  or  if  divested, 
of  restoring  them?  I  think  so,  most  certainty.  The  clerk 
of  the  Common  Pleas  could  or  might  have  exercised  this  pow- 
er and  performed  this  duty  either  in  court  time  or  vacation, 
and  they  consequently  come  within  the  class  of  duties  and 
powers,  conferred  by  this  section  on  clerks  of  County  Courts. 
But  if  this  delegation  of  powers  is  to  be  measured,  with  refer- 
ence to  the  rights  of  clerks  of  the  Common  Pleas  to  the  ex- 
ercise of  powers  and  performance  of  duties,  not  at  any  and 
all  times  during  their  official  existence,  but  at  some  particular 
period  of  time,  then  this  section  is  to  be  construed  in  con- 
nection with  the  first  section,  and  it  follows,  that  as  this  pow- 
er and  duty  do  not  relate  to  the  "  trial  by  the  Common  Pleas 
of  causes  civil  and  criminal,"  the  clerk  of  the  Common  Pleas 
could  have  exercised  and  performed  them  on  the  first  day  of 
November,  1814,  and  therefore  clerks  of  the  County  Courts 
could  properly  do  so,  under  this  law.  Then,  in  any  aspect 
in  which  the' provisions  of  this  law  can  be  viewed,  authority 
for  the  performance  by  clerks  of  the  County  Courts,  of  the 
duty  claimed  for  them,  may  be  legitimately  deduced  under 
this  law.     Ibid.  347,  348. 

But,  in  addition  to  this  law,  there  was  another  Act  supple- 
mental to  it,  and  intended  to  relieve  it  from  its  supposed  ob- 
security,  passed  Dec.  24,  1814,  to  which  reference  here  is 
barely  necessary,  as  it  did  not  accomplish  its  intended  office 
of  explanation.  It  simply  requires,  so  far  as  it  relates  to 
clerks  of  County  Courts,  that  those  clerks  shall  perform  all 
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the  duties,  before  its  passage,  vested  in,  or  required  of  the 
clerks  of  the  Court  of  Common  Pleas,  so  far  as  the  same  du- 
ties related  to  the  powers  and  jurisdiction  of  the  County 
Court,  and  "all  other  duties  that  had  not  been  transferred 
either  expressly,  or  by  necessary  implication  to  the  clerks  of 
the  Supreme  Court,"  but  no  others.  I  think  I  have  shown, 
that  the  duty  under  consideration  had  not  "been  transferred 
either  expressly,  or  by  necesssary  implication  to  the  clerks  of 
the  Supreme  Court,"  and,  therefore,  that  it  is  recognized  by 
this  law,  as  belonging  to  clerks  of  the  County  Courts,  as,  had 
this  law  not  been  enacted,  it  would  have  been. 

However,  satisfactory  as  the  foregoing  conclusions  would 
seem  to  be,  they  cannot  be  said  to  be  removed  entirely  beyond 
the  pale  of  doubt,  so  far  as  they  go  to  show  the  powers  and 
duties  claimed  for  clerks  of  the  County  Courts  to  belong  to 
them  exclusively.  The  law  last  referred  to,  as  is  shown  by 
its  preamble,  was  the  offspring  of  doubts  on  this  subject,  even 
then,  cotemperaneousfy  with  the  creation  of  the  several  courts 
and  functionaries,  whose  powers  and  duties  are  under  con- 
sideration, existing.  The  necessary  consequence  of  the  ex- 
istence of  these  doubts  was,  that  in  some  cases  the  clerks  of 
the  Common  Pleas  transferred  their  books  of  indentures  and 
registries  of  servants  to  the  clerks  of  the  Supreme  Court  in 
their  respective  counties,  and  in  others  to  the  clerks  of  the 
County  Courts,  according  to  the  construction  put  upon  the 
several  laws  that  have  been  examined.  Therefore,  while  we 
hold  that  negroes  and  mulattoes  might  have  been  legally  in- 
dentured or  registered  before  clerks  of  the  County  Courts, 
after  the  establishment  of  those  courts,  we  are  not  prepared 
to  deny  the  right  of  clerks  of  the  Supreme  Court  to  the  cus- 
tody of  the  books  containing  such  indentures  and  registries, 
placed  in  their  hands  by  the  clerks  of  the  Common  Pleas  of 
their  respective  counties,  particularly  if  such  books  con- 
tained, also,  as  in  some  cases  they  probably  did,  the  records 
of  the  judicial  proceedings  of  the  Common  Pleas  in  trials  of 
civil  and  criminal  causes,  and  were,  therefore,  imperatively 
required  to  be  surrendered  to  the  clerks  of  the  Supreme 
Court.     In  this  view  of  the  subject,  the  clerks  of  the  County 
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Commissioners'  Court,  having  succeeded  to  the  general  du- 
ties of  the  clerks  of  the  County  Courts,  are  now  the  proper 
keepers  of  the  books  of  the  indenturing  and  registering  of 
servants,  either  before  the  clerks  of  the  Common  Pleas,  or 
County  Courts,  where,  on  the  organization  of  our  State  gov- 
ernment, those  books  were  found  in  the  County  Court  clerks' 
office  of  their  respective  counties  ;  and  consequently  the  cer- 
tificates of  those  clerks  are  evidence  of  the  authenticity  and 
contents  of  such  books. 

The  inquiry  arises  in  disposing  of  the  next  objection  to  be 
considered,  whether  there  is  in  the  record  any  sufficient  evi- 
dence that  the  book,  from  which  the  registry  recited  in  the 
certificate  in  this  case  is  copied,  ever  was  in  the  office  of  the 
clerk  of  the  County  Court  of  Randolph  county  ?  If  so,  the 
certificate  of  that  clerk  was  admissible  to  prove  its  contents. 
In  the  examination  of  this  question  reference  should  be  had 
as  well  to  the  history  of  the  registry  of  negroes  and  mulattoes, 
as  to  the  phraseology  of  the  certificate.  Those  annals  are 
found  in  the  legislation  already  so  extensively  examined,  and 
show,  that  although  the  Courts  of  Common  Pleas  had  ceased 
to  exist  in  1817,  yet  their  records  had  not,  but  were  still  ex- 
tant, and  in  other  hands  were  in  actual  use  for  the  purposes 
of  their  original  destination. 

Among  other  books  and  records  of  the  Common  Pleas, 
transferred  on  the  abolition  of  those  courts  to  the  County 
Courts,  were  the  books  kept  by  the  clerks  of  the  former  Courts 
for  the  registry  of  negroes,  &c,  for  the  space  of  seven  years. 
These  books,  originally  denominated  records  of  the  courts 
of  Common  Pleas  as  pertaining  to  the  duties  of  their  clerks, 
did  not  afterwards  lose  that  distinctive  appellation,  when  used 
to  record  registries  by  other  clerks.  Such,  undoubtedly, 
was  the  fact  in  this  case.  The  clerk  of  the  Common  Pleas 
of  Randolph  county  kept  the  registry  of  negroes,  &c,  until  his 
office  was  abolished ;  the  clerk  of  the  County  Court  succeeded 
to  its  custody,  and,  as  authorized  by  law,  entered  the  registry 
of  negroes,  &c,  in  it,  until  he,  in  his  turn,  gave  way  to  the 
clerk  of  the  County  Commissioners'  Court,  and  transferred 
to  his  hands  this  among  the  other  records  of  his  office. 
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The  County  Commissioners'  clerk,  thus  becoming  the  suc- 
cessor of  the  clerk,  not  of  the  Common  Pleas,  but  of  the 
County  Court,  acquired  the  right  by  derivation  from  the 
latter  officer,  to  prove  whatever  he  could  have  done  touching 
this  record,  but  nothing  more.  He  might,  therefore,  properly 
authenticate  it  as  a  record  of  the  County  Court  eo  nomine,  or 
of  the  Common  Pleas  as  having  been  transferred  from  that 
court  to  the  County  Court,  and  from  it  into  his  office.  Does 
not  the  certificate  under  consideration  thus  establish  the 
book,  from  which  the  registry  set  out  in  it  is  copied,  as  that 
record  ?  Purporting,  as  it  does,  to  be  a  record  of  the  Com- 
mon Pleas,  and  having  been  proved  by  the  certificate,  to  have 
been  transferred  to  the  office  of  the  clerk  of  the  County  Com- 
missioners' Court,  it  does  not  require  the  aid  of  very  violent 
presumption,  to  trace  it  back  to  its  origin  in  the  office  of  the 
clerk  of  the  Common  Pleas,  and  thus  to  identify  it  as  the  book 
in  which  the  registries  of  negroes,  &c.  were  entered  by  the 
clerk,  as  well  of  the  Common  Pleas  as  of  the  County  Court. 
The  certificate  is,  therefore,  sufficient  in  my  estimation  to 
prove  the  registry  of  the  servant  Sukey,  as  having  been  en- 
tered by  the  clerk  of  the  County  Court.  Either  the  book 
copied  from,  or  the  particular  entry  copied,  may  be  consid- 
ered as  existing  among  the  records  of  the  Common  Pleas, 
the  former  as  being  a  record  of,  or  pertaining  to  that  Court ; 
the  latter  as  being  entered  among  the  records  of  the  registry 
of  negroes,  &c.  made  by  the  clerk  of  the  Common  Pleas, 
although  not  a  record  of  that  Court  itself. 

The  only  objection  to  the  certificate  remaining  to  be  con- 
sidered, has  already  been  disposed  of  by  this  Court  in  the 
case  of  Phoebe  v.  Jay,  Bre.  207,  so  far  as  it  goes  to  attack 
the  registry  for  not  showing  by  whom  the  person  registered 
was  brought  into  the  Territory,  nor  that  she  was  registered 
within  thirty  days  after  her  arrival.  By  the  authority  of 
that  case,  and  subsequent  adjudications  affirming  it,  it  is  set- 
tled, that  the  facts  necessary  to  warrant  the  registry  need 
not  be  recited  in  the  registry. 

The  remaining  branch  of  that  objection  is  likewise  unavail- 
ing to  defeat  the  registry.     The  law  is  sufficiently  complied 
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with  by  the  registry,  in  describing  Sukey  (the  servant  regis- 
tered,) as  being,  at  the  date  of  the  registry,  about  five  years 
of  age  ;  this  can  only  be  construed  as  indicating  that  as  her 
exact  age,  as  it  was  unquestionably  intended  that  it  should 
do.  This,  then,  constitutes  no  valid  objection  to  the  regis- 
try ;  or  if  it  does  affect  it  at  all,  does  not  render  it  wholly 
void,  and  therefore,  cannot  properly  be  here  inquired  into. 

I  come  now  to  consider  the  question  of  the  legal  admissi- 
bility in  evidence  of  the  depositions  of  Peter  Frans  and  Sally 
Newman,  read  to  the  jury  by  the  appellee,  and  objected  to 
by  the  appellant.  Several  objections  were  made  to  these  de- 
positions in  the  Court  below,  and  are  again  suggested  here, 
but  one  only  seems  to  have  been  relied  upon,  and  the  other, 
therefore,  need  not  be  noticed.  That  objection  is,  that  the 
notice  oi  the  taking  of  these  depositions  was  insufficient,  "  in 
this,  that  it  did  not  state  the  name  of  the  officer  before  whom 
such  deposition  would  be  taken,  nor  the  residence  of  the 
said  witnesses."  The  alleged  defect  in  the  notice  does  not 
exist.  It  does  designate  "  the  clerk  of  the  Circuit  Court  of 
Knox  county,"  as  the  officer  before  whom  the  depositions 
are  to  be  taken,  and  specifies  the  time  and  place  of  taking 
them.  It  does  not,  however,  and  need  not,  state  the  resi- 
dence of  the  witnesses  ;  that  office  was  properly  performed 
by  the  affidavit  filed  by  the  appellee.  R.  L.  226  ;  Gale's 
Stat.  244,  §  2. 

The  next  question  arising  upon  the  records,  and  made  by 
the  assignment  of  errors,  grows  out  of  the  refusal  of  the 
Court  to  give  certain  instructions  to  the  jury,  as  asked  for  by 
the  appellant's  attorney,  and  the  giving  of  certain  other  in- 
structions in  their  stead  ;  and,  the  giving  of  a  certain  instruc- 
tion asked  for  by  the  appellee's  attorney,  First,  as  to  the 
instructions  requested  on  the  part  of  the  appellant.  They 
were  as  follows,  to  wit : 

1.  "  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant  is  guilty,  as  charged  in  said  declaration,  then  the 
plaintiff  can  only  recover  in  this  action  the  value  of  the  ser- 
vices lost,  up  to  the  time  of  the  commencement  of  this  suit, 
and  the  reasonable  expenses  necessarily  incurred  in  getting 
said  servants  back  again. " 
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2.  "That  the  jury  must  believe,  from  the  evidence,  that 
the  said  Sukey  and  her  children  were  bound  to  render  ser- 
vice to  said  Borders  as  his  apprentices  or  servants,  before 
they  can  find  a  verdict  for  the  plaintiff." 

These  instructions  the  Court  refused  to  give,  in  the  terms 
in  which  they  were  asked,  and  instructed  the  jury,  in  lieu  of 
the  first  of  said  instructions,  "that  the  plaintiff,  if  entitled  to 
recover  at  all,  would  be  entitled  to  recover  the  value  of  the 
services  lost,  up  to  the  time  of  the  commencement  of  this 
suit,  the  reasonable  expenses  necessarily  incurred  in  getting 
said  servants  back  again,  and  damages  for  the  loss  of  time, 
trouble  and  injury  sustained,  until  the  commencement  of  this 
suit,  in  consequence  of  the  taking  away  of  the  negroes ;" 
and,  instead  of  the  other,  "that  the  jury  must  believe,  from 
the  evidence,  that  the  said  negroes  were  servants  or  appren- 
tices of  the  said  plaintiff,  before  they  could  find  a  verdict  in 
his  favor." 

In  4  Moore,  12,  it  is  said,  "that  the  measure  of  damages 
in  this  action  is  not  to  be  ascertained  as  the  actual  loss  plain- 
tiff sustained  at  the  time,  but  for  the  injury  done,  by  causing 
the  servant,  &c,  to  leave  plaintiff's  employment."  Tested 
by  this  rule,  the  action  of  the  Court  in  refusing  the  first  of 
these  instructions,  as  asked  for,  and  giving  it  as  modified, 
was  correct.  The  former  would  have  limited  the  appellee's 
right  of  recovery,  for  a  part  only  of  the  injury  sustained  by 
him,  "by  the  causing  of  his  servant,  &c,  to  leave  his  employ- 
ment ;"  the  latter  measured  the  damages  to  be  recovered  by 
the  entire  injury  sustained.  But  this  was  right  on  general 
principles.  The  tort  feasor,  in  an  action  like  this,  is  respon- 
sible for  all  the  consequences  growing  out  of  his  wrongful 
act,  and  the  right  of  the  party  injured  by  him  to  redress,  is 
commensurate  with  his  liability. 

The  testimony  preserved  in  the  record  in  this  case  shows 
that  the  appellee  and  his  son  spent  much  time,  and  incurred 
great  trouble  and  expense,  in  necessarily  making  several  long 
journeys  to  a  distant  part  of  the  country,  to  which  his  servant 
and  apprentices  had  gone,  or  been  taken,  for  the  purpose  of 
recovering  possession  of  them.     Of  course,  in  having  his  ser- 
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vants  thus  enticed  away  from  his  possession,  and  in  being 
himself  forced  to  leave  his  home,  to  the  neglect  of  his  ordi- 
nary avocations,  to  go  in  pursuit  of  them,  he  was  necessarily 
injured  to  an  amount  greater  than  the  pecuniary  expenses 
incurred,  and  the  value  of  their  service  lost  by  him.  Did  not 
these  consequences  grow  out  of  the  wrongful  act  of  the  ap- 
pellant, if  guilty  ?  Most  assuredly  they  did.  Then,  why  not 
allow  the  appellee  to  recover  therefor  ?  The  instruction  asked 
for  admits  his  right  to  recover  for  the  expenses  incurred  by 
him,  while  in  pursuit  of  the  servant,  &c,  enticed  away  ;  why 
not  allow  him  for  the  value  of  his  time,  when  thus  employed, 
also  ?     The  distinction  is  not  apparent. 

In  reference  to  the  disposition  made  by  the  Court  of  the 
other  instruction  asked  for  by  the  appellant,  we  are  not  pre- 
pared to  say  that  the  Court  erred  in  refusing  to  expound  the 
law  as  he  desired,  and  in  the  language  suggested  by  him  for 
that  purpose.  Indeed,  it  would  be  difficult  to  point  out  any 
material  difference,  between  the  instruction  asked  for  and 
refused,  and  that  given.  The  one  placed  the  appellee's 
right  of  recovery  upon  proof  "that  Sukey  and  her  children 
were  bound  to  render  service  to"  him  "as  his  servants  and 
apprentices ;"  the  other  "that  the  said  negroes  were  his  ser. 
vants  and  apprentices."  If  they  were  his  servants  and  ap- 
prentices, they  were  bound  to  serve  him  as  such  ;  otherwise, 
not.  Then,  is  it  not  apparent,  that  if  the  instruction,  as  asked 
for,  gave  a  correct  exposition  of  the  law,  as  to  the  proof  ne- 
cessary to  warrant  a  recovery,  that  given  did  also,  and  in  such 
terms,  as  clearly  to  enable  the  jury  to  understand  their  duty  ? 
It  is  probable  that  the  Circuit  Court  feared,  that  the  instruc- 
tion, if  given  as  asked  for,  might  mislead  the  jury,  and  there- 
fore chose  to  give  it  in  different  words.  This  it  had  an 
undoubted  right  to  do,  without  thereby  in  the  least  degree 
derogating  from  the  appellant's  rights.  A  Court  may  not  in- 
deed refuse  to  give  any  instruction  to  the  jury  compatible 
with  the  law,  and  applicable  to  the  pleadings  and  proof,  when 
called  for  by  either  party  ;  but,  in  giving  such  instruction,  is 
not  imperatively  bound  to  adopt,  as  its  own,  the  language  in 
which  it  may  be  asked.     That  language  may,  and  when,  in  the 
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estimation  of  the  Court,  it  is  calculated  to  mislead  the  jury, 
should  be  so  modified  or  changed  as  to  prevent  such  a  result ; 
but  not  so  as  to  alter  the  proposed  exposition  of  the  law ;  that 
would  be  tantamount  to  a  refusal  to  give  the  instruction  and 
threfore  erroneous. 

The  instruction  asked  for  the  appellee,  and  given  by  the 
Court  as  the  appellant  alleges  erroneously,  was  as  follows, 
to  wit :  "  that  if  the  jury  believed  from  the  evidence  that  the 
plaintiff  lost  the  entire  service  of  the  registered  woman,  in 
consequence  of  the  defendant's  acts,  the  plaintiff  is  entitled  to 
the  value  of  her  term  of  service."  This  instruction  is  said  to 
be  erroneous. 

First.  Because  the  declaration  no  where  claims  for  an  en- 
tire loss  of  the  services  of  the  registered  woman,  and 

Second.  Because  a  portion  of  the  term  of  service  remained 
unexpired  at  the  commencement  of  the  suit. 

The  first  of  these  objections  is  answered  by  reference  to 
the  second  count,  which  states  that  the  said  servant  was 
wholly  lost  to  the  appellee  by  means  of  appellant's  unlawful 
act,  &c. 

To  support  the  second  objection,  the  case  of  Hambleton  v. 
Veere,  3  Saund.  170,  is  mainly  relied  upon.  That,  however,  I 
think,  was  not  an  analogous  case.  There  the  action  was 
brought  for  enticing  away  an  apprentice,  in  whose  services 
alone  the  master  had  property  and  the  declaration  claimed 
damages  for  the  loss  of  services  as  well  as  for  the  time  past,  as 
for  the  residue  of  the  term  remaining  unexpired  at  the  com- 
mencement of  the  suit,  and  it  was  held  that  the  action  could  not 
be  maintained,  and  properly  so  as  the  master  could  not  be  said 
to  have  been  deprived  of  the  benefit  of  services,  which,  at  the 
commencement  of  the  suit,  and  even  at  the  trial,  had  not  be- 
come due.  But  here  the  case  is  very  different.  The  master 
sues  for  enticing  away  his  registered  servant,  recognized  by 
the  laws  of  the  State  as  his  absolute  property,  during  the  entire 
term  of  service,  and  alleges  the  entire  loss  of  such  property 
when  he  sues.  If  such  allegation  is  sustained  by  proof,  is  he 
not  entitled  to  recover  accordingly  ?  Then  suppose  that  al- 
though it  appears  at  the  trial  that  even  then  the  term  remains 
unexpired,  and  yet  that  the  servant  was,  at  the  commencement 
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of  the  suit,  wholly  lost  by  the  master,  as  by  having  been  be- 
fore that  time,  removed  to  some  foreign  country,  where  legal 
process  would  be  entirely  unavailing  to  recover  possession  of 
her,  would  not  the  allegation  of  entire  loss  be  sustained  there- 
by ?  I  think  it  would  thus  be  as  fully  sustained  as  if  the  ser- 
vant had  been  killed,  or  her  term  expired  ;  for  all  purposes  of 
benefit  to  the  master,  she  would  be  considered  as  having 
passed  out  of  existence.  On  such  proof,  the  plaintiff  would 
unquestionably  be  entitled  to  recover  the  full  value  of  the 
term.  Well,  in  this  case  the  testimony  shows  that  the  servant 
in  question  was  enticed  away  from  her  master,  on  the  thirty 
first  day  of  August,  1842,  and  had  never  afterwards  been  in 
his  possession — that  she  was  registered  on  the  tenth  day  of 
January,  181 Y,  being  then  five  years  of  age,  to  serve  until  she 
became  thirty  two  years  old.  and  that  consequently  her  term 
expired  on  the  tenth  day  of  January,  1844,  after  the  com- 
mencement of  the  suit,  which  was  on  the  eighth  day  of  Feb- 
ruary, 1843,  butbefore  the  trial,  in  April,  1844.  This  testimony 
taken  in  connection  with  the  fact  also  in  proof,  that  the  appel- 
lee made  constant  but  unavailing  efforts  to  regain  possession 
of  her,  after  her  elopement,  fully  sustained  his  claim  to  the 
value  of  her  entire  service,  and  warranted  the  instruction 
given  by  the  Court.  It  is  also  sustained  by  the  positive  au- 
thority of  Dubois  v.  Allen,  referred  to  in  Anthon's  Nisi  Prius, 
83.  It  is  there  said  "that  in  actions  for  enticing  away  plain- 
tiff's servants  the  general  rule  of  damages  is  the  value  of  the 
service  during  the  time  the  servant  has  been  absent,  &c. 
But  the  jury  may,  in  certain  aggravated  cases,  give  the  whole 
value  of  the  servant  by  way  of  damages." 

The  only  question  remaining  to  be  considered,  is  that  grow- 
ing out  of  the  alleged  error  of  the  Circuit  Court  in  refusing 
to  allow  the  appellant's  motion  for  a  new  trial.  The  grounds 
assigned  in  support  of  that  motion  were  the  following,  to  wit : 

"First.     Because  said  verdict  is  contrary  to  law ; 

Second.     Because  said  verdict  is  contrary  to  evidence ; 

Third.  Because  improper  evidence  was  permitted  to  go 
to  the  jury ;  and 

Fourth.    Because  the  Court  misdirected  the  jury." 

The  last  two  of  these  grounds  have  already  been  fully  dis- 
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cussed,  and  found  to  be  untenable.  For  the  disposition  of 
the  others,  it  will  be  sufficient,  without  incumbering  this 
Opinion  with  the  testimony  found  in  the  bill  of  exceptions,  to 
say  that  it  was  proved  on  the  trial,  by  the  confessions  of  the 
appellant  and  other  testimony,  makiug  out  an  irrefragable 
chain  of  positive  and  circumstantial  proof,  that  he  was  know- 
ingly and  willfully  guilty  of  the  wrongful  acts  charged  upon 
him  by  the  appellee  in  his  declaration ;  and,  consequently, 
the  verdict  was  neither  against  the  law  nor  the  evidence. 
The  Court  properly  refused  to  grant  a  new  trial. 
The  judgment  is  affirmed  with  costs. 

Lockwood,  J.  dissenting  :  I  do  not  concur  in  the  Opinion 
just  delivered.  I  think  that  the  registry  of  a  servant  before 
the  clerk  of  the  Court  of  Common  Pleas,  after  the  Court  of 
Common  Pleas  had  been  abolished,  was  void.  I  am  also  of 
opinion  that  the  registry  is  void,  because  of  the  uncertainty 
as  to  the  age  of  the  servant  attempted  to  be  registered. 

Judgment  affirmed. 
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John  K.    Lowry,   plaintiff   in  error,  v.  Christopher  Orr 
et  al..  defendants  in  error. 


Error  to  Peoria. 


The  rule  of  law  is  well  established,  that,  in  cases  where  the  verdict  of  the 
jury  has  been  given  contrary  to  the  evidence,  or  where  there  is  no  evi- 
dence at  all  to  support  the  verdict,  the  Court  will  interfere  and  relieve 
the  party  prejudiced  by  such  finding,  by  the  granting  of  a  new  trial. 

"Where  there  is  a  contrariety  of  evidence  on  both  sides,  and  the  facts  and 
circumstances,  by  a  fair  and  reasonable  intendment,  will  warrant  the 
inferences  of  the  jury,  the  Court  will  reluctantly,  if  ever,  disturb  their 
verdict,  notwithstanding  it  may  appear  to  be  against  the  strength  and 
weight  of  the  testimony. 

Where  the  verdict  depends  upon  the  credibility  of  the  witnesses,  it  is  the 
peculiar  province  of  the  jury  to  judge  of  that  credibility ;  and  to  attach 
such  weight  to  the  testimony  of  each,  as  may  seem  to  be  proper,  after  a 
due  consideration  of  all  the  circumstances,  arising  in  the  particular  case, 
such  as  the  relationship  of  the  witness  to  one  or  both  of  the  parties  in 
controversy,  his  supposed  interest  in  the  event  of  the  suit,  his  means  of 
knowledge  in  respect  to  the  matters  in  dispute,  his  appearance  upon  the 
stand,  his  manner  of  testifying,  his  general  character  for  veracity,  and 
the  like,  and  to  find  their  verdict  accordingly,  (a) 

A  deed  made  to  defraud  creditors  will  be  binding  inter  partes,  though  liable 
to  be  avoided  so  far  as  it  might  be  intended  to  defeat  the  just  demands 
of  others.  Fraud  vitiates  all  acts,  and  is  as  well  cognizable  in  Courts  of 
Law,  as  in  Courts  of  Equity.  (6) 

Trespass  de  bonis  asportatis,  brought  by  the  plaintiff  in 
error,  against  the  defendants  in  error,  in  the  Peoria  Circuit 
Court,  and  tried  before  the  Hon.  John  D.  Caton  and  a  jury,  at 
the  April  term,  1842.  The  jury  found  a  verdict  for  the  de- 
fendants, whereupon  the  plaintiff  moved  for  a  new  trial,  which 
motion  was  overruled  by  the  Court.  The  plaintiff  brought 
the  case  into  this  Court  by  writ  of  error.  The  pleadings  and 
evidence  in  the  Court  below  are  very  fully  set  out  in  the 
Opinion  of  this  Court. 

The  case  was  submitted  on  the  written  arguments  of  coun- 
sel, from  which  the  following  abstract  of  points  and  authori- 
ties is  made  by  the  Eeporter. 

(a)  Dufield  v.  Cross,  13  111.  R.  699  and  notes ;  Gillett  v.  Sweatt,  Post  475. 

(b)  Chouteau  v.  Jones,  11  111.  R.  319.    Edmunds  v.  Hildreth,  16  111.  R.  214. 


DECEMBER  TERM  1844.  71 

Lowry  v.  Orr  et  cU. 

JV.  H.  Purple,  for  the  plaintiff  in  error : 

There  is  no  evidence  to  prove  the  property  to  have  be- 
longed to  Samuel  Lowry.  All  the  evidence  upon  this  sub- 
ject is  contained  in  the  testimony  of  Wren,  Yoris,  Bryant 
and  Bryson,  and  does  not  sustain  the  defendants'  plea.  The 
other  evidence  is  consistent  with  the  plaintiff's  right  to  re- 
cover, and,  taken  alone,  would  be  wholly  insufficient  to  sus- 
tain the  plea. 

The  weight  of  evidence  is  clearly  in  favor  of  the  plaintiff. 

There  is  no  contrariety  of  evidence  in  the  cause,  but  it  is 
all  consistent  and  tends  to  prove  the  same  state  of  facts. 

Admitting  the  goods  to  have  been  purchased  by  John  K. 
Lowry,  with  the  money  or  property  of  his  father,  Samuel 
Lowry,  still  he  would  be  only  the  trustee  of  his  father,  and 
the  goods  could  not  be  reached  by  execution. 

The  law  is  undersood  to  be,  "  that  a  new  trial  will  be 
granted  notwithstanding  there  is  evidence  on  both  sides,  if 
the  weight  of  evidence  is  so  clearly  against  the  verdict  that 
there  is  well  founded  reason  to  believe  that  justice  has  not 
been  done."  Jackson  v.  Steinburg,  1  Caines,  162.  In  this 
case  the  Court  say,  "  the  testimony  is  very  contradictory, 
yet  none  of  the  witnesses  appear  to  have  been  impeached." 
See,  also,  Mumford  v.  Smith,  1  Caines,  520 ;  Mann  v.  Par- 
ker, 1  Cowen, '  244 ;  Hammond  v.  Wadhams,  5  Mass.  353 ; 
Wait  v.  M'Neil,  7  do.  261. 

In  the  following  cases,  the  Court  refused  new  trials  on  the 
ground  that  the  evidence  was  contradictory.  De  Tonclear 
v.  Shotterkirk,  3  Johns.  170  ;  Douglass  v.  Toucey,  2  Wend. 
353  ;  Smith  v.  Hicks,  5  do.  48  ;  Jackson  v.  Loomis,  12  do.  27 ; 
Winchell  v.  Latham,  6  Cowen,  682. 

E.  N.  Powell  &  W.  F.  Bryan,  for  the  defendants  in  error  : 
Courts  will  reluctantly  interfere  to  set  aside  a  verdict  and 
grant  a  new  trial,  where  the  proceedings  have  been  regu- 
lar, and  no  misconduct  has  happened  in  the  jurors,  merely 
because  the  jury  may  have  judged  mistakenly  with  regard  to 
the  weight  of  the  testimony.  Wickersham  v.  The  People,  1 
Scam.  128. 
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Nor  will  a  Court  grant  a  new  trial  when  substantial  justice 
has  been  done,  though  the  law  arising  on  the  evidence  would 
have  justified  a  different  result.  Smith  v.  Shultz,  1  Scam. 
490.  ' 

It  is  well  settled,  that  in  trials  by  jury  the  weight  of  testi- 
mony is  a  question  to  be  decided  by  the  jury  exclusively,  and 
their  decision  cannot  be  assigned  for  error.  Johnson  v.  Moul- 
ton,  1  Scam.  532.  And  in  order  to  warrant  a  new  trial,  it 
must  be  flagrant,  to  justify  a  Court  in  disturbing  the  ver- 
dict.    Ibid. 

After  a  trial  on  the  merits,  the  reason  for  disturbing  a  judg- 
ment rendered  on  finding,  after  all  the  testimony  has  been 
heard,  must  be  strong  and  urgent  to  warrant  a  new  trial. 
Eldredge  v.  Huntington,  2  Scam.  538 ;  Webster  v.  Vickers, 
lb.  296;  Harmon  v.  Thornton,  lb.  354. 

Where  the  evidence  is  contradictory,  making  it  the  duty  of 
the  jury  to  decide  upon  the  credibility  of  the  witnesses,  the 
Court  will  not  set  aside  the  verdict  as  against  the  weight  of 
evidence,  although  it  seems  to  preponderate  against  the  find- 
ing of  the  jury.  Douglass  v.  Toucey,  2  Wend.  352 ;  Swain  v. 
Hall,  2  Wills,  45,  Leigh  v.  Hodges,  3  Scam.  18. 

There  must  be  a  plain  mistake  of  law,  or  fact,  to  justify  the 
interposition  of  the  Court  by  granting  a  new  trial.  It  is  not 
sufficient  ground  for  a  new  trial,  that  the  evidence  does  not 
strike  the  Court  in  the  same  point  that  it  appears  to  the  jury. 
Griffith  v.  Willing,  3,  Biun.  317. 

Though  the  Judge  who  tried  the  cause,  inclined  that  the 
weight  of  evidence  was  with  the  plaintiff,  yet  it  is  no  ground 
for  awarding  a  new  trial,  that  the  jury  have  differed  from  him 
in  opinion.  Campbell  v.  Sproat,  1  Yeates,  327  ;  Mclntire  v. 
Cunningham,  lb.  363. 

It  must  be  a  very  stong  case,  indeed,  that  would  warrant 
the  Court  to  grant  a  new  trial,  when  the  Judge,  who  tried  the 
cause,  is  not  dissatisfied  with  the  verdict.  Cain  v.  Henderson, 
2  Binn.  108. 

The  authorities  cited  by  the  plaintiff  do  not  at  all  militate 
against  the  case  here  referred  to.  The  cases  in  5  Mass.  353, 
and  7  Mass.  261,  so  far  from  being  in  favor  of  the  plaintiff, 
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we  conceive  to  be  directly  against  him,  and  do  not  at  all  con- 
travene the  principles  of  law  as  repeatedly  decided  by  this 
Court.  The  principle  clearly  established  in  these  cases  is, 
that  where  there  is  a  contrariety  of  evidence,  and  the  credi- 
bility of  the  witnesses  is  left  to  the  jury,  their  decision  will 
not  be  set  aside. 

The  case  in  2  Wend.  352,  356,  sustains  the  defendants. 
The  Court  there  say :  "There  was  contradictory  evidence  as  to 
the  words  spoken.  This  devolved  upon  the  jury  the  duty  of 
reconciling  the  conflicting  testimony,  and,  in  case  that  could 
not  be  done,  of  deciding  upon  the  credibility  of  the  witnesses. 
Their  decision  was  upon  a  matter  peculiarly  within  their  pro- 
vince, and  the  Court  ought  not  to  review  and  reverse  it." 

The  rule  of  law,  in  granting  new  trials  in  cases  upon  the 
verdict  of  the  jury,  is  not  based  upon  the  ground  that  the 
evidence  seems  to  preponderate  in  favor  of  the  party  apply- 
ing for  a  new  trial ;  but  it  must  be  decidedly  so,  and  it  is  only 
in  cases  where  the  verdict  has  been  given  manifestly  con- 
trary to  evidence,  or  where  no  evidence  at  all  has  been  given 
to  support  the  verdict,  that  a  Court  will  grant  a  new  trial. 
Swain  v.  Hall,  2  "Wills,  45. 

The  only  questions  to  be  settled  in  this  case  are,  "Has 
there  been  a  contrariety  of  testimony,  and  was  the  credibility 
of  the  witnesses,  and  the  probability  of  their  statements  left 
to  the  jury  ?" 

O.  Peters,  on  the  same  side : 

From  the  authorities  above  referred  to,  this  rule  may  be 
deduced,  as  governing  Courts  in  granting  or  refusing  a  new 
trial,  to  wit :  Where  there  is  evidence  on  both  sides  fairly 
tending,  or  conducing  to  prove  or  disprove  the  point  in  issue, 
the  jury  are  to  weigh  the  evidence,  and  the  Court  will  abide  by, 
and  sustain  the  verdict  of  the  jury,  whichever  way  it  may  be. 

Adopting  this  rule  as  the  correct  one,  the  only  question  in 
this  case  would  seem  to  be,  whether  there  was  evidence  tend- 
ing to  prove,  or  fairly  conducing  to  prove,  that  the  property 
in  controversy  was  not  the  property  of  the  plaintiff,  John  K. 
Lowry,  or  that  it  was  the  property  of  Samuel  Lowry.     The 
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question  was  one  of  fraud  and  the  jury  have  passed  upon  it ; 
for  slight  reasons  the  Court  will  not  disturb  the  verdict. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  of  trespass  de  bonis  aspor- 
tatis,  commenced  by  the  plaintiff  in  error,  John  K.  Lowry, 
against  Christopher  Orr,  sheriff  of  Peoria  county,  Isaac  Un- 
derbill, Phineas  S.  Mulford,  Isaac  D.  McComsey,  John 
Armstrong,  and  James  C.  Armstrong,  the  defendants  in  error, 
at  the  April  term  of  the  Peoria  Circuit  Court,  1841,  for  tak- 
ing and  carrying  away  certain  goods,  wares  and  merchandize, 
chattels  and  effects,  alleged  to  be  the  property  of  the  plain- 
tiff, and  converting  and  disposing  of  them  to  their  own  use. 
The  declaration  is  in  the  usual  form,  contains  but  one  count, 
and  concludes  with  an  ad  damnum  of  four  thousand  dollars. 

To  this  declaration  the  defendants,  Orr,  Underbill,  John 
Armstrong,  James  C.  Armstrong  and  Mulford,  on  the  18th  day 
of  April,  1842,  filed  a  special  plea  of  justification,  in  sub- 
stance, as  follows :  that  the  goods,  wares,  merchandize,  chat- 
tels and  effects  mentioned  in  the  plaintiff's  declaration,  were 
the  property  of  Samuel  Lowry,  and  not  the  property  of  the 
plaintiff;  that  on  the  30th  day  of  July,  1839,  Phineas  S.  Mul- 
ford and  Isaac  D.  McComsey  recovered  a  judgment  against 
Townsend  Hills,  John  Armstrong  and  the  said  Samuel  Lowry 
in  the  Peoria  Circuit  Court,  for  the  sum  ot  $1617.35  cents ; 
that  on  the  16th  day  of  March,  1841,  the  said  Mulford  and 
McComsey  sued  out  a  pluries  fieri  facias  execution  on  said 
judgment,  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  said  Hills,  John  Armstrong  and  Samuel  Lowry  ; 
that  said  execution  was  on  the  17th  day  of  March,  1841,  de- 
livered to  the  defendant,  Orr,  as  sheriff  of  Peoria  county  to 
execute  ;  that  the  said  Orr,  as  such  sheriff",  on  the  30th  day  of 
March,  1841,  by  virtue  of  said  execution,  seized,  took  and 
carried  away,  the  goods,  wares,  merchandize,  chattels,  and 
effects,  in  the  plai&tiff's  said  declaration  mentioned,  as  the 
property  of  the  said  Samuel  Lowry,  one  of  the  defendants  in 
the  said  execution  named  ;  and  that  the  said  defendants, 
Underhill,  Mulford,  John  Armstrong,  and  James  C.  Armstrong 
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in  the  taking  and  carrying  away  of  the  property  as  aforesaid, 
acted  as  the  servants,  and  by  the  command  of  the  said  Orr  so 
being  sheriff  as  aforesaid,  &c,  with  the  usual  verification, 
&c.  To  this  plea  there  was  a  replication  of  traverse,  by  the 
said  plaintiff  to  the  country  ;  and  issue  joined  by  the  defend- 
ants.    The  cause  was  then  submitted  for  trial  by  a  jury. 

The  defendants  then  produced  and  gave  in  evidence  the 
judgment  and  execution  referred  to  in  their  said  plea ;  it  ap- 
pearing by  the  indorsements  on  said  execution  that  it  was 
received  by  the  sheriff  on  the  17th  March,  1841,  and  levied 
on  the  property  mentioned  in  the  declaration  on  the  30th 
March,  1841.  They  then  called  Aquilla  Wren  as  a  witness, 
who  testified  that  he  had  known  Samuel  Lowry  for  five  or  six 
years,  and  that  he  had  a  family  and  commenced  merchandi- 
zing in  Peoria  about  the  time  of  his  first  acquaintance  with 
him  ;  that  he,  witness,  purchased  out  Lowry,  Wade  &  Co.  of 
Peoria  and  went  into  partnership  with  the  plaintiff,  John  K. 
Lowry;  that  the  plaintiff,  John  K.  Lowry,  acted  as  clerk;  that 
when  he,  witness,  wished  to  dissolve  the  partnership,  he 
went  to  Samuel  Lowry  and  negotiated  with  him;  that  he  gave 
them  $2600,  and  their  accounts  on  the  books  of  the  firm, 
amounting  to  about  $900,  for  their  proportion  of  the  proceeds 
of  the  firm;  that  he  and  Lowry  bought  out  Lowry,  Wade  & 
Co.  in  March  or  April,  1837;  that  he  dissolved  with  Lowry 
sometime  in  April,  1838,  and  that  he  gave  his  note  for  the 
$2600  to  John  K.  Lowry,  the  plaintiff. 

Francis  Yoris  testified,  that  he  thought  Samuel  Lowry 
seemed  to  attend  to  the  business  of  Lowry  &  Co. 

Thomas  Bryant  testified,  that  he  had  been  frequently  in 
the  store  of  Lowry  &  Co.;  that  Samuel  Lowry  and  John  K. 
Lowry  both  acted  in  the  store;  that  Samuel  Lowry  seemed  to 
be  the  owner  of  the  goods;  and  that  he,  Samuel  Lowry,  built 
a  house  in  the  town  of  Peoria. 

John  G.  Bryson  testified,  that  he  was  a  clerk  in  the  store  of 
Wren  &  Lowry,  and  that  besides  Mr.  Wren,  Samuel  Lowry 
and  his  son,  John  K.  Lowry,  had  something  to  do  with  the 
matter. 

Aquilla  Wren,  on  his  cross  examination,  further  testified, 
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that  the  judgment  on  which  the  execution  read  in  this  suit 
was  issued,  was  obtained  on  a  note,  or  notes,  given  by  Samuel 
Lowry  for  the  purchase  of  a  lot,  or  lots,  in  the  town  of  Peoria. 

The  defendants  then  read  in  evidence  two  notes  signed  by 
Lowry  &  Co.  the  same  being  so  signed  by  Samuel  Lowry,  and 
are  as  follows : 

"St.  Louis,  July  30,  1840. 
f    On  the  first  of  March,  1841,  we  promise  to  pay  to  the  order 
of  H.  1ST.  Davis  &  Co.,  six  hundred  dollars  for  value  received, 
without  defalcation  or  discount,  and  with  interest  from  matu- 
rity at  the  rate  of  ten  per  cent  per  annum. 

(Signed)  Lowry  &  Co." 

"$768.35.  Saint  Louis,  July  29,  1840. 

Ninety  days  after  date,  we  promise  to  pay  to  the  order  of 

H.  H".  Davis  &  Co.  seven  hundred  and  sixty  eight  j^  dollars, 

for  value  received,  without  defalcation  or  discount,  and  with 

interest  from  maturity  at  the  rate  of  ten  per  cent,  per  annum. 

(Signed)  Lowry  &  Co." 

The  defendants  here  rested  their  case. 

The  plaintiff  then  produced  and  read  in  evidence  the  de- 
positions of  Melancthon  J.  Wade,  and  Stephen  J.  Wade, 
which  are  as  follows :  Melancthon  J.  Wade  deposed,  that 
Stephen  J.  Wade,  Townsend  Hills,  Melancthon  J.  Wade,  and 
John  K.  Lowry,  formerly  carried  on  the  business  of  merchan- 
dizing in  the  town  of  Peoria,  under  the  firm  of  Lowry,  Wade 
&  Co.;  that  the  partnership  commenced  about  the  first  of 
May,  1835,  and  continued  upwards  of  a  year ;  that  the  arti- 
cles of  partnership  were  signed  by  Wade,  Hills  &  Co.  and 
John  K.  Lowry,  as  will  appear  by  exhibit  A.  referred  to  in 
deponent's  deposition;  that  deponent  was  one  of  the  members 
of  the  firm;  that  Samuel  Lowry  never  advanced  any  capital 
towards  the  business  of  the  firm  of  Lowry,  Wade  &  Co.  but 
acted  merely  as  their  agent  or  clerk  for  a  stipulated  salary  ; 
that  the  whole  capital  was  furnished  by  Wade,  Hills  &  Co., 
of  Cincinnati,  Ohio,  and  was  to  be  increased  to  whatever  ex- 
tent the  same  could  be  profitably  used  ;  that  the  firm  of  Wade, 
Hills  &  Co.  was  composed  of  Melancthon  J.  Wade,  Stephen 
J.  Wade,  and  Townsend  Hills,  until  June  1836,  when  depo- 
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nent  sold  out  and  withdrew  from  the  firm  ;  deponent  heard 
Townsend  Hills  says,  that  hehad  sold  out  the  interest  of  "Wade 
Hills  &  Co.  in  the  firm  of  Lowry,  Wade  &  Co.  in  Peoria  to 
Aquilla  Wren  and  John  K.  Lowry,  but  does  not  know  to  whom 
they  gave  their  notes  for  the  same,  and  does  not  know  in  what 
capacity  Samuel  Lowry  acted  for  the  firm  of  Wren  &  Lowry  ; 
that  deponent  has  executed  a  release  to  John  K.  Lowry,  and 
has  no  interest  in  the  event  of  this  suit. 

Upon  a  cross  examination,  by  the  defendants,  the  deponent 
further  testified  that  he  knew  nothing  of  the  age  of  John  K. 
Lowry,  or  of  his  residence  with  his  father,  Samuel  Lowry, 
and  nothing  concerning  Samuel  Lowry's  indebtedness  or  in- 
solvency ;  supposed  John  K.  Lowry  to  be  the  real  partner, 
and  knows  nothing  of  any  understanding  in  relation  to  any  in- 
terest in  the  firm  between  Samuel  Lowry  and  John  K.  Lowry 
if  any  such  existed.  That  Townsend  Hills  was  a  member  of 
the  firm  of  Lowry,  Wade  &  Co.  until  deponent  withdrew  in 
1836  ;  that  Hills  might  have  been  in  Peoria  while  he  was  a 
member  of  the  firm,  but  does  not  know  that  such  was  the  fact ; 
deponent  was  never  in  Peoria,  and  supposes  Hills  would  know 
at  least  as  much  as  himself  about  the  business  of  the  firm  ; 
knows  of  no  understanding  with  Samuel  Lowry,  either  by  the 
firm  of  Lowry,  Wade  &  Co.  or  John  K.  Lowry,  otherwise 
than  is  expressed  in  the  articles  of  partnership.  None  of  the 
capital  was  furnished  by  John  K.  Lowry  ;  deponent  knew  but 
little  of  the  affairs  of  the  firm  of  Lowry,  Wade  &  Co.  or  how 
they  were  conducted  at  Peoria,  never  having  been  there  du- 
ring the  existence  of  the  firm.  Cannot  say  what  control  or 
management  Samuel  Lowry  had,  or  exercised,  in  either  of  the 
firms  of  Lowry,  Wade  &  Co.  or  Wren  &  Lowry,  at  Peoria, 
otherwise  than  as  agent  under  the  articles  of  partnership ; 
except  that  deponent  saw  a  writing  after  he  had  withdrawn 
from  the  firm,  authorizing  Samuel  Lowry  to  continue  to  act 
for  the  firm  of  Lowry,  Wade  &  Co.,  which  is  referred  to, 
and  set  forth  as  exhibit  B.  in  deponent's  deposition. 

Stephen  J.  Wade  deposed,  that  he  knew  the  firm  in  Peoria, 
composed  of  John  K.  Lowry,  Melancthon  J.  Wade,  Stephen 
J.   Wade  and  Townsend  Hills;  it  commenced  business  in 
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May,  1835,  and  continued  until  the  spring  of  1837  ;  that  Me- 
lancthon  J.  "Wade  sold  his  interest  in  said  firm  to  deponent, 
in  June,  1836;  thathe  was  acquainted  with  Samuel  Lowry,  of 
Peoria  ;  that  he,  Samuel  Lowry,  acted  as  agent  and  clerk  for 
the  firm  of  Lowry,  Wade  &  Co.,  but  had  no  interest  in  it  as 
a  partner ;  the  capital  was  furnished  by  Wade,  Hills  &  Co., 
of  Cincinnati ;  that  the  firm  of  Wade,  Hills  &  Co.  was  com- 
posed of  Melancthon  J.  Wade,  Stephen  J.  Wade,  and  Town- 
send  Hills  ;  that  Melancthon  J.  Wade  sold  his  interest  in  said 
firms  to  deponent,  in  June,  1830  ;  and  that  in  January,  1837, 
deponent  also  purchased  out  the  interest  of  Townsend  Hills, 
when  the  concern  of  Wade,  Hills  &  Co.  was  closed  ;  that 
Townsend  Hills  sold  the  interest  of  deponent  as  his  attorney, 
in  the  firm  of  Lowry,  Wade  &  Co.  toAquilla  Wren  and  John 
K.  Lowry,  who  gave  their  notes  for  the  same  ;  the  notes  were 
dated  April  8,  1837.  That  Samuel  Lowry  did  not,  to  his 
knowledge,  act  as  a  partner,  either  in  the  firm  of  Lowry, 
Wade  &  Co.  or  Wren  &  Lowry ;  that  he  acted  as  agent  or 
clerk  for  Lowry,  Wade  &  Co.,  and  received  a  stipulated  sal- 
ary ;  but  deponent  does  not  know  whether  he  acted  as  clerk 
for  Wren  &  Lowry  or  not.  That  deponent  has  executed  a 
release  to  John  K.  Lowry,  and  has  no  interest  in  the  event 
of  this  suit. 

On  being  cross  examined  by  the  defendants,  the  deponent 
further  testified,  that  he  thought  John  K.  Lowry  was  under 
the  age  of  twenty  one  years  during  the  whole  continuance 
of  the  firm  of  Lowry,  Wade  &  Co. ;  presumes  he  resided  with 
his  father,  Samuel  Lowry,  but  cannot  say.  Believes  Samuel 
Lowry  was  indebted  and  insolvent  during  the  existence  of 
said  firm  ;  considered  John  K.  Lowry,  the  real  as  well  as  os- 
tensible partner  in  said  firm ;  and  thinks  the  name  of  John  K. 
Lowry  was  not  used  as  a  cover  for  Samuel  Lowry;  says  that 
Townsend  Hills  was  at  Peoria  in  the  spring  of  1837,  closing 
up  the  business  of  said  concern  ;  believes  he  was  there  once 
before  ;  thinks  his  opportunities  for  knowing  the  operations 
of  the  firm  were  as  good,  but  not  better  than  those  of  depo- 
nent ;  that  John  K.  Lowry  furnished  no  part  of  the  capital, 
and  was  not  the  owner  of  any  property,  to  the  knowledge  of 
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deponent.  Deponent  was  not  present  at  the  sale  of  the  stock 
by  Lowry,  Wade  &  Co.  to  Wren  &  Lowry  ;  presumes  that 
Wren  and  Samuel  Lowry  made  the  arrangement ;  thinks 
Samuel  Lowry  was  not  the  real  purchaser ;  and  as  to  his  using 
the  name  of  John  K.  Lowry  for  the  purpose  of  protecting  his 
interests  in  the  firm  of  Wren  &  Lowry,  deponent  has  no 
knowledge.  That  deponent  has  no  particular  information  of 
the  management  of  the  business  of  Lowry,  Wade  &  Co.,  or 
Wren  &  Lowry,  by  John  K.  Lowry,  but  supposes  him  to  have 
acted  as  partners  generally  do ;  the  principal  reliance  of  the 
firm  of  Lowry,  Wade  &  Co.,  was  upon  Samuel  Lowry  as 
their  agent. 

By  the  articles  of  partnership  between  Wade,  Hills  &  Co., 
of  Cincinnati,  and  John  K.  Lowry,  referred  to  in  the  deposi- 
tion of  Melancthon  J.  Wacle,  as  exhibit  A.,  and  dated  the  1st 
of  May,  1835,  it  was  agreed,  among  other  things,  that  they 
would  employ  Samuel  Lowry  as  their  agent,  with  authority  to 
use  the  name  of  Lowry,  Wade  &  Co.,  for  the  purpose  of  said 
business,  but  for  no  other  purpose  whatever,  with  a  salary  of 
$350  per  annum  for  his  services,  as  long  as  the  firm  should 
continue.  Besides  this  stipulation  in  the  articles  of  partner- 
ship, Wade,  Hills  &  Co.  and  John  K.  Lowry  also  executed 
to  Samuel  Lowry  a  power  of  attorney,  authorizing  him  to 
attend  generally  to  the  business  of  the  said  firm  ;  to  sign  and 
seal  any  bond,  note,  or  other  obligation  appertaining  to  said 
business ;  to  collect  all  debts  due  to  said  firm,  and  to  pay  all 
debts  due  from  it  to  others  ;  and  generally  to  act  as  agent  in 
buying,  selling,  and  disposing  of  goods,  wares  and  merchan- 
dize, as  merchants.  This  power  of  attorney  was  dated  Au- 
gust 24,  1836,  and  is  referred  to  in  the  deposition  of  Melanc- 
thon J.  Wade,  as  exhibit  B. 

The  plaintiff  also  offered  and  read  in  evidence  to  the  jury, 
the  following  contracts  and  agreements  in  writing,  to  wit : 

1.  The  dissolution  of  partnership  between  Stephen  J. 
Wade  and  John  K.  Lowry,  dated  May  24,  1837. 

2.  The  article  of  partnership  between  Aquilla  Wren  and 
John  K.  Lowry,  dated  April  8,  1837. 

3.  The  power  of  attorney  from  Wren  &  Lowry  to  Samuel 
Lowry,  dated  April  8,  1837. 
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4.  The  power  of  attorney  from  John  K.  Lowry  to  Samuel 
Lowry,  dated  October  18, 1838,  and 

5.  The  dissolution  of  partnership  between  Aquilla  Wren 
and  John  K.  Lowry,  dated  March  26, 1838. 

The  dissolution  of  the  partnership  between  "Wade,  Hills  & 
Co.,  of  Cincinnati,  and  John  K.  Lowry,  was  as  follows  : 

"The  copartnership  heretofore  existing  between  Wade, 
Hills  &  Co.,  of  Cincinnati,  and  John  K.  Lowry,  of  Peoria, 
under  the  firm  of  Lowry,  Wade  &  Co.,  is  this  day  dissolved 
by  mutual  consent.  Samuel  Lowry  is  duly  authorized  to 
settle  the  affairs  of  the  concern,  and  to  use  the  name  of  the 
late  firm  for  that  purpose  ;  and  finally,  to  divide  the  profits 
equally  between  Stephen  J.  Wade  and  John  K.  Lowry,  dated 
May  24,  1837." 

The  powers  of  attorney  above  mentioned  as  having  been 
executed  to  Samuel  Lowry,  by  the  firm  of  Wren  &  Lowry, 
on  the  8th  of  April,  1837,  and  by  John  K,  Lowry,  on  the  18th 
of  October,  1838,  confer  precisely  the  same  authority  on 
Samuel  Lowry,  in  relation  to  their  business  respectively,  as 
the  power  of  attoreny  executed  to  him  by  Lowry,  Wade  & 
Co.,  on  the  24th  of  August,  18g6. 

The  plaintiff  then  read,  in  evidence,  the  deed  of  trust  from 
John  K.  Lowry  to  Andrew  Gray  and  Korman  H.  Purple, 
containing  an  assignment  of  all  his  real  and  personal  estate, 
rights,  credits,  &c,  in  trust,  for  the  benefit  of  his  creditors, 
dated  April  6,  1841. 

The  plaintiff"  then  introduced  Samuel  Lowry  as  a  witness, 
who  testified  that  Christopher  Orr,  one  of  the  defendants, 
took  the  goods  of  John  K.  Lowry,  from  the  store  of  John  K. 
Lowry,  to  the  amount  in  value  of  $1807.35,  to  satisfy  an  ex- 
ecution against  John  Armstrong,  Samuel  Lowry,  the  wit- 
ness, and  Townsend  Hills;  that  no  portion  of  the  said  goods 
belonged  to  him,  the  said  Samuel  Lowry,  and  that  he  had 
not  at  any  time  an  interest  in  said  goods  ;  that  he  was  never 
a  partner  of  John  K.  Lowry,  nor  in  any  way  interested  as  a 
partner  in  any  of  the  firms  of  Lowry,  Wade  &  Co.,  Wren 
&  Lowry,  or  Lowrj^  &  Co. ;  and  that  he  never  acted  in  any 
other  manner  than  as  agent,  and  received  a  compensation  for 
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his  services  as  such  agent.  That  Wade,  Hills  &  Co.  furnish- 
ed all  the  capital  of  the  firm  of  Lowry,  Wade  &  Co.;  that 
upon  the  dissolution  of  said  firm,  Aquilla  Wren  purchased 
their  interest,  and  agreed  to  take  their  place  in  the  firm,  he, 
the  said  Wren,  furnishing  no  money  to  put  into  the  concern. 
That  John  K.  Lowry  furnished  all  the  capital  of  the  firm  of 
Lowry  &  Co. ;  that  John  K.  Lowry  was  indebted  to  various 
individuals  for  the  goods  purchased,  and  that  the  considera- 
tion of  the  Judgment  on  which  said  execution  issued,  and  for 
the  satisfaction  of  which  said  goods  were  taken,  was  not  for 
any  debt  of  the  said  John  K.  Lowry. 

The  said  Samuel  Lowry  further  testified,  on  cross-exami- 
nation, that  he  was  only  a  clerk  in  the  store  of  Lowry,  Wade 
&  Co.,  and  received  a  salary  of  $350  per  annum  ;  that  John 
K.  Lowry,  at  the  time  of  the  formation  of  the  partnership  of 
Lowry,  Wade  &  Co.  was  a  minor  and  continued  under  age 
during  the  continuance  of  the  firm  of  Lowry,  Wade  &  Co., 
Wren  &  Lowry,  and  part  of  the  time  during  the  existence  of 
the  firm  of  Lowry  &  Co. ;  that  he,  Samuel  Lowry,  had  a  wife 
and  six  or  seven  children,  and  that  John  K.  Lowry,  was  his 
son.  That  the  salary  allowed  by  the  firm  of  Lowry,  Wade 
&  Co.,  and  Wren  &  Lowry  was  not  sufficient  to  support  his 
family ;  that  his  expenses  would  amount  to  about  $1000  per 
annum ;  that  when  he  wanted  any  money  for  the  purpose  of 
his  family,  or  other  expenses,  he  took  it,  and  charged  it  to 
himself,  in  his  several  accounts  with  the  firms  of  Lowry, 
Wade  &  Co.,  Wren  &  Lowry,  and  Lowry  &  Co.  respective- 
ly ;  that  he  kept  no  accounts  individually  with  John  K.  Low- 
ry, but  took  what  money  and  goods  he  desired,  and  made 
himself  debtor  on  the  books  of  each  of  the  said  firms,  for  the 
respective  amounts  so  by  him  appropriated  to  his  use.  That 
the  firm  of  Lowry  &  Co.  consisted  of  John  K.  Lowry  alone  ; 
that  the  reason  why  the  name  of  Lowry  &  Co.  was  used,  was 
that  when  John  K.  Lowry  commenced  business,  he  contem- 
plated having  some  person  in  partnership  with  him,  and  had 
his  sign  painted  "Lowry  &  Co."  in  reference  to  that  contin- 
gency. 

VOL.    VI.  8 
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This  was  the  substance  of  all  the  material  testimony  given 
on  the  trial  of  the  cause. 

The  Court,  at  the  request  of  the  plaintiff's  counsel,  then 
instructed  the  jury  as  follows  : 

1.  That  if  the  jury  believed  from  the  evidence,  that  John 
3L  Lowry  was  the  owner  of  the  property  in  question  at  the 
time  the  same  was  taken  by  the  defendants,  they  must  find 
for  the  plaintiff  the  value  of  the  property,  and  such  damages 
as  they  believe  he  has  sustained. 

2.  That  if  they  believe  from  the  evidence,  that  John  K. 
Lowry,  at  the  time  he  was  one  of  the  partners  of  the  firms  of 
Lowry,  Wade  &  Co.,  Wren  &  Lowry,  or  Lowry  &  Co.,  was 
a  minor  under  the  age  of  twenty  one  years,  that  this  fact 
would  not  preclude  him  from  being  the  owner  of  personal 
property  independent  of  his  father  ;  and  that  if  they  believe 
from  the  evidence,  that  Samuel  Lowry,  the  father,  was  not 
the  owner,  and  that  John  K.  Lowry  was  the  owner  of  the  said 
property  in  dispute,  they  must  find  a  verdict  for  the  plaintiff 
for  the  value  of  the  property  taken,  and  such  damages  as  they 
believe  he  has  sustained. 

3.  That  if  they  believe  from  the  evidence,  that  Samuel 
Lowry  and  John  K.  Lowry  were  partners,  and  jointly  inter- 
ested in  the  property  taken  in  execution  by  the  defendants, 
at  the  time  the  same  was  taken,  that,  in  that  case  the  law 
would  be,  that  the  execution  should  be  levied,  and  the  undi- 
vided interest  of  Samuel  Lowry  alone  sold,  and  the  pur- 
chaser would  thereby  become  a  joint  owner  with  John  K. 
Lowry,  and  that  if,  in  such  case,  the  whole  property  should 
be  seized  and  sold,  the  said  John  K.  Lowry  could  maintain 
this  action  of  trespass  against  the  defendants,  and  recover 
the  value  of  his  interest  in  the  same,  and  damages. 

4.  That  the  pleadings  in  this  case  admit  the  possession  of 
the  property  in  question  to  have  been  in  John  K.  Lowry,  the 
plaintiff,  and  that  the  defendants  took  the  property  and  carried 
it  away  ;  and  also  that  such  possession  is  presumptive  evi- 
dence of  ownership  in  the  plaintiff. 

The  Court  then  instructed  the  jury  at  the  request  of  the 
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defendants'  counsel,  that  the  jury  are  the  peculiar  judges  of 
the  credibility  of  the  witnesses,  and  in  determining  this,  they 
may  take  into  consideration,  their  manner  of  testifying,  their 
appearance  on  the  stand,  and  the  probability  of  their  state- 
ments. 

The  jury  found  a  verdict  in  favor  of  the  defendants,  when 
the  plaintiff's  counsel  moved  for  a  new  trial  for  the  following 
reasons,  to-wit : 

First,  That  the  verdict  of  the  jury  was  against  the  evi- 
dence, and 

Second,  That  the  verdict  was  against  law,  and  the  in- 
structions of  the  court. 

At  the  October  term  1842,  of  the  Peoria  Circuit  Court, 
the  Court  overruled  the  plaintiff's  said  motion  for  a  new  trial, 
and  rendered  judgment  in  favor  of  the  defendants  for  costs. 

The  following  are  assigned  as  causes  of  error,  in  this  Court, 
to  wit: 

First,  That  the  Circuit  Court  erred  in  overruling  the 
motion  for  a  new  trial,  because  the  verdict  of  the  jury  was 
against  evidence ;  and 

Second,  Because  said  verdict  was  against  law,  and  the  in- 
structions of  the  Court. 

The  only  question  presented  by  the  proceedings  in  the 
the  Court  below,  for  the  consideration  of  this  Court,  is  in  re- 
lation to  the  correctness  of  the  decision  of  the  Circuit  Court 
in  overruling  the  plaintiff's  motion  for  a  new  trial. 

It  is  contended  that  the  verdict  is  against  the  evidence,  as 
well  as  against  the  law,  and  the  instructions  of  the  Court. 
The  rule  of  law  is  well  established,  that,  in  cases  where  the 
verdict  of  the  jury  has  been  given  contrary  to  the  evidence, 
or  where  there  is  no  evidence  at  all  to  support  the  verdict, 
the  Court  will  interfere  and  relieve  the  party  prejudiced  by 
such  finding,  by  the  granting  of  a  new  trial.  But  where  there 
is  a  contrariety,  of  evidence  on  both  sides,  and  the  facts  and 
circumstances,  by  a  fair  and  reasonable  intendment,  will 
warrant  the  inferences  of  the  jury,  Courts  will  reluctantly,  if 
ever,  disturb  their  verdict,  notwithstanding  it  may  appear  to 
be  against  the  strength  and  weight  of  the  testimony.     So, 


84:  SUPEEME  COURT. 

Lowry  v.  Orr  et  al. 

where  the  verdict  depends  upon  the  credibility  of  the  wit- 
nesses, it  is  the  peculiar  province  of  the  jury  to  judge  of 
that  credibility,  to  attach  such  weight  to  the  testimony  of 
each,  as  may  seem  to  be  proper,  after  a  due  consideration  of 
all  the  circumstances,  arising  in  the  particular  case  ;  such  as 
the  relationship  of  the  witness  to  one  or  both  of  the  parties  in 
controversy,  his  supposed  interest  in  the  event  of  the  suit,  his 
means  of  knowledge  in  respect  to  the  matters  in  dispute,  his 
appearance  upon  the  stand,  his  manner  of  testifying,  his  gen- 
eral character  for  veracity,  and  the  like,  and  to  find  their 
verdict  accordingly,  (a)  The  evidence  of  Wren  proves  that  he 
went  into  partnership  with  John  K.  Lowry,  who,  he  says, 
acted  as  clerk  for  the  firm  of  Wren  &  Lowry,  and  that  when  he 
wished  to  dissolve  the  partnership,  he  went  to  Samuel  Low- 
ry and  negotiated  with  him ;  and  Francis  Yoris  and  Thomas 
Bryant  testified,  that  Samuel  Lowry  attended  to  the  business, 
and  seemed  to  be  the  owner  of  the  goods,  &c.  This  evidence 
is  contradicted  by  the  articles  of  partnership,  and  powers  of 
attorney  exhibited  as  testimony  in  the  cause,  as  well  as  by 
the  positive  declarations  of  Samuel  Lowry,  who  was  called 
and  examined  as  a  witness  by  the  plaintiff;  and  if  the  state- 
ments of  the  witnesses  were  alone  to  be  considered,  and  their 
evidence  entirely  divested  of  the  circumstances  which  sur- 
rounded it,  we  could  not  hesitate  to  admit  that  the  weight  of 
testimony  greatly  preponderated  in  favor  of  the  plaintiff's 
cause  of  action.  But  when,  on  the  other  hand,  we  take  into 
view,  the  unusual  precaution  taken  in  executing  the  various 
powers  of  attorney  to  Samuel  Lowry ;  the  extent  of  these 
powers,  in  conferring  almost  unlimited  control  over  the  busi- 
ness of  each  concern  ;  that  Samuel  Lowry  was  insolvent,  and 
could  not  transact  business  in  his  own  name  ;  that  John  K. 
Lowry  was  his  son,  a  minor,  without  property,  and  for  the  most 
part  residing  with  his  father's  family ;  the  inadequacy  of  the 
compensation  allowed  to  Samuel  Lowry  as  clerk,  when  com- 
pared with  the  expenses  of  his  family  ;  that  he  took  both  money 
and  goods  from  the  stores  of  the  different  firms  ad  libitum, 
without  rendering  any  account  therefor  to  his  son,  John  K. 
Lowry ;  that,  in  the  mean  time,  he  built  a  house  in  Peoria, 

(a)    Graham  v.  Anderson,  42  111.  R.  578. 
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although  insolvent,  and  living  upon  an  income,  which  he  ad- 
mitted to  be  $650  less  than  was  sufficient  for  the  support  of 
his  family  ;  and  that  when  Wren  wished  to  dissolve  the  part- 
nership of  "Wren  &  Lowry,  he  negotiated  alone  with  Samuel 
Lowry  ;  we  do  pot  feel  authorized  to  say,  that  the  jury  was 
not  warranted  in  finding  a  verdict  for  the  defendants. 

It  is  said  by  the  plaintiff's  counsel,  that  if  Samuel  Lowry 
had  brought  an  action  of  replevin  against  John  K.  Lowry,  for 
the  goods  in  question,  that  no  one  would  pretend  that  he 
could  recover,  on  the  defendants'  evidence  in  this  cause.  So 
we  think ;  as,  in  such  an  action,  Samuel  Lowry  would  be 
estopped  by  his  own  acts  from  insisting  upon  a  recovery. 
But  when  the  rights  of  third  persons  are  concerned,  and  fraud 
or  concealment  is  imputed  to  the  parties,  the  rule  is  very  dif- 
ferent. A  deed  made  to  defraud  creditors,  for  instance,  will 
be  binding  inter  partes,  and  yet  liable  to  be  avoided,  so  far 
as  it  may  be  intended  to  defeat  the  just  demands  of  others, 
for  fraud  vitiates  all  acts,  and  is  as  well  cognizable  in  Courts 
of  Law,  as  in  Courts  of  Equity. 

But  it  is  also  insisted,  that  the  verdict  was  against  the  law, 
and  the  instructions  of  the  Court.  This  position,  we  also 
think,  is  not  tenable.  The  instructions,  given  at  the  instance 
of  the  plaintiff's  counsel,  were  based  upon  a  supposed  state 
of  facts,  which  were  otherwise  found  by  the  jury  ;  and  no 
misconduct  or  prejudice  having  been  shown  to  exist  on  the 
part  of  the  jurors,  and  as  a  fair  trial  appears  to  have  been 
had  upon  the  merits,  after  a  full  consideration  of  the  testi- 
mony on  both  sides,  we  are  of  opinion,  that  the  Circuit  Court 
decided  correctly  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 
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Kergin  v.  Dawson. 
Thomas   Kekgin,    appellant,  v.  Robekt  Dawson,   appellee. 

Appeal  from  Brown. 

Under  the  15th  and  16th  sections  of  the  "Act  concerning  Attachments" 
when  the  garnishee  has  made  a  full  and  explicit  answer  to  the  interrog- 
atories, and  it  fails  to  show,  either  that  he  is  indebted  to  the  defendant 
in  the  attachment,  or  that  he  has  any  of  his  property  in  possession,  the 
presumption  arises  that  the  answer  is  true,  and  the  burden  of  disproving 
it  is  thrown  on  the  plaintiff.  He  is  bound  to  satisfy  the  jury  by  compe- 
tent testimony,  that  the  material  allegations  of  the  answer  are  untrue, 
or  the  garnishee  is  entitled  to  be  discharged. 

The  answer  of  the  garnishee  is  not  to  have  the  same  effect  as  the  answer 
of  a  defendant  to  a  bill  in  chancery,  requiring  the  testimony  of  two  wit- 
nesses, or  what  may  be  equivalent,  to  overthrow  it,  but  we  are  disposed 
to  consider  it  as  presenting  a  prima  facie  defence,  liable  to  be  rebutted  by 
preponderating  testimony. 

Where  the  answer  of  a  garnishee  showed  that  certain  property  of  the  de- 
fendant in  attachment  had  been  placed  in  his  hands  to  indemnify  him  for 
becoming  the  security  of  such  defendant,  it  was  held  to  be,  in  law,  a 
pledge  of  the  property,  and  gave  the  garnishee  a  right  to  retain  it  until 
his  liability  as  security  was  extinguished.  If  he  pays  the  debt,  for  which 
he  became  security;  his  right  to  keep  the  property  continues  until  he  is 
re-imbursed  in  the  amount  paid,  as  he  acquires  a  qualified  property,  of 
which  he  cannot  be  divested  until  the  pledge  is  redeemed. 

This  cause  was  heard  before  the  Hon.  Jesse  B.  Thomas  and 
a  jury,  in  the  Brown  Circuit  Court,  at  the  September  term 
1844.  The  appellant  was  there  summoned  by  the  appellee  as 
the  garnishee  of  one  William  Buchanan,  defendant  in  the  at- 
tachment suit  in  the  Court  below.  His  answer  was  duly  filed 
in  the  cause,  to  which  objections  were  made  by  the  plaintiff 
in  the  attachment,  a  jury  was  called,  and  a  verdict  rendered 
for  the  plaintiff,  sustaining  his  objections.  The  garnishee  en- 
tered a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  entered  on  the  verdict.  The  proceedings  appear 
in  the  Opinion  of  the  Court. 

A.  Williams  and  J.  W.  Singleton,  for  the  appellant. 

J.  S.  Bailey,  for  the  appellee. 
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The  Opinion  of  the  Court  was  delivered  by 
Tkeat,  J.*  Robert  Dawson  commenced  a  suit  by  attach- 
ment against  William  Buchanan,  and  recovered  a  judgment 
therein  for  $207.67.  Thomas  Kergin  was  summoned  as  a 
garnishee  in  said  cause,  on  the  22d  day  of  May,  1843.  The 
plaintiff  propounded  the  following  interrogatory  to  Kergin: 
"  Had  you  or  not,  on  the  22d  day  of  May,  1843,  in  your  pos- 
session, the  wood  work  of  two  wagons,  one  set  of  blacksmiths' 
tools,  and  one  stand,  the  property  of  the  defendant;  and  if  so, 
what  was  the  value  of  such  property  ?" 

Kergin  filed  the  following  answer  to  the  interrogatory.  "I 
had  part  of  the  wood  work  of  two  wagons,  one  set  of  black- 
smiths' tools,  and  one  stand  in  my  possession,  on  the  22d  day 
of  May,  1843.  The  wagon  works  were  left  in  my  hands  by 
William  Buchanan,  the  defendant,  about  the  fore  part  of 
April,  1843.  The  blacksmiths'  tools  and  stand  were  placed 
in  my  hands  subsequently.  All  of  said  property  was  left  with 
me  before  the  service  of  the  garnishee  upon  this  defendant, 
by  said  Buchanan,  for  the  purpose  of  securing  this  affiant  as 
security  to  an  appeal  bond,  in  a  case  of  appeal  from  the  de- 
cision of  a  justice  of  the  peace  to  the  Circuit  Court  of  Pike 
county,  taken  by  said  Buchanan,  for  whom  said  affiant  be- 
came security  to  an  appeal  at  his  request.  This  affiant  further 
states,  that  by  virtue  of  said  bond  he  became  liable  to  pay  the 
amount  of  the  judgment  that  would  be  rendered  against  said 
Buchanan,  upon  the  trial  or  dismissal  of  the  said  appeal  by 
the  Circuit  Court.  Affiant  further  states,  that  at  the  Septem- 
ber term  of  said  Court,  a  judgment  was  rendered  by  said 
Court  against  the  said  Buchanan  in  the  case  of  Daniel  H. 
Good  v.  William  Buchanan,  in  which  case  this  respondent  was 
security  as  aforesaid;  by  which  judgment,  this  affiant  became 
liable  to  pay  and  satisfy  the  amount  of  the  judgment,  which 
said  judgment  amounted  to  about  the  sum  of  sixty  five  dollars. 
Said  affiant  further  states,  that  the  said  Buchanan  has  since 
fled  from  the  State  of  Illinois,  and,  as  this  respondent  be- 

*  Wiison,  C.  J.  did  not  hear  the  argument  in  this  cause,  and  gaye  no  opinion. 
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lieves,  has  not  sufficient  property  to  satisfy  said  judgment ; 
and  this  affiant,  having  been  sued  on  said  appeal  bond,  paid 
the  amount  of  the  said  judgment  to  the  plaintiff  in  said  case. 
The  value  of  the  wagon  works,  blacksmiths'  tools  and  stand, 
do  not,  in  the  opinion  of  this  affiant,  exceed  the  sum  of  sixty 
five  dollars.     The  exact  value  I  do  not  know." 

To  this  answer  the  plaintiff  filed  two  objections. 

First.  Because  the  answer  is  evasive,  and  does  not  show 
sufficient  cause  to  bar  the  plaintiff  from  taking  judgment. 

Second.  Because  "he  says  it  is  not  true  as  it  is  alleged  in 
said  answer,  that  the  said  property  was  placed  in  the  said 
Kergin's  hands  by  said  Buchanan ;  and  he  further  says,  that 
the  value  of  said  property  is  more  than  sixty  five  dollars,  of 
all  which  the  plaintiff  puts  himself  on  the  country." 

A  jury  was  sworn  to  try  the  objections  to  the  answer,  who 
rendered  the  following  verdict : — "We  the  jury  find  the  ob- 
jections to  the  answer  to  be  true,  to  wit:  that  said  Kergin  did 
not  receive  from  said  Buchanan  the  said  tools  mentioned  in 
the  defendant's  answer,  in  manner  and  form  as  alleged  in  said 
answer,  and  find  the  value  of  the  tools  to  be  thirty  five  dol- 
lars." 

On  the  trial  before  the  jury,  the  plaintiff  called  a  witness, 
who  testified,  that  he  was  at  Buchanan's  house  and  saw  Ker- 
gin take  away  the  set  of  blacksmiths'  tools ;  Buchanan  was 
not  present  at  the  time;  witness  heard,  by  common  report,  that 
Buchanan  was  confined  in  jail  at  Quincy  ;  that,  in  opinion  of 
witness,  the  tools  were  worth  thirty  five  dollars.  This  was 
all  the  evidence  given  to  the  jury.  Kergin  moved  the  Court 
to  set  aside  the  verdict,  and  grant  a  new  trial,  but  the  Court 
denied  the  motion,  and  rendered  a  judgment  on  the  verdict. 

Kergin  prosecutes  an  appeal,  and  assigns  for  error,  the  de- 
cision of  the  Court,  in  refusing  to  grant  him  a  new  trial. 

It  does  not  appear  from  the  record,  that  any  action  was  had 
by  the  Court  on  the  first  exception  to  the  answer.  As  the  jury 
was  sworn  to  try  the  questions  of  fact  raised  by  the  second 
objection  to  the  answer,  it  is  but  fair  to  presume,  that  the 
first  exception  was  either  abandoned  by  the  plaintiff,  or  dis- 
allowed by  the  Court.     This  brings  us  to  the  question  whether 
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the  plaintiff,  on  the  evidence  before  the  jury,  was  entitled  to 
a  verdict.  By  the  15th  section  of  the  Attachment  Act,  (R.L. 
89  ;  Gale's  Stat.  68,)  the  garnishee  is  required  to  make  full, 
direct  and  true  answers  to  all  interrogatories  exhibited  against 
him  by  the  plaintiff;  and  the  16th  section  provides,  that  when- 
ever the  plaintiff  shall  allege  that  the  garnishee  has  not  made 
true  discovery  to  the  interrogatories,  the  Court  shall  direct, 
without  the  formality  of  pleading,  a  jury  to  be  empannelled  to 
inquire  what  is  the  true  amount  due  from  such  garnishee  to 
the  defendant,  and  what  goods  and  chatties  belonging  to  the 
defendant  are  in  his  possession. 

Under  these  provisions  of  the  Act,  when  the  garnishee  has 
made  a  full  and  explicit  answer  to  the  interrogatories,  and  it 
fails  to  show,  either  that  he  is  indebted  to  the  defendant  in 
the  attachment,  or  that  he  has  any  of  his  property  in  his  pos- 
session, the  presumption  arises  that  the  answer  is  true,  and 
the  burden  of  disproving  it  is  thrown  on  the  plaintiff.  He  is 
bound  to  satisfy  the  jury  by  competent  testimony,  that  the 
material  allegations  of  the  answers  are  untrue,  or  the  garni- 
shee is  entitled  to  be  discharged.  In  our  opinion,  the  an- 
swer of  the  garnishee  is  not  to  have  the  same  effect  as  the 
answer  of  a  defendant  to  a  bill  of  chancery,  requiring  the 
testimony  of  two  witnesses,  or  what  may  be  equivalent  to 
overthrow  it ;  but  we  are  disposed  to  consider  it  as  presenting 
a  prima  facie  defence,  liable  to  be  rebutted  by  prepondera- 
ting testimony,  (a) 

In  the  present  case,  the  garnishee  discloses  by  his  answer 
a  state  of  facts,  which,  if  true,  do  not  authorize  the  plaintiff 
to  subject  the  property  in  the  possession  of  Kergin  to  the 
payment  of  the  judgment,  without  first  discharging  his  claim 
upon  it.  The  answer  shows,  that  the  property  was  placed  in 
his  hands  to  indemnify  him  for  becoming  the  security  of 
Buchanan.  This  was,  in  law,  a  pledge  of  the  property,  and 
gave  Kergin  the  right  to  retain  it,  until  his  liability  as  secu- 
rity was  extinguished.  After  the  payment  of  the  debt  by 
him,  his  right  to  keep  the  property  continued  until  he  should 
be  re-imbursed  in  the  amount  paid.     He  acquired  a  qualified 

(a)  Schwab  v.  Gingerick,  13  111.  B.  678. 
VOL.   VI.  9 
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property  in  the  goods  which  could  not  be  divested,  until  the 
pledge  should  be  redeemed. 

Was  this  state  of  the  case  contradicted  by  the  proof  intro- 
duced by  the  plaintiff?  We  think  not.  The  proof  simply 
shows  that  Kergin  took  away  a  portion  of  the  goods  at  a 
time  when  Buchanan  was  absent.  This  does  not  conflict, 
substantially,  with  any  statement  of  the  answer,  it  does  not 
follow  that  the  property  was  taken,  without  the  assent  of 
Buchanan.  It  is  perfectly  consistent  with  the  whole  state- 
ment of  the  witness,  that  the  authority  of  Buchanan  had 
been  previously  obtained.  It  appears,  from  the  answer,  that 
the  wagon  works  were  received  by  Kergin  previously,  and 
it  is  very  probable  that  the  arrangement  was  then  entered 
into  by  the  parties,  which  authorized  the  subsequent  taking 
of  the  other  property. 

We  think,  therefore,  that  the  Circuit  Court  erred  in  refu- 
sing Kergin  a  new  trial,  and  its  judgment  is  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

Young,  J.  said  :  In  cases  like  this,  an  issue  is  made  up  be- 
tween the  plaintiff  and  garnishee,  without  the  formality  of 
pleading,  and  a  jury  is  empannelled,  "  to  inquire  what  is  the 
true  amount  due  from  the  garnishee  to  the  defendant,  and 
what  goods  and  chattels  are  in  his  possession,  belonging  to 
the  defendant.''''  The  jury  found,  that  the  garnishee  had  in 
his  possession,  a  number  of  blacksmith's  tools,  belonging  to 
the  defendant,  amounting  in  value  to  thirty  five  dollars. 

No  more  verity  should  be  attached  to  the  answer  of  the 
garnishee,  then  to  make  a  prima  facie  case  against  the  de- 
mand of  the  plaintiff,  liable  to  be  rebutted  by  such  proof  and 
circumstances  as  would  be  necessary  to  satisfy  the  jury  in 
any  other  case.  The  credibility  of  the  garnishee,  and  of  the 
plaintiff's  witness,  was  a  matter  proper  for  the  consideration 
of  the  jury,  and  Courts  should  never  interfere  to  limit  that 
discretion,  whenever  their  verdict  can  be  supported  by  legal 
and  proper  inferences.  In  this  case,  the  jury  have  drawn  a 
reasonable  inference,  arising  out  of  the  answer  of  the  garni- 
shee, the  testimony  of  the  plaintiff's  witness,  and  the  circum- 
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stances  under  which  the  blacksmiths'  tools  were  taken  from 
the  shop  of  the  defendant,  after  his  imprisonment  in  the  jail 
at  Quincy. 

I  am  unwilling,  therefore,  to  disturb  the  verdict  of  the 
jury,  which,  I  think,  is  in  accordance  with  the  proper  mode 
of  proceeding,  under  our  statute,  and  was  warranted  by  the 
facts  and  circumstances,  as  exhibited  in  evidence  by  the  par- 
ties in  controversy. 

Caton,  J.  said :  I  agree  with  the  Court,  as  I  understand 
the  Opinion,  that  the  answer  of  the  garnishee  is  not  to  be 
treated  as  evidence  before  the  jury,  but  that  its  office  is  that 
of  pleading,  and  like  a  plea  of  non  est  factum,  sworn  to  un- 
der our  statute,  it  throws  the  burden  of  proof  on  the  other 
party,  who  may  contradict  it  as  well  by  circumstances  as  by 
positive  proof.  The  inferences  which  we  might  draw  from 
the  evidence  should  give  way  to  those  drawn  by  the  jury, 
and  that,  therefore,  we  should  not  disturb  this  verdict,  which 
is  not  inconsistent  with  the  evidence.  I  should  come  to  a 
different  conclusion,  were  the  answer  of  the  garnishee  to  be 
considered  as  evidence  equivalent  to  the  testimony  of  one 
witness. 

Judgment  reversed. 
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Oliver  Bannister  appellant,  v.   William  M.  Read  et  al., 
appellees. 

Appeal  from  Randolph. 

Although  one  party  to  a  contract  may  not  alone  rescind  it,  he  may,  never- 
theless, by  neglecting  or  refusing  to  perform  it  on  his  part,  place  it  in 
the  power  of  the  other  party,  where  he  is  not  also  derelict,  to  avoid  it, 
or  not,  at  his  pleasure.    The  breach  of  one  party  may,  in  such  case,  be 
treated  by  the  other  as  an  abandonment  of  the  contract,  authorizing  him, 
if  he  choose  to  do  so,  to  disaffirm  it ;  thus  the  assent  of  both  parties  to  the 
rescision  of  the  contract  is  sufficiently  manifested,  that  of  the  one,  by  his 
neglect  or  refusal  to  perform  his  part  of  the  contract,  and  of  the  other, 
by  his  suing  for  the  value  of  any  act  done,  or  payment  made  by  him 
under  ihe  contract,  as  if  it  had  never  existed. 
A.  entered  into  a  contract  with  B.  and  C.  to  sell  and  convey  unto  them 
certain  real  estate  for  a  stipulated  sum  in  instalments,  and  bound  himself 
to  make  certain  improvements  upon  such  estate.    A.  failed  to  make  such 
improvements,  and  the  parties  submitted  the  matter  to  the  arbitration  of 
three  individuals,  and  entered  into  bonds  with  each  other,  "  well  and 
truly  to  obey,"  &c,  the  award  of  the  arbitrators  "  of  and  concerning  a 
disputed  contract  in  and  on  a  grist  mill  between  the  above  named  parties," 
&c.    An  award  was  made  by  two  of  the  arbitrators,  and  A.  refusing  to 
comply  therewith,  sued  in  ejectment  and  dispossessed  B.  and  C.    The  lat- 
ter sued  A.  in  assmupsit  to  recover  back  the  payments  they  had  made  on 
the  original  contract,  on  the  ground  that  it  was  abandoned  by  A.     To 
support  their  declaration,  they  were  permitted  to  read  to  the  jury  the  rec- 
ord of  the  proceedings  in  the  ejectment  suit,  and  the  writ  of  possession 
issued  thereon :    Held,  that  this  evidence  was  properly  admissible  to 
show  a  clear  and  unequivocal  abandonment  of  the  contract  on  the  part 
of  A. 
In  further  support  of  their  declaration,  B.  and  C.  were  permitted  to  read 
to  the  jury  the  arbitration  bonds  before  mentioned,  and  to  introduce  pa- 
rol testimony  to  prove  the  subject  matter  of  the  arbitration,  as  also  to 
read  the  award  made  by  two  of  the  arbitrators :    Held,  that  the  award 
was  improperly  admitted,  because  the  award  of  two  of  three  arbitrators 
is  void,  if  the  third  arbitrator  has  no  notice  to  act  in  the  matter,  and  be- 
cause it  purported  to  be  the  award  of  three,  when  in  point  of  fact,  it  was 
only  the  award  of  two  of  them ;  furthermore,  the  award,  being  made  in 
affirmance  of  the  contract,  could  not  be  used  in  evidence  in  this  action, 
the  basis  of  which  is  a  disaffirmance  of  that  contract. 
If  an  action  is  brought  to  recover  damages  for  the  breach  of  a  contract,  ev- 
idence tending  to  affirm  such  contract  is  admissible ;  in  that  event,  the 
award  before  mentioned  would  have  been  proper  to  establish  the  dam- 


Assumpsit  in  the  Randolph  Circuit  Court,  brought  by  the 
appellees  against  the  appellant,  and  heard  before  the  Hon. 
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James  Shields  and  a  jury,  September  term  1844.     Yerdict 
for  the  plaintiffs  below  for  $475. 

D.  J.  Baker \  for  the  appellant : 

I.  The  paper  purporting  to  be  an  arbitration  bond,  read 
in  evidence  as  a  contract  of  submission  to  the  arbitration  of 
James  McMurdo,  James  Bigham,  and  James  Newell,  affor- 
ded no  evidence  of  such  submission,  and  should  have  been 
excluded,  because 

1.  It  did  not  specify  the  subject  matter  of  the  controver- 
sy between  the  parties  intended  to  be  referred  to  the  decision 
of  the  arbitration.  As  a  contract  between  the  parties  to  the 
suit,  it  does  not  show  what  they  had  agreed  to  arbitrate.  "A 
disputed  contract  tn  and  on  a  grist  mill"  was  submitted,  and 
what  is  that  ? 

2.  It  contained  nothing  relevant  to  the  issues,  to  be  tried 
in  the  case. 

II.  Parol  testimony  cannot  be  received  to  explain,  help 
out,  or  add  to,  a  written  contract,  and  in  this  case,  was  im- 
properly admitted,  to  show  what  the  parties  to  the  contract 
of  submission  to  arbitration  had  agreed  to  submit,  and  did, 
in  fact,  submit,  to  the  arbitration  for  their  decision.  Doyle 
v.  Teas,  4  Scam.  254 ;  Sinard  v.  Patterson,  3  Blackf.  359 ; 
Baker  v.  Whiteside,  Bre.  132;  Lane  v.  Sharp,  3  Scam.  573. 
In  general,  an  agreement  in  writing  merges  all  previous  pa- 
rol agreements  and  conversations.  Munroe  v.  Perkins,  9 
Pick.  298 ;  Adams  v.  Nichols,  19  do.  275. 

III.  The  paper  purporting  to  be  an  award  made  by  James 
Bigham  and  James  Newell,  two  of  the  arbitrators,  afforded 
no  evidence  that  any  award  had  been  made  by  them,  binding 
upon  the  parties  to  this  suit,  because, 

1.  It  did  not  conform  to  the  submission.  An  award  must 
conform  to  the  submission,  or  it  is  void.  1  Bac.  Ab.  213 ; 
Macomb  v.  Wither,  16  Johns.  227.  It  must  be  final  and  cer- 
tain, &c,  and  clearly  define  what  is  to  be  done.  An  award 
to  finish  a  house,  without  describing  the  house  meant,  is  void 
for  uncertainty.  So,  an  award  that  one  party  pay  to  the 
other  one  eighth  of  the  prize  money  drawn  by  lottery  tickets, 
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numbers  3,  8,  43,  after  deducting  the  amount  already  paid,  it 
not  appearing  what  was  the  amount  paid,  is  neither  final,  nor 
certain,  and  consequently  void.  White  v.  Barry,  12  Wend. 
377 ;  McDonald  v.  Bacon,  3  Scam.  429. 

2.  It  did  not  show  that  McMurdo  was  present  and 
heard  the  cause,  or  that  he  had  been  notified  of  his  appoint- 
ment and  declined  to  attend.     R.  L.  78  ;  Gale's  Stat.  60. 

3.  It  does  not  show  that  the  arbitrators  were  sworn  be- 
fore they  acted  on  the  case,  or  that  the  parties  were  notified 
of  the  time  and  place  of  the  acting  of  the  arbitrators.     Ibid. 

4.  It  is  void  ibi  uncertainty,  and  it  is  not  final,  not  award- 
ing that  any  controversy  shall  cease,  or  that  the  parties  shall 
execute  releases.  1  Bac.  Ab.  213.  Cannot  be  expounded 
by  matter  dehors,  &c.  It  must  appear  on  its  face.  Ibid. 
214,216,217,220,226. 

5.  It  affords  no  evidence  relevant  or  pertinent  to  the  de- 
cision of  the  issues  joined  in  the  case.  By  looking  into  the 
bond  to  see  what  was  submitted,  and  then  into  the  award  to 
see  what  is  attempted  to  be  decided,  it  will  be  difficult  to  dis- 
cover that  the  adjudications  in  the  latter  have  grown  out  of 
the  former,  or  that  any  matters,  such  as  they  have  decided, 
had  been  referred  to  them.  The  award  exceeds  the  submis- 
sion, if  it  is  capable  of  being  understood.  It  does  not  profess 
to  find  concerning  "a  disputed  contract  in  and  on  a  grist 
millP     Kyd  on  Awards,  126,  198,  216. 

IY.  The  record  of  the  proceedings,  judgment,  and  exe- 
cution, in  the  ejectment  case  brought  by  Oliver  Bannister 
against  Read  and  Brown,  afford  no  evidence  pertinent  or  rel- 
evant to  the  issues  on  trial. 

Y.  The  instruction  asked  by  the  defendants  on  the  trial 
was  authorized,  and  should  have  been  given,  because, 

1.  There  had  been  adduced  evidence,  going  to  establish 
the  truth  of  the  special  matter  contained  in  the  notice  of  the 
defendant. 

2.  There  had  been  testimony  tending  to  prove  that  the 
items  claimed  in  the  account  attempted  to  be  proved  by  the 
plaintiffs,  were  payments  made,  or  were  things  paid  towards 
the  land,  &c,  contracted  by  the  defendant  to  be  sold  to  the 
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plaintiffs,  and  which  he,  in  the  sealed  indenture,  or  articles 
of  agreement,  had  covenanted  to  convey  to  the  plaintiffs,  up- 
on being  paid  therefor,  in  the  manner  as  therein  stipulated. 

YI.  The  instruction  asked  by  the  plaintiffs,  and  given  by 
the  Court,  is  indefinite  and  irrelevant  to  the  issues,  and 
might  tend  to  mislead  the  jury. 

YII.  To  rescind  the  contract  of  sale  of  land,  &c,  or  ar- 
ticles of  agreement  for  the  sale  thereof  in  this  case,  required 
the  assent  of  both  parties  to  it.  A  breach  of  the  covenants 
contained  in  it,  by  both  or  either  of  the  parties,  could,  in  no 
sense,  be  considered  a  rescinding  of  the  same.  Sinard  v. 
Patterson.  3  Blackf.  357 ;  Seymour  v.  Bennett,  14  Mass. 
266  ;  Fuller  v.  Hubbard,  6  Cowen  13 ;  Canfield  v.  Westcott, 
5  do.  270;  McGaunten  v.  Wilbur,  1  do.  257;  Green  v. 
Green,  9  do.  46;  Gillett  v.  Maynard,  5  Johns.  85  ;  Ellis  v. 
Hoskins,  14  do.  363;  Rounds  v.  Baxter,  4  Greenl.  454 ; 
Smith  v.  Haynes,  9  do.  128 ;  Lane  v.  ShacJcford,  5  N. 
Hamp.  130. 

W.  H.  Underwood,  for  appellees,  as  to  the  recision  of 
the  contract,  cited  Clark  v.  Green,  4  Pick.  114;  Gillett  v. 
Maynard,  5  Johns.  87;  Richards  v.  Allen,  IT  Maine,  (5  Shep- 
ley,)  299 ;  Weaver  v.  Bentley,  1  Caines,  47;  Dearborn  v. 
Cross,  7  Cowen,  48;  Butts  v.  Huntley,  1  Scam.  410;  Herring- 
ton  v.  Hubbard,  lb.  569;  Reed  v.  Phillips,  4  do.  50;  Long- 
worth  v.  Taylor,  1  McLean,  405;  Chitty  on  Contracts,  249. 

An  application  for  a  new  trial  should  have  been  made,  on 
the  ground  of  permitting  improper  evidence  to  go  to  the  jury. 
Evans  v.  Lohr,  2  Scam.  514;  Leigh  v.  Hodges,  3  do.  17. 

L.  Trumbull,  on  the  same  side: 

For  any  thing  that  appears  in  the  record,  the  contract  may 
have  been  rescinded  by  a  sealed  instrument ;  but  a  contract 
under  seal  may  be  waived  by  a  parol  agreement.  Munroe 
v.  Perkins,  9  Pick.  298. 

An  award  cannot  be  collaterally  avoided;  if  made  under  a 
rule  of  court,  it  may  be  set  aside  by  the  court  on  motion;  if 
made  by  agreement  of  parties,  can  only  be  set  aside  by  a 
proceeding  in  equity.     3  Phil.  Ev.  1025;  1  Day,  130. 
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It  was  competent  to  show  by  parol  what  was  the  matter  re- 
ferred to  by  arbitrators.  3  Phil.  Ev.  1039;  Robertson  v. 
Mcffid,  12  Wend.  578,  581. 

The  doctrine  on  the  subject  of  awards  has  undergone  a 
change ;  formerly,  the  Courts  sought  to  avoid  them,  now  to 
sustain  them  by  intendment.     Watson  on  Awards,  102. 

As  to  certainty  of  awards,  it  is  the  duty  of  Courts  to  find 
award  final  and  certain.     Ibid.  103,  119,  120. 

As  to  the  award  by  two  only  of  the  arbitrators,  the  submis- 
sion authorized  it.     Lutz  v.  Linthicum,  8  Peters,  165. 

The  award  need  not  show  that  notice  was  given  to  the  par- 
ty, and  the  Court  should  construe  it  favorably,  unless  it  ap- 
pears on  its  face  to  be  irregular. 

There  was  evidence  before  the  jury  to  show  that  Bannis- 
ter sold  the  premises  to  a  third  person,  and  that  person  was 
in  possession.  This  was  evidence  of  a  recision  of  the  con- 
tract. 

As  to  the  instructions  asked  for  by  Bannister: 

1.  As  to  furnishing  work,  &c,  under  the  contract,  was 
properly  refused. 

2.  As  to  yearly  value  of  the  mill,  it  was  properly  given, 
not  being  intended  to  govern  the  verdict. 

G.  P.  Koerner,  for  the  appellant,  in  conclusion: 

I.  The  arbitration  is  void. 

The  submission  was  too  uncertain  ;  it  does  not  show  what 
portion  of  the  contract  was  in  dispute.  It  contains  no  rule, 
therefore,  by  which  the  correctness  or  incorrectness  of  the 
award  could  be  tested.     Watson  on  Awards,  8. 

An  award,  omitting  to  decide  questions  submitted,  or 
deciding  questions  not  submitted,  is  void.  Ibid.  10,  105, 
115. 

The  submission  was  to  three,  and  the  award  by  two  is  void, 
where  it  purports  to  be  drawn  by  all,  but  is  executed  by  a 
part  only,  it  is  void.  "  Green  v.  Miller,  6  Johns.  39  ;  Towne 
v.  Jaquith,  6  Mass.  46 ;  Thomas  v.  JTarroll,  1  Sim.  &  Stu. 
524;  1  Harrison's  Dig.  113. 

Where  three  arbitrators  have  been  appointed,  and,  two 
have  the  power  to  make  an  award,  it  must  appear  that  the 
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third  had  notice  to  attend.  "Watson  on  Awards,  65  ;  Willis, 
215. 

The  award  is  void  for  uncertainty ;  it  is  not  final.  Ibid. 
120;  McDonald  v.  Bacon,  3  Scam.  432. 

An  award  to  pay  the  costs  of  arbitration,  without  stating 
how  much,  is  void.  Peters  v.  Pierce,  8  Mass.  398  ;  Schuyler 
v.  Van  Per  Veer,  2  Caines,  235. 

Where  the  submission  is  in  writing,  it  cannot  be  shown, 
by  parol  evidence,  what  was  submitted  ;  this  ambiguity  can- 
not be  explained.  Doyle  v.  Teas.  4  Scam.  202 ;  1  U.  S.  Dig. 
212,  §  328. 

II.  If  the  award  was  good,  it  was  then  conclusive  between 
the  parties.  The  former  contract  was  merged  ;  neither  party 
could  abandon  it.  The  plaintiff's  remedy  was  on  the  award  ; 
they  could  have  pleaded  it  in  ejectment  as  a  bar,  or  used  it 
to  obtain  an  injunction.  Tevis  v.  Tevis,  4  Monroe,  47 ;  6 
Littell,  263 ;  Cox  v.  Jagger,  2  Cowen,  638 ;.  Sellick  v.  Ad- 
dams,  15  Johns.  187;  2  Starkie,  85. 

An  action  brought  for  the  same  cause  of  action  of  which 
an  award  has  been  made,  is  barred  by  the  award.  In  an  ac- 
tion of  assumpsit,  it  may  be  given  in  evidence  under  the 
general  issue.  2  Chitty's  PL  469  ;  Ingram  v.  Milnes,  8  East, 
445;  1  Johns.  187;  2  Starkie,  86. 

III.  The  instruction  was  wrong  under  any  circumstances. 
The  conclusion  of  arbitrators  could  not  be  substituted  for 
facts,  from  which  the  jury  in  this  case  ought  to  have  con- 
cluded. 

Besides  introducing  the  award  in  this  collateral  manner, 
the  defendant  was  taken  by  surprise.  The  award  could  not 
be  impugned.  Matters  to  avoid  the  award  could  not  be  in- 
troduced by  the  defendant.     2  Starkie,  86. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J  *  The  plaintiffs  below,  Read  and  Brown,  sued 
the   defendant  in  assumpsit.      The    declaration   contained 


*Winsiow,  C.  J.  did  not  hear  the  argument  in  this  cause,  and  gave  no  opinion, 
VOL.    VI.  10 
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only  the  common  counts,  for  work  and  labor  done,  materials 
furnished,  goods  &c.  sold  and  delivered,  and  for  money  lent, 
had  and  received,  paid,  and  found  due  on  account  stated 
between  the  parties.  The  defendants  pleaded, — 1.  Non- 
assumpsit — 2.  Payment — 3.  A  set  off  for  the  use  and  occupa- 
tion of  a  messuage,  and  premises  of  the  defendant,  occupied 
by  the  plaintiffs  by  defendant's  permission,  and  for  the  work 
and  labor  of  the  defendant,  &c.  &c. — 4.  A  notice  of  special 
matter  to  wit :  that  on  the  10th  December,  1841,  the  plain- 
tiffs, by  their  written  indenture,  entered  into  between  them 
and  the  defendant,  sealed  with  their  respective  seals,  &c, 
covenanted  with  the  defendant,  among  other  things  to  pay 
and  furnish  and  render  unto  the  defendant  the  goods,  wares, 
lumber,  money,  &c,  which  are  claimed  by  the  said  plaintiffs 
in  their  declaration  to  have  been  rendered  and  furnished  to 
said  defendant  by  said  plaintiffs,  and  the  moneys,  &c,  paid 
and  rendered  by  the  said  plaintiffs  to  said  defendant  as  al- 
leged in  the  said  declaration,  were  rendered,  furnished  and 
supplied  to  said  defendant  under,  and  by  virtue  of  said  in- 
denture, and  in  part  satisfaction  and  discharge  thereof,  and 
that  said  defendant  is  in  no  wise  indebted  to  said  plaintiffs, 
except,  &c.  There  were  traverse  and  joinder  of  these  pleas  ; 
a  trial  on  the  issues  formed,  and  a  verdict  and  judgment  for 
plaintiffs  for  $475,  and  costs.  From  that  judgment  the  de- 
fendant appeals. 

The  history  of  the  case  is  contained  in  the  bill  of  excep- 
tions taken  and  filed  during  the  progress  of  the  trial.  It 
thereby  appears,  that  the  account  of  the  appellees  against 
the  appellant  accrued  in  manner  and  form  as  alleged  by  the 
appellant  in  his  notice  of  special  matter.  That,  on  the  10th 
December,  1841,  the  appellant  sold  to  the  appellees  certain 
real  estate  on  which  was  a  saw  and  grist  mill,  to  be  paid  for 
partly  in  cash,  the  balance  in  the  products  of  the  mill,  as  in 
sawing  and  in  grinding,  and  in  lumber,  meal,  &c.  That  arti- 
cles of  agreement  evidencing  said  sale  were  entered  into,duly 
signed  and  sealed  by  the  said  parties  ;  that  two  hundred  dol- 
lars, part  of  the  account  now  sued  for,  was  paid  and  credited 
on  the  said  articles,  at  the  time  of  their  execution,  and  the 
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lumber  and  other  items  of  appellees'  account  were  afterwards 
paid  and  furnished  by  them  to  the  appellant  from  time  to  time 
under  the  contract ;  and  that  the  appellees  were  placed  in 
possession  of  the  premises  thus  purchased  by  them,  at  the 
time  of  the  said  purchase,  and  so  continued  in  their  posses- 
sion, until  afterwards  evicted  by  the  appellant,  by  proceed- 
ings in  ejectment,  before  the  expiration  of  the  time  for  com- 
pleting the  payment  for  the  said  property,  agreed  upon  by  the 
parties. 

The  appellees,  treating  the  contract  under  and  on  account 
of  which  they  had  made  the  aforesaid  payments  as  abandoned 
by  the  appellant,  brought  this  action  in  disaffirmance  of  the 
said  contract,  and  to  recover  back  the  value  and  amount  of 
the  payments  thus  made.  As  evidence  of  such  abandon- 
ment, they  offered  to  read  to  the  jury  the  record  of  the  pro- 
ceedings in  a  certain  action  of  ejectment  prosecuted  by  the 
said  appellant  at  the  April  term,  in  the  year  1843,  of  the 
Circuit  Court  of  Randolph  county,  against  the  appellees  for 
the  recovery  of  the  possession  of  the  said  mill  and  other  real 
estate  in  the  said  articles  of  agreement  mentioned,  and  also 
the  writ  of  possession  issued  upon  the  judgment  rendered  at 
the  April  term  1844,  of  the  said  Court,  in  the  said  action  of 
ejectment.  To  the  reading  of  this  evidence  to  the  jury  the 
appellant  objected,  and  his  objection  was  overruled  and  the 
evidence  admitted.  The  appellant  excepted,  and  this  deci- 
sion of  the  Circuit  Court  is  now  assigned  for  error,  and  al- 
though not  the  first  error,  in  the  order  of  assignment,  it  yet 
merits  the  earliest  consideration,  as  going  to  the  appellees' 
right  to  maintain  their  action. 

It  is  insisted  by  the  counsel  for  the  appellant  that  the  evi- 
dence in  question  did  not  tend  to  show  a  rescision  of  the  con- 
tract, as  it  was  the  act  of  only  one  party  to  the  said  contract, 
and  for  the  purpose  of  rescinding,  the  assent  of  both  parties 
was  necessary.  These  premises  are  correct,  but  the  conclu- 
sion drawn  from  them  is  not.  Although  one  party  to  a  con- 
tract may  not  alone  rescind  it,  he  may,  nevertheless,  by 
neglecting  or  refusing  to  perform  it  on  his  part,  place  it  in  the 
power  of  the  other  party,  where  he  is  not  also  derelict,  to  avoid 
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it,  or  not,  at  his  pleasure.  The  breach  of  one  party  may,  in 
such  case,  be  treated  by  the  other  as  an  abandonment  of  the 
contract,  authorizing  him,  if  he  choose  to  do  so,  to  disaffirm 
it ;  and  thus,  the  assent  of  both  parties  to  the  rescision  of  the 
contract  is  sufficiently  manifested,  that  of  the  one,  by  his  neg- 
lect or  refusal  to  perform  his  part  of  the  contract,  and  of  the 
other,  by  his  suing,  not  for  such  breach,  but  for  the  value  of 
any  act  done,  or  payment  made  by  him  under  the  contract, 
as  if  it  had  never  existed,  (a)  Clark  v.  Greene,  4  Pick,  114;  Gil- 
let  v.  Maynard,  5  Johns.  85  ;  Weaver  v.  Bentley,  1  Caines, 
47  ;  Chitty  on  Contracts,  249 ;  Richards  v.  Allen,  17  Maine, 
(5  Shepley,)  299 ;  Butts  v.  Huntley,  1  Scam.  410 ;  Herring- 
ton  v.  Hubbard,  lb.  569  ;  Reed  v.  Phillips,  4  do.  40 ;  Long- 
worth  v.  Taylor,  1  McLean,  405.  ""But,  to  treat  the  breach 
of  the  contract,  or  its  abandonment  by  either  party,  as  ope- 
rative of  itself  to  annul  the  contract  without  the  assent  of  the 
other  party,  and  so  as  to  deprive  him  of  the  benefit  of  the  con- 
tract, in  an  action  to  recover  damages  for  such  breach,  he 
not  being  also  in  default,  would  be  to  violate  the  principle  re- 
lied upon  by  the  appellant  in  support  of  this  assignment  of 
error.  In  this  view  of  the  case,  the  proposed  evidence  was 
properly  admissible  to  show  a  clear  and  unequivocal  aban- 
donment by  the  appellant  of  the  contract  to  sell  and  convey 
to  the  appellees  the  premises  in  question,  and  under  which 
the  payments  now  sought  in  this  action  to  be  recovered  back, 
were  made. 

In  connection  with  this  question,  it  is  proper  here  to  consi- 
der the  refusal  of  the  Circuit  Court  to  instruct  the  jury  as 
requested  by  the  appellant,  "  that  if  they  believed  from  the 
evidence  in  thisfcase,  that  the  money  sought  to  be  recovered 
by  the  plaintiffs  from  the  defendant,  consists  of  payments  made 
by  the  said  plaintiffs  toward  the  mill  and  property,  which  the 
said  defendant  had,  by  the  written  and  sealed  articles  of  agree- 
ment referred  to  in  this  case,  covenanted  to  convey  by  deed  to 
the  said  plaintiffs,  upon  their  paying  to  the  said  defendant  the 
sum  of  twelve  hundred  dollars,  part  of  the  consideration  to  be 
paid  by  them  for  said  mill  and  property,  and  that  the  same  was 
so  paid  by  said  plaintiffs  to  said  defendant  as  part  of  said  twelve 

(a)  Webster  v.  Enfield,  5  Gil.  R.  300,  and  cases  cited. 
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hundred  dollars,  then  they  cannot  find  for  said  plaintiffs  in  re- 
spect thereof."  In  this,  as  is  apparent  from  what  has  already 
been  said,  there  was  no  error.  The  instruction,  as  asked  for, 
denied  the  right  of  the  appellees  to  recover  back  payments 
made  by  them  under  the  contract,  without  reference  to  the 
question  whether  such  contract  was  still  in  force,  or  had  been 
abandoned  or  rescinded  by  the  parties,  and  therefore  could  not 
properly  have  been  given.  The  Court  might,  if  it  had  chosen 
to  do  so,  have  so  modified  the  instruction,  as  to  make  the 
right  of  the  appellees  to  recover  for  payments  made  by  them 
under  the  contract,  contingent  upon  its  abandonment,  and 
given  it  as  modified,  but  was  not  imperatively  bound  to  do  so. 
But  these  decisions  of  the  Circuit  Court,  in  reference  to 
the  appellee's  right  to  recover  back  payments  made  under  the 
contract,  are  not  the  only  ones  complained  of.  The  appel- 
lees, on  the  trial  in  that  Court,  offered  in  evidence  certain 
arbitration  bonds  entered  into  between  the  parties,  on  the 
23d  January,  1843,  conditioned  "well  and  truly  to  obey"  the 
award  of  three  persons  therein  named  as  arbitrators,  "of  and 
concerning  a  disputed  contract  in  and  on  a  grist  mill,  between 
the  above  mentioned  parties,"  &c.  and  the  reading  of  said 
bonds  in  evidence  to  the  jury  was  objected  to  by  the  appellant, 
but  his  objections  were  overruled  and  the  papers  read  in  evi- 
dence. The  appellees  were  thus  permitted,  notwithstanding 
the  appellant's  objections,  to  prove  by  several  of  the  arbitra- 
tors, and  also  by  other  persons,  what  was  submitted  to  them 
for  arbitration  by  the  said  parties,  &c.  and  thereupon  to  read 
in  evidence  to  the  jury  the  award  of  James  Bigham  and  James 
Newell,  two  of  the  aforesaid  arbitrators,  as  proved  by  them, 
and  which  was  in  the  words  and  figures  following,  to  wit : 
"Eden,  January  21st  1843.  We  the  arbitrators  award  that 
Oliver  Bannister  pays  for  the  work  that  is  done  on  said  mill, 
by  William  M.  Bead  and  Brown,  $132 ;  we  award  that  said 
Bannister  pays  for  making  a  new  shaft  and  putting  in  said 
mill,  $10 ;  we  also  award  that  said  William  M.  Bead  and 
Brown  stops  $500  on  first  specie  payment  mentioned  in  the 
article  of  agreement  between  said  parties  as  payment,  $500  ; 
and  that  the  said  William  M.  Bead  and  Brown  pays  to  said 
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Oliver  Bannister  the  balance  due  on  the  $700,  according  to 
the  directions  of  the  article  between  said  parties,  and  the 
deeds  mentioned  in  the  article  be  warrantee  deeds  ;  and  also 
award  that  the  above  $132  be  part  of  the  pay  of  the  first  $700, 
as  trade  on  the  face  of  the  article,"  &c,  &c.  Signed  and  seal- 
ed by  said  James  Bigham  and  James  .Newell.  The  several 
opinions  of  the  Court  in  permitting  the  aforesaid  arbitration 
bonds,  parol  evidence  in  explanation  thereof,  and  award,  to 
go  in  evidence  to  the  jury,  were  excepted  to  by  the  appel- 
lant, and  are  now  assigned  for  error.  But  I  deem  it  unneces- 
sary to  notice  any  of  the  various  objections  made  to  the  legal 
admissibility  of  the  evidence  offered  as  preliminary  to  the  in- 
troduction of  the  award,  or  to  consider  more  than  one  or  two 
of  the  many  grounds  of  assault  upon  the  award. 

Whether  any  of  the  remaining  objections  to  the  admission 
of  that  paper  in  evidence  are  well  taken  or  not,  there  can  be 
no  doubt,  that  it  was  void  for  the  reasons,  first,  that  it  was 
made  by  only  two  of  the  three  arbitrators,  to  whom  the  refer- 
ence was  made,  without  any  notice  to  the  third  arbitrator 
and  refusal  by  him  to  act;  ("Watson  on  Awards,  65;)  and 
second,  that  it  purports  to  be  the  award  of  the  three  arbitrators 
to  whom  the  reference  was  made,  and  is,  in  point  of  fact,  exe- 
cuted by  only  two  of  them.  Watson  on  Awards,  8  ;  1  Harri- 
son's Dig.  113  ;  Thomas  v.  Harroll,  1  Sim.  and  Stu.  524. 

But  there  is  also  another  point  of  view,  in  which  this  award 
was  inadmissible  in  evidence  for  any  of  the  purposes  of  this 
suit,  if  no  other  objection  to  it  had  existed.  That  is,  that 
that  proceeding  was  in  affirmance  of  the  contract,  whereas 
this  action  was  brought  for  its  disaffirmance.  The  arbitration 
was  resorted  to  for  the  purpose  of  ascertaining  and  settling 
the  state  of  accounts  between  the  parties  as  arising  under 
the  contract,  up  to  the  date  of  the  reference,  and  with  a 
view  to  the  subsequent  specific  performance  thereof,  ac- 
cording to  its  terms.  The  contract  being  the  basis  of  the 
adjustment  of  accounts  by  the  arbitrators,  they  adjudge,  not 
that  the  appellees  shall  recover  back  payments  made  to  the 
appellant  for  the  purchase  of  the  property  in  their  possession, 
deducting  therefrom  the  appellant's  just  and  reasonable  claim 
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for  the  use  and  occupation  of  such  property  ;  hut  that  the  ap- 
pellant shall  keep  all  that  he  has  received,  and  be  entitled  to 
still  further  payments  until  fully  paid  for  the  property,  and 
then  execute  his  deed  to  the  appellees  therefor,  thus  resusci- 
tating the  contract,  and  continuing  it  in  force,  when,  by  the 
appellant's  breach  of  it,  it  might  by  the  appellees  have  been 
disaffirmed.  To  recognize  such  evidence  as  admissible  for 
the  purpose  of  this  suit  would  be,  to  make  proceedings  un- 
der and  in  affirmance  of  the  contract  available  for  the  pur- 
pose of  disaffirming  it.  This  would  be  manifestly  improper. 
If,  however,  the  action  had  been  brought  upon  the  contract 
to  recover  damages  for  its  breach,  thus  affirming  it,  the  award 
would  have  been  conclusive  to  show  the  state  of  accounts 
between  the  parties  under  it,  including  as  well  as  the  appellees' 
damages  by  reason  of  the  appellant's  breach,  as  the  payments 
made  by  them  up  to  the  date  of  the  reference.  In  this  view 
of  the  case,  it  necessarily  follows,  that  the  Circuit  Court  er- 
red as  is  alleged  by  the  appellant  in  and  by  his  assignment  of 
errors,  as  well  in  admitting  the  award  in  evidence,  as  in  in- 
structing the  jury  on  the  appellant's  request  as  it  did,  "that 
in  determining  the  yearly  value  of  the  mill,  &c.  the  jury  will 
take  into  consideration  the  award  of  the  arbitrators,  as  to  the 
damages  sustained  by  the  plaintiffs." 

For  these  errors,  and  without  examining  any  of  the  various 
other  questions  sought  to  be  presented  for  our  consideration 
in  this  case,  the  judgment  of  the  Circuit  Court  will  be  re- 
versed with  costs,  and  the  cause  remanded  with  directions  to 
award  a  venire  de  novo,  and  for  other  and  further  proceed- 
ings conformable  to  this  Opinion. 

Judgment  reversed. 


104  SUPREME  COURT. 

Dana  v.  Bryant  et  al. 

Giles  C.  Dana,  plaintiff  in  error,  v.  Thomas  Bryant  et  al.t 
defendants  in  error. 

Error  to  Peoria. 

The  principle  is  undeniable,  that  a  defendant  succeeding  on  one  plea,  which 
is  a  complete  answer  to  the  declaration,  shall  have  judgment  in  his  favor, 
in  bar  of  the  action. 

It  is  a  general  rule  in  pleading,  that  a  party  confesses  all  such  traversable 
allegations  on  the  opposite  side  as  he  does  not  controvert.  The  omission 
by  him  to  traverse  material  facts  alleged  by  his  adversary,  is  considered 
as  an  admission  of  them.  What  he  thus  concedes  on  the  record,  he  is  not 
permitted  afterwards  to  contradict. 

To  this  general  rule,  however,  there  are  exceptions.  One  of  them  is  in  the 
case  of  dilatory  pleas.  Such  pleas  do  no  go  to  the  merits  of  the  action, 
but  merely  oppose  some  matters  of  form  to  the  further  progress  of  the 
case.  Another  exception  is  in  the  case  of  a  new  assignment.  The  office 
of  a  new  assignment  is  to  obviate  a  difficulty  occasioned  by  the  generality 
of  the  declaration,  and  the  defendant  is  required  to  plead  to  it  anew, 
leaving  out  of  question  the  original  plea  tendered  to  the  declaration. 

Again,  the  rule  is  not  held  to  be  applicable  to  pleadings  in  estoppel.  A 
plea  in  estoppel,  instead  of  confessing  the  allegations  of  the  opposite  par- 
ty, neither  admits  them,  as  in  the  case  of  a  plea  in  confession  and  avoid- 
ance, nor  denies  them,  as  in  the  case  of  a  plea  of  traverse,  but  alleges 
some  new  matter,  which  being  inconsistent  with  those  allegations,  pre- 
cludes the  party  from  availing  himself  of  them. 

A  party,  who  has  been  unsuccessful  in  pleading  an  estoppel,  is  not  after- 
wards precluded  from  confessing  and  avoiding,  or  traversing  the  allega- 
tions of  his  adversary.  The  issue  presented  by  the  estoppel,  is  not  to  de- 
termine the  truth  or  validity  of  the  particular  facts  pleaded,  but  the  right 
and  power  of  the  party  to  insist  on  them  as  a  defence.  This  is  the  only 
question  to  be  decided.  If  the  estoppel  is  sustained,  the  other  party  is 
concluded  from  making  the  allegations  he  has  interposed.  If  disallowed 
the  party  who  has  admitted  nothing  by  pleading  it,  may  then  present  his 
answer  to  the  allegations.  The  question  seems,  therefore,  to  be  a  pre- 
liminary one,  which  may  not  necessarily  dispose  of  the  whole  case,  and 
should  be  first  decided,  where  there  are  other  questions  of  fact  to  be 
tried. 

When  it  is  decided  that  a  defendant  is  not  estopped  by  the  record  from  in- 
sisting on  the  allegations  of  his  plea,  the  judgment  on  the  finding  should 
be  interlocutory,  and  not  final,  concluding  the  plaintiff  from  the  further 
assertion  of  his  claim. 

This  was  the  case  of  a  motion  for  a  writ  of  inquiry  of  dam- 
ages, &c.,  on  a  judgment  rendered  upon  the  official  bond  of 
a  sheriff  at  a  previous  term  of  the  Peoria  Circuit  Court. 
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The  motion  was  made  at  the  April  term,  1844,  of  said  Court, 
and  heard  before  the  Hon.  John  D.  Caton  and  a  jury.  One 
of  the  issues  was  found  for  the  defendants,  and  on  their  mo- 
tion, final  judgment  was  rendered  by  the  Court  in  their  favor, 
after  the  jury  had  found  that  the  breaches  assigned  were  true, 
and  had  assessed  the  plaintiff's  damages  at  $509.66.  The 
plaintiff,  for  this  reason,  prosecutes  his  writ  of  error  in  this 
Court.  The  material  facts  and  pleadings  appear  in  the  Opin 
j on  of  the  Court. 

E.  W.  Powell  &   W.  F.  Bryan,  for  the  plaintiff  in  error : 

Nul  tiel  record  only  puts  in  issue  the  record.  1  Chitty's 
PI.  521  ;  2  Tidd's  Prac.  746  ;  2  Duer's  Prac.  161 ;  Bush  v. 
Critchfield,  5  Ohio,  63. 

The  plaintiff  was  entitled  to  judgment.  The  People  v.  Had- 
dock, 12  Wend.  475  ;  Shreve  v.  Whittlesey,  7  Missouri  473  ; 
Menard  v.  Wilkinson,  3  do.  255;  Havens  v.  Bush,  2  Johns. 
387;  Stafford  v.  City  of  Albany,  6  do.  1;  1  Chitty's  PL  695; 
5  Bac.  Ab.  453. 

A  defendant  cannot  have  judgment,  non  obstante  veredicto; 
his  remedy  is  in  arrest  of  judgment.  Schermerhom  v.  Scher- 
merhorn,  5  Wend.  513. 

It  is  a  rule,  that  every  pleading  is  taken  to  confess  such 
traversable  matters  alleged  on  the  other  side,  as  it  does  not 
traverse.  But  there  are  exceptions  to  this  general  rule,  and 
among  them,  in  cases  of  dilatory  pleas,  and  pleadings  in  es- 
toppel.    Stephen  on  PL  219,  220;  Gould's  PL  46,  343. 

C.  Ballance,  for  defendants  in  error,  cited  Burlingame  v. 
Turner,  1  Scam.  588;  Gould's  PL  509,  510. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  At  the  October  term,  1839,  of  the  Peoria  Circuit 
Court,  a  judgment  was  recovered  in  the  name  of  the  People  of 
the  State  of  Illinois  against  Thomas  Bryant,  Charles  Ballance, 
Augustus  O.  Garrett,  John  C.  Caldwell,  and  Luther  Sears,  for 
the  sum  of  ten  thousand  dollars,  the  amount  of  the  penalty  of 
the  official  bond  of  said  Bryant,  as  sheriff  of  Peoria  county. 

VOL.    YI.  11 
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At  the  April  term  1841,  in  pursuance  of  the  14th  section 
ol  the  "Act  concerning  Sheriffs  and  Coroners"  (R.  L.  376 ; 
Gale's  Stat.  655,)  Giles  C.  Dana  moved  the  Court  for  a 
writ  of  inquiry  of  damages  on  said  judgment  and  suggested 
several  breaches  of  the  bond,  the  most  material  of  which  was, 
in  substance,  that  at  the  May  term,  1838,  of  said  Court,  he 
recovered  a  judgment  against  Thomas  Phillips  for  $373.60 ; 
that  on  the  18th  day  of  March,  1839,  a  writ  of  fieri  facias 
was  issued  on  said  judgment  and  delivered  to  said  Bryant,  as 
sheriff,  to  be  executed;  that  during  its  life  time,  said  Bryant 
received  $5  by  virtue  thereof;  that  on  the  18th  day  of  Sep- 
tember, 1839,  an  alias  fieri  facias  issued  on  said  judgment, 
which  came  to  the  hands  of  said  Bryant  as  sheriff,  and  that  on 
the  18th  day  of  December,  1839,  by  virtue  thereof  he  re- 
ceived from  said  Phillips  the  whole  amount  due  thereon, 
which  he  refused  and  neglected  to  pay  said  Dana.  The  de- 
fendant appeared,  and  pleaded  six  pleas  to  the  assignment  of 
breaches.  A  demurrer  was  sustained  to  the  third,  fourth  and 
sixth  pleas. 

The  first  plea  denies  that  a  fiere  facias  was  isued  on  the 
judgment,  on  the  18th  day  of  March,  1839,  directed  to  the 
sheriff  of  Peoria  county  to  be  executed.  The  plaintiff  joined 
issue  on  this  plea. 

The  second  plea  denies  that  Bryant,  as  sheriff,  received 
on  the  18th  day  of  December,  1839,  the  amount  due  on  the 
alias  fiere  facias.     On  this  plea  issue  was  joined. 

The  fifth  plea  alleges,  that  the  said  sum  of  money  was  re- 
ceived by  said  Bryant  without  any  legal  authority,  and  was 
not  received  by  him  as  sheriff.  To  this  plea,  the  plaintiff 
replied  by  way  of  estoppel,  that  the  defendants  ought  not  to 
be  permitted  to  plead  said  plea,  because  said  Bryant,  by  his 
return  indorsed  on  the  alias  fiere  facias,  acknowledged  that 
he  received  said  sum  of  money  as  sheriff  as  by  the  said  re- 
turn, remaining  of  record,  will  be  seen.  The  defendant  re- 
joined, nul  tiel  record. 

This  last  issue  was  heard  by  the  Court,  and  found  for  the 
defendants.  A  writ  of  inquiry  was  awarded,  and  a  jury 
sworn  to  assess  the  damages  sustained  by  the  plaintiff,  by 
reason  of  the  breaches  suggested,  who  found  that  the  breaches 


DECEMBER  TERM184*.  107 

Dana  v.  Bryant  et  al. 

assigned  were  true,  and  assessed  the  plaintiff's  damages  at 
$509.66. 

The  defendants  entered  their  motion  for  judgment  on  the 
issue  found  in  their  favor  by  the  Court,  which  motion  the  Court 
sustained,  and  rendered  final  judgment  for  the  defendants, 
although  the  jury  had  found  for  the  plaintiff  on  the  other 
issues. 

To  reverse  that  judgment,  Dana  prosecutes  his  writ  oi 
error. 

The  main  question  presented  for  our  consideration  by  the 
assignment  of  errors,  is  whether  the  defendants,  on  the  find- 
ing of  the  Court  on  the  issue  of  nul  tiel  record,  were  entitled 
to  judgment. 

It  is  insisted  by  the  defendants,  that  the  replication  admit- 
ted the  truth  of  all  the  material  allegations  of  the  plea,  and 
that  the  plaintiff  failing  to  sustain  his  replication  by  the  pro- 
duction of  the  record,  the  defendants  were  entitled  to  final 
judgment.  If  the  replication  is  to  be  regarded  as  an  admis- 
sion by  the  plaintiff  of  the  facts  set  up  by  the  plea,  the  con- 
clusion contended  for  follows,  and  the  defence  was  complete. 
The  principle  is  undeniable,  that  a  defendant  succeeding  on 
one  plea,  which  is  a  complete  answere  to  the  declaration,  shall 
have  judgment  in  his  favor,  in  bar  of  the  action. 

It  is  a  general  rule  in  pleading,  that  a  party  confesses  all 
such  traversable  allegations  on  the  opposite  side,  as  he  does 
not  controvert.  The  omission  by  him,  to  traverse  material 
facts  alleged  by  his  adversary,  is  considered  as  an  admission 
of  them.  And  what  he  thus  concedes  on  the  record,  he  is  not 
permitted  afterwards  to  contradict. 

To  this  general  rule,  there  are  certain  exceptions.  One  of 
them  is  in  the  case  of  dilatory  pleas.  Such  pleas  do  not  go 
to  the  merits  of  the  action,  but  merely  oppose  some  matters 
of  form  to  the  further  progress  of  the  case. 

Another  exception  is  in  the  case  of  a  new  assignment. 
The  office  of  a  new  assignment  is  to  obviate  a  difficulty  oc- 
casioned by  the  generality  of  the  declaration,  and  the  defend- 
ant is  required  to  plead  to  it  anew,  leaving  out  of  question 
the  original  plea  tendered  to  the  declaration. 

Again,  the  rule  is  not  held  to  be  applicable  to  pleadings  in 
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estoppel.  A  plea  in  estoppel,  instead  of  confessing  the  alle- 
gations of  the  opposite  party,  neither  admits  them,  as  in  the 
case  of  a  plea  in  confession  and  avoidance,  nor  denies  them, 
as  in  the  case  of  a  plea  of  traverse,  but  alleges  some  new 
matter,  which  being  inconsistent  with  those  allegations,  pre- 
cludes the  party  from  availirg  himself  of  them.  Stephen  on 
PI.  219,  220 ;  Gould's  PI.  46,  343. 

If  this  be  the  correct  doctrine  in  relation  to  this  kind  of 
pleading,  it  would  seem  to  follow  necessarily  that  a  party, 
who  has  been  unsuccessful  in  pleading  an  estoppel,  is  not 
afterwards  precluded  from  confessing  and  avoiding,  or  tra- 
versing the  allegations  of  his  adversary.  The  issue  presented 
by  the  estoppel,  is  not  to  determine  the  truth  or  validity  of 
the  particular  facts  pleaded,  but  the  right  and  power  of  the 
party  to  insist  on  them  as  a  defence.  This  is  the  only  ques- 
tion to  be  decided.  If  the  estoppel  is  sustained,  the  other 
party  is  concluded  from  making  the  allegations  he  has  inter- 
posed. If  disallowed,  the  party  who  has  admitted  nothing  by 
pleading  it,  may  then  present  his  answer  to  the  allegations. 
The  questions  seems  therefore,  to  be  a  preliminary  one,  which 
may  not  necessarily  dispose  of  the  whole  case,  and  should  be 
first  decided,  when  there  are  other  questions  of  fact  to  be 
tried. 

In  this  view  of  the  case,  the  finding  of  the  Court  on  the  issue 
of  nul  tiel  record  only  decided  that  the  defendants  were  not 
estopped  by  the  record  from  insisting  on  the  allegations  of 
their,  plea,  and  did  not  determine  that  those  allegations  were 
true.  The  proper  judgment  on  such  finding  was  interlocu- 
tory and  not  final,  concluding  the  plaintiff  from  the  further 
assertion  of  his  claim.  The  plaintiff,  after  this  decision  against 
him,  should  have  tendered  an  issue  to  the  plea,  and  that  issue, 
with  those  formed  on  the  other  pleas,  should  have  been  sub- 
mitted by  the  Court  to  the  jury  for  trial  together. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  consistent 
with  this  Opinion.* 

Judgment  reversed. 


*  A  petition  for  a  re-hearing  was  filed  in  this  case,  which  was  denied. 
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Nelson  Alley  et  al.,  plaintiffs  in  error,  v.  The  People  of 
the  State  of  Illinois,  defendants  in  error. 

Error  to  Warren. 

In  the  absence  of  any  order  of  Court  discharging  a  recognizance,  it  is 
sufficient  to  authorize  an  entry  of  judgment  of  forfeiture,  that  the  record 
should  show  that  the  principal  in  the  recognizance  was  called,  and  made 
default. 

The  scire  facias,  issued  on  a  judgment  of  forfeiture  of  recognizance,  should 
be  against  the  principal  and  sureties,  not  against  the  sureties  alone. 

The  fact,  however  notorious,  that  the  principal  in  a  recognizance  has 
absconded,  does  not  dispense  with  the  necessity  of  issuing  a  scire  facias 
against  him. 

If  a  scire  facias  is  issued  against  the  principal  and  sureties,  and  returned 
scire  feci,  as  to  his  co-defendants,  but  not  as  to  him,  the  Court  is  not 
authorized  to  award  execution  against  them;  to  justify  the  award  of 
execution,  there  must  be  either  service  on  all  of  the  defendants,  or  two 
nihils. 

On  the  16th  day  of  May,  1844,  James  C.  Gregory,  Nelson 
Alley  and  William  C.  Gregory  entered  into  a  recognizance 
before  two  justices  of  the  peace  of  Warren  county,  condi- 
tioned, that  if  the  said  James  C.  Gregory  should  appear  be- 
fore the  Circuit  Court  of  said  county,  on  the  first  day  of  the 
next  term,  then  and  there  to  answer  a  charge  of  burglary 
and  larceny,  and  abide  the  judgment  of  the  Court,  and  not 
depart  without  leave,  then  said  recognizance  to  be  void,  else 
to  remain  in  full  force  and  virtue. 

The  record  does  not  show  the  finding  of  an  indictment, 
but  it  does  appear  that  judgment  was  rendered  at  the  June 
term  1844,  against  the  principal  and  sureties  by  default,  for 
the  sum  of  $800,  the  penalty  of  the  recognizance,  and  a  writ 
of  scire  facias  ordered  to  be  issued  against  Nelson  Alley  and 
William  C.  Gregory,  the  sureties,  commanding  them  to  ap- 
pear at  the  next  term  and  show  cause  why  execution  should 
hot  issue  thereon.  It  was  issued  and  returned  to  the  No- 
vember term  1844,  when  judgment  was  rendered  thereon 
against  said  sureties  by  default,  tor  the  sum  of  $800,  and  ex- 
ecution awarded,  by  the  Hon.  Jesse  B.  Thomas  presiding  in 
said  Warren  Circuit.  The  cause  was  submitted  without  ar- 
gument, on  the  assignment  of  errors  and  authorities  cited. 
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0.  H.  Browning,  for  the  plaintiffs  in  error,  assigned  for 
error,  the  following,  to  wit : 

1.  It  does  not  appear  from  the  scire  facias,  that  an  indict- 
ment was  ever  fonnd  against  the  principal  in  the  recogni- 
zance for  the  offence  for  which  he  was  recognized. 

2.  There  is  no  averment  in  the  scire  facias,  that  the  re- 
cognizance had  been  forfeited  by  the  principal  in  the  recog- 
nizance. 

3.  The  Court  erred  in  awarding  sci.fa.  against  two  only 
of  the  recognizors,  when  the  recognizance  was  entered  into 
by  three  jointly. 

4.  The  Court  erred  in  rendering  judgment  against  the  de- 
fendants in  said  scire  facias. 

5.  The  scire  facias  shows  no  cause  of  action  against  the 
defendants. 

The  following  authorities  were  cited  in  support  of  the 
alleged  errors.  Andress  v.  The  State,  3  Blackf.  110  ;  Lang 
v.  The  State,  lb.  344  ;  Underhill  v.  Devereux,  2  Saund.  Part 
I,  71  b.  note — 71  c.  note— 72. 

J.  A.  McDougall,  Attorney  General,  for  the  defendants  in 
error,  confessed  the  errors  assigned,  the  only  question  being 
as  to  the  effect  of  a  reversal  of  the  judgment. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.  The  errors  assigned  in  this  cause  are  con- 
fessed by  the  Attorney  General,  and,  consequently,  there  is 
no  controversy  as  to  the  reversal  of  the  judgment  of  the  Cir- 
cuit Court,  but  as  to  the  effect  of  such  reversal,  there  is. 

The  counsel  for  the  plaintiffs  in  error,  contend  that  the  re- 
cord shows  no  cause  of  action  against  their  clients,  and  that 
therefore  the  judgment  of  this  Court  should  be  final ;  this  po- 
sition is,  on  the  part  of  the  People,  denied. 

For  the  settlement  of  the  question  thus  made,  a  general 
reference  to  the  record,  and  to  the  errors  assigned  thereon,  is 
necessary.  By  such  reference  it  appears,  that  the  plaintiffs 
in  error  were  the  securities  of  one  James  C.  Gregory  in  a  re- 
cognizance entered  into  according  to  law,  conditioned  for  the 
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appearance  of  the  said  James  C.  Gregory,  before  the  Circuit 
Court  of  Warren  county,  to  answer  to  a  charge  of  burglary 
and  larceny.  That  at  the  term  of  said  Court,  at  which  the 
said  James  C.  Gregory  was  recognized  to  appear,  a  judgment 
was  rendered  by  the  said  Court  against  all  of  said  recogni- 
zors by  default,  for  the  forfeiture  of  said  recognizance,  and 
for  the  recovery  by  the  People  of  the  penalty  therein ;  and 
an  order  made  awarding  sci.  fa.  against  Nelson  Alley  and 
William  C.  Gregory,  the  plaintiffs  in  error,  requiring  them 
to  appear  and  show  cause,  why  execution  should  not  issue 
against  them  for  the  penalty  of  the  said  recognizance  ;  and 
further,  that  the  record  of  the  proceedings  therein  does  not 
show  that  any  indictment  was  ever  found  against  the  said  James 
C.  Gregory.  That  a  sci.  fa.  was  accordingly  issued  against  the 
plaintiffs  in  error,  and  duly  served  upon  them  ;  and  that  at  the 
return  term  of  that  writ  a  judgment  was  rendered  against  them, 
by  default  for  the  aforesaid  penalty,  and  execution  ordered. 

The  errors  alleged  to  exist  in  the  record  are,  that  it  does 
not  show  that  any  indictment  was  ever  found  against  the 
said  James  C.  Gregory  ;  that  sci.  fa.  was  ordered  and  issued, 
and  judgment  thereon  rendered  against  the  securities  in  the 
recognizance  only,  without  noticing  the  principal  therein  ;  and 
that  there  is  no  averment  in  the  sci.  fa.  that  the  recognizance 
had  been  forfeited. 

The  first  of  these  objections  is  not  well  taken.  In  the  ab- 
sence of  any  order  of  the  Court  discharging  the  recogni- 
zance, it  is  sufficient  to  authorize  an  entry  of  judgment  of 
forfeiture,  that  the  record  should  show,  that  the  principal  in 
the  recognizance  was  called,  and  made  default.  Tested  by 
this  rule,  the  judgment  of  forfeiture  herein  was  properly  ren- 
dered. But  it  is  otherwise  in  regard  to  the  subsequent  pro- 
ceedings for  the  recovery  of  the  penalty  thus  forfeited.  They 
should  have  been  prosecuted  against  all ;  they  were  not,  and 
therefore  were  erroneous. 

It  is  probable,  that  the  misprision  of  the  clerk  in  this  case, 
in  entering  up  the  order  for  sci.  fa.,  the  issuing  of  that  writ 
and  the  rendition  of  judgment  thereon,  grew  out  of  the  fact, 
that  the  principal  in  the  recognizance  had,  as  it  so  often  hap- 
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pens  in  such  cases,  notoriously  absconded,  and  that  it  was 
consequently  supposed  that  no  service  or  process  could  have 
been  had  upon  him.  This  fact,  however,  if  it  had  existed,  did 
not  dispense  with  the  necessity  of  issuing  the  sci.fa.  against 
him  as  well  as  the  other  defendants ;  nor  if  it  had  been  so  is- 
sued, and  returned  scire  feci  as  to  his  co-defendants,  but  not 
as  to  him,  would  the  Court  have  been  authorized  to  award 
execution  against  them,     (a) 

The  fourth  section  of  the  Practice  Act  has  no  application 
to  such  proceedings,  nor  is  there  any  other  statutory  provi- 
sion regulating  them.  The  practice,  then,  is  derived  from 
the  Common  Law.  There,  although  in  cases  of  recognizances 
estreated  for  collection  into  the  Court  of  Exchequer,  the  usual 
mode  of  proceeding  is  to  sue  out  an  extent  in  chief  against 
the  body,  lands  and  goods  of  the  Crown  debtors,  (become 
so  by  reason  of  the  forfeiture  of  their  recognizances,)  still, 
sci.fa.  is  sometimes  issued,  and  then,  to  justify  the  award  of 
execution,  there  must  either  be  service  on  all  of  the  defend- 
ants, or  two  nihils.     2  Tidd's  Pr.  1091,  1092. 

The  alleged  defect  in  the  scire  facias,  in  not  averring  that 
the  recognizance  ever  had  been  forfeited,  is  good  in  point  of 
law,  but  not  of  fact.  It  does  aver  that  a  judgment  of  forfeit- 
ure had  been  rendered,  and  sets  out  that  judgment  in  Time 
verba  •  nothing  more  than  this  could  be  required. 

Our  conclusion  is,  that  the  whole  record  shows  a  sufficient 
cause  of  action,  or  more  properly  speaking,  a  sufficient  ground 
for  the  award  of  execution  against  the  plaintiffs  in  error, 
which  should  not  be  defeated  by  a  mere  clerical  misprision. 
The  judgment  will  be  reversed,  and  the  cause  remanded  to 
the  Circuit  Court  of  Warren  county,  with  directions  to  award 
a  scire  facias  de  novo  against  James  C.  Gregory  and  the 
plaintiffs  in  error. 

Judgment  reversed. 

(a)    Contra—  Sans  v.  People,  3  Gil.  R.  334;  Wheeler  v.  People,  39  111.  R.  432;  People  v. 
O'Brien,  41  111.  R.  303. 
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Charles   Ballance,   appellant,  v.   Isaac   Underhill  et  al., 

appellees. 

Appeal  from  Peoria. 

All  lands  embraced  within  the  limits  of  any  incorporated  town  are  express- 
ly excepted  from  the  operation  of  the  pre-emption  law  of  1838. 

Bill  for  an  injunction  in  the  Peoria  Circuit  Court,  at  the 
March  special  term  1844,  the  Hon.  John  D.  Caton  presiding. 

The  facts  alleged  in  the  bill  are  substantially  as  follows  : 
The  appellant  claims  to  have  been  in  the  long  possession  and 
occupancy  of  the  South  East  fractional  quarter  of  section 
nine  (9),  in  township  eight  (8)  north,  range  eight  (8)  east 
of  the  fourth  principal  meridian,  previous  to  the  passage  of 
the  pre-emption  law  of  1838,  and  that  he  had  complied  with 
all  the  requisites  of  that  law  for  obtaining  a  pre-emption 
thereto,  and  made  the  necessary  proof  before  the  land  officers 
to  establish  his  right,  but  that  they  would  not  permit  him  to 
enter  the  land,  because  one  John  L.  Bogardus  had  previously 
entered  it  under  the  provisions  of  the  pre-emption  law  of 
April  5,  1832,  that  on  the  15th  day  of  November,  1837,  Isaac 
Underhill  and  Lewis  Bigelow  entered  said  land  in  the  name 
of  said  Bogardus  by  the  filing  of  false  affidavits,  which  they 
knew  to  be  false ;  that  said  Bogardus  was  not  an  actual  set- 
tler and  house-keeper  on  said  tract  of  land  on  the  5th  day  of 
April,  1832,  and  that  he  had  not  resided  on  it  since  the  year 
1829  ;  that,  when  said  entry  was  made,  he  was  residing  in 
the  city  of  JSTew  York,  and  knew  nothing  of  said  transactions 
and  had  no  interest  in  them;  that,  when  Bogardus  was  in 
possession  of  said  land,  he  was  the  tenant  of  one  Jaques 
Mette,  which  fact  was  known  to  Underhill  and  Bigelow  when 
they  entered  said  land.  After  the  entry  by  said  Underbill 
and  Bigelow  in  the  name  of  said  Bogardus,  they  commenced 
three  actions  of  ejectment  against  the  complainant  in  this  bill, 
for  parcels  of  said  land,  and  after  this  said  Bigelow  died, 
leaving  the  other  defendants  in  this  case  his  heirs  at  law. 

vol.  vi.  12 
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The  prayer  of  the  bill  was  for  an  injunction  and  genera* 
relief.  A  plea  of  former  recovery  was  filed  to  so  much  of 
the  bill  as  sets  up  any  right  in  the  complainant,  except  the 
right  claimed  under  the  pre-emption  Act  of  1838,  setting 
forth  the  proceedings  had,  and  decrees  made  in  the  Circuit 
Court  and  in  this  Court,  in  a  case  between  the  same  parties, 
reported  in  3  Scammon,  at  page  453.  To  so  much  of  the 
bill  as  related  to  the  right  claimed  under  the  pre-emption 
Act  of  1838,  the  defendants  filed  their  demurrer.  The  Court 
below  held  the  plea  to  be  sufficient,  and  also  sustained  the 
demurrer.  The  complainant  refusing  to  reply  to  the  plea,  and 
declining  to  amend  his  bill,  it  was  dismissed  at  his  costs,  and 
the  injunction  dissolved.  From  these  decisions,  the  com- 
plainant appealed  to  this  Court. 

O.  Ballance,  pro  se,  cited  Bruner  v.  Manlove,  3  Scam. 
840  ;  Isaacs  v.  Steel,  lb.  97 ;  Frisby  v.  Ballance,  4  do.  399. 

JV.  IT.  Purple,  E.  N.  Powell  <&  W.  F.  Bryan,  for  the 
appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  This  was  a  bill  in  chancery  filed  for  the  pur- 
pose of  obtaining  an  injunction  to  restrain  the  defendants 
from  taking  possession  of  a  portion  of  the  South  East  frac- 
tional quarter  of  section  nine  (9),  in  township  eight  (8) 
north,  range  eight  (8)  east  of  the  fourth  principal  meridian, 
to  recover  a  part  of  which  portion,  they  had  instituted  actions 
of  ejectment,  and  threatened  to  proceed  for  the  residue.  The 
bill  sets  forth  the  legal  title  of  the  defendants  substantially  as 
stated  in  the  bill  in  the  case  between  the  same  parties,  re- 
ported in  3  Scam.  453,  and  avers  that  their  title  was  obtained 
by  fraud,  and  in  violation  of  complainant's  rights.  It  then 
proceeds  to  charge,  that  complainant  was  entitled  to  a  pre- 
emption to  the  land,  under  the  Act  of  Congress  of  the22d  day 
of  June,  1838  ;  that  he  made  the  necessary  proof  to  the  land 

*  Lookwood,  J.  did  not  hear  the  argument  in  this  cause,  and  gave  no  opinion. 
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office  on  the  20th  day  of  June,  1840,  but  that  the  land  officers 
refused  his  application,  on  the  ground  that  it  had  been  already 
entered  by  one  Bogardus  under  the  pre-emption  law  of  1832. 

To  so  much  of  the  bill  as  sets  up  any  right  in  the  complain- 
ant, except  the  right  claimed  under  the  pre-emption  Act  of 
1838,  the  defendants  filed  a  plea  of  former  recovery,  setting 
forth  the  proceedings  and  decrees  had  in  the  Circuit  Court 
and  in  this  Court  in  the  case  before  referred  to ;  and  to  the  bal- 
ance of  the  bill  not  answered  by  the  plea,  the  defendants  tiled 
a  demurrer.  The  plea  was  set  down  for  hearing  by  the  com- 
plainant, and  the  Court  held  it  to  be  sufficient.  The  Court  also 
sustained  the  demurrer  to  the  residue  of  the  bill.  The  com- 
plainant refusing  to  reply  to  the  plea,  and  declining  to  amend 
his  bill,  the  Court  dismissed  the  bill  at  the  complainant's  costs, 
and  dissolved  the  injunction,  which  had  previously  been  grant- 
ed, from  which  decision  the  complainant  has  taken  an  appeal. 

The  errors  assigned  question  the  propriety  of  the  decision 
of  the  Court  in  sustaining  the  demurrer,  in  dissolving  the  in- 
junction, in  denying  relief  to  the  complainant,  and  in  dismiss- 
ing the  bill. 

As  all  of  the  allegations  of  the  bill  are  disposed  of  by  the 
plea,  the  sufficiency  of  which  is  not  questioned,  except  those 
which  set  up  a  right  of  pre-emption  in  the  complainant  under 
the  law  of  1838,  it  is  only  necessary  to  inquire  whether  that 
part  of  the  bill  shows  that  the  complainant  is  entitled  to  the 
relief  sought.  Without  inquiring  into  the  question,  whether 
the  Court  might,  in  a  suit  of  this  character,  go  behind  the  pur- 
chase of  Bogardus  and  determine  whether  he  was  really  enti- 
tled to  a  pre-emption  under  the  Act  of  1832,  it  is  very  clear 
that  the  complainant  could  not  be  entitled  to  a  pre-emption  to 
the  land  in  question,  under  the  law  of  1838.  All  lands  em- 
braced within  the  limits  of  any  incorporated  town,  are  ex- 
pressly excepted  from  the  operation  of  the  pre-emption  law  of 
1838.  Land  Laws,  574.  And  by  an  act  of  the  General  As- 
sembly of  this  State,  approved  Feb.  21,  1837,  the  town  of 
Peoria)was  incorporated,  within  the  corporate  limits  of  which 
town,  as  shown  by  the  complainant's  bill,  are  embraced  the 
premises  in  question.     Private  acts  of  1837,  65.     This,  then, 
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is  conclusive  against  the  right  of  the  complainant  to  a  pre- 
emption under  the  Act  of  1838,  without  which,  there  is  not 
a  pretence  but  the  demurrer  should  have  been  sustained. 
The  dissolution  of  the  injunction,  the  denial  of  relief,  and  the 
dismissal  of  the  bill  followed  as  a  matter  of  course. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs.* 

Decree  affirmed. 


Samuel  Livingston,  appellant,  v.  Charles  Kettelle,  School 
Commissioner,  &c.  appellee. 

Appeal  from  Peoria. 

A  certificate  of  acknowledgment  of  a  mortgage  deed  was  in  the  following 
words,  to  wit :  "  State  of  Illinois,  Peoria  county.  Personally  appeared 
before  the  undersigned,  an  acting  justice  of  the  peace,  the  above  named 
mortgagor,  who  is  personally  known  to  me  as  the  identical  person  who 
executed  said  mortgage,  and  who  acknowledged  the  same  as  his  free  act 
and  deed  for  purposes  therein  expressed.  A.  M.  Hunt,  J.  P.  [Seal] ." 
Held,  a  substantial  compliance  with  the  provisions  of  the  statute. 

The  Circuit  Court  may,  as  a  matter  of  convenience,  take  notice  of  the  fact 
who  are  justices  of  the  peace,  for  the  county  in  which  it  is  held,  without 
strict  proof  of  their  official  character. 

Scire  Facias  to  foreclose  a  mortgage,  in  the  Peoria  Cir- 
cuit Court,  before  Hon.  John  D.  Caton,  May  term,  1844. 
The  Opinion  of  the  Court  exhibits  the  state  of  the  facts,  and 
pleadings  in  the  case. 

C.  Ballance,  for  the  appellant : 

The  law  requires,  that  before  the  officer  shall  take  the  ac- 
knowledgment of  a  deed,  "  the  person  offering  to  make  such 
acknowledgment  shall  be  personally  known  to  him  to  be  the 
real  person  who,  and  in  whose  name  such  acknowledgment 
is  proposed  to  be  made,"  &c;  and  the  officer  "  shall  in  his  cer- 
tificate thereof  state  that  such  person  was  personally  known 

*A  petition  for  a  re-hearing  was  filed  by  the  appellant,  which  was  denied. 
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to  him  to  be  the  person  whose  name  is  subscribed  to  such  deed 
or  writing  as  having  executed  the  same."  R.  L.  132;  Gale's 
Stat.  150. 

The  certificate  of  the  magistrate,  in  this  case,  is  defective, 
because  it  does  not  appear  of  what  county  or  State  said  Hunt 
was  a  justice  of  the  peace.  It  is  true,  that  the  words,  "State 
of  Illinois,  Peoria  County,"  are  in  the  margin  of  the  acknow- 
ledgment of  the  mortgage,  but  he  does  not  say  that  he  is  a 
justice  of  "  said  county." 

The  certificate  that  the  mortgagor  is  known  to  the  justice 
as  the  identical  person,  &c,  not  known  to  be,  &c,  is  insuf- 
ficient. An  imposter  might  be  palmed  on  society  as  Col. 
Pluck,  and  after  the  imposture  was  detected,  a  justice  might 
well  certify  that  he  had  known  him  as  Col.  Pluck,  but  not 
that  he  knew  him  to  be  Col.  Pluck.  The  same  objection  is 
applicable  to  another  portion  of  the  certificate. 

Again,  the  certificate  states  that  the  deed  was  acknow- 
ledged, not  for  the  purposes  therein  expressed,  but  for  pur- 
poses, to  wit,  some  of  the  purposes. 

Finally,  said  mortgagor  is  said  to  be  known  to  the  justice  as 
the  person  who  executed  said  mortgage  and  acknowledged 
the  same.  He  may  be  the  person  who  did  this,  and  at  the 
same  time,  not  the  person  "  whose  name  is  subscribed  to  it 
as  having  executed  it." 

This  proceeding  is  upon  a  statute  made  in  derogation  of 
the  common  law,  and  the  statute  must  be  strictly  construed 
and  pursued.  If  the  acknowledgment  is  defective,  it  follows 
that  the  recorder  had  no  right  to  record  the  deed.  If  it  is  not 
"duly  executed  and  recorded,"  there  is,  in  contemplation  of 
law,  no  such  record  as  is  set  forth  in  the  scire  facias. 

0.  Peters,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 
Tebat,  J.*     This  was  a  proceeding  by  scire  facias  to  fore- 
close a  mortgage.     The  defendant  pleaded  uul  tiel  record. 


*  Lockwood,  J.  did  not  hear  the  argument  in  the  case,  and  gave  no  opinion. 
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On  the  trial  before  the  Court,  the  plaintiff  offered  to  read  in 
evidence  a  mortgage  corresponding  with  the  one  set  out  in 
the  scire  facias,  to  which  was  annexed  a  certificate  of  acknow- 
ledgment in  these  words:  "State  of  Illinois,  Peoria  County. 
Personally  appeared  before  the  undersigned,  an  acting  justice 
of  the  peace,  the  above  named  mortgagor,  who  is  personally 
known  to  me  as  the  identical  person,  who  executed  said  mort- 
gage, and  who  acknowledged  the  same  as  his  free  act  and 
deed  for  purposes  therein  expressed.  A.  M.  Hunt,  J.  P. 
[Seal.]"  The  mortgage  appeared  to  have  been  recorded. 
The  defendant  objected  to  the  introduction  of  the  mortgage, 
because  the  certificate  of  acknowledgment  was  defective,  but 
the  Court  allowed  it  to  be  read  in  evidence,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  prosecutes  an  ap- 
peal, and  assigns  for  error  the  decision  of  the  Court  in  per- 
mitting the  mortgage  to  be  read. 

The  eleventh  section  of  the  "Act  concerning  conveyances  of 
real  property  "  (R.  L.  132 ;  Gale's  Stat.  150;)  forbids  any 
officer  from  taking  the  ackdowledgment  of  any  person  to  a 
deed  or  instrument  of  writing,  "unless  the  person  offering  to 
make  such  acknowledgment  shall  be  personally  known  to  him 
to  be  the  real  person  who  and  in  whose  name,  such  acknow- 
ledgment is  proposed  to  be  made,  or  shall  be  proved  to  be 
such  by  a  credible  witness,"  and  requires  that  the  officer  taking 
the  acknowledgment  "shall  in  his  certificate  thereof,  state  that 
such  person  was  personally  known  to  him  to  be  the  person 
whose  name  is  subscribed  to  such  deed  or  writing,  as  hav- 
ing executed  the  same,  or  that  he  was  proved  to  be  such 
by  a  credible  witness."  The  same  Act  authorizes  deeds  thus 
acknowledged,  to  be  recorded. 

TJie  eighteenth  section  of  the  "Act  concerning  judgments 
and  executions'''  (R.  L.  376;  Gale's  Stat.  393;)  authorizes  the 
foreclosure,  by  scire  facias  of  mortgages,  which  are  duly 
executed  and  recorded." 

The  only  point,  then,  for  our  decision,  is  whether  the  cer- 
tificate of  the  acknowledgment  of  the  mortgage  was  in  com- 
pliance with  the  statute  before  referred  to.  It  was  said  by 
this  Court,  in  case  of  McGonnell  v.  Reed,  2  Scam.  371,  that 
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"the  evident  object  of  the  legislature,  in  these  directions  in 
relation  to  the  acknowledgment  of  deeds,  is  to  prevent  one 
individual  from  personating  another."  That  object,  we  think 
has  been  fully  accomplished  in  the  present  case.  The  cer- 
tificate states,  that  the  "above  named  mortgagor"  person- 
ally appeared  before  the  justice^  and  that  he  was  personally 
known  to  him  as  the  identical  person  who  executed  the  mort- 
gage. This  is  equivalent  to  the  statement,  that  the  individual 
was  personally  known  to  the  justice  to  be  the  person  whose 
name  was  subscribed  to  the  mortgage.  The  term,  "the  above 
named  mortgagor,"  must  be  understood  to  mean  the  real 
party  who  was  to  execute  the  mortgage.  We  regard  the  cer- 
tificate as  a  substantial  compliance  with  the  provisions  of  the 
statute. 

It  is  insisted,  however,  that  the  certificate  is  defective,  in 
not  showing  that  the  person  making  it  was  a  justice  of  the 
peace  of  Peoria  county.  The  certificate  purports  on  its  face 
to  have  been  made  in  Peoria  county,  and  by  a  justice  of  the 
peace.  The  presumption  from  it  is,  that  A.  M.  Hunt  was  a 
justice  of  the  peace  of  that  county,  and  acting  in  the  line  of 
his  duty.  Independent  of  this,  the  Circuit  Court  may,  as  a 
matter  of  convenience,  take  notice  of  the  fact  who  are  justices 
of  the  peace,  for  the  county  in  which  it  is  held,  without  strict 
proof  of  their  official  character.  Shattuck  v.  The  People,  4 
Scam.  477.     (a) 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed 
with  costs. 

Judgment  affirmed. 

(a)    Irving  v.  Brownell,  11  111.  R.  416,  and  note  a. 
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Harry,  alias  Henry  "Williams,  appellant,  v.  Vital  Jarrot 
et  al.,  appellees. 

Appeal  from  St.  Clair. 

The  different  Acts  of  the  Legislature,  abolishing  the  Court  of  Common 
Pleas  and  establishing  the  Supreme,  County,  and  County  Com- 
missioners' Court  have  not  clearly  designated  what  Court  shall  be  the 
depository  of  the  books  and  records  relating  to  indentured  servants ; 
such  being  the  fact,  and  also,  that  some  of  them  now  remain  with  the 
clerks  of  the  Circuit  Court,  and  some  with  the  clerks  of  the  County 
Commissioners'  Court,  they  are  properly  in  the  custody  of  either  of  those 
clerks.  When  offered  in  evidence  in  the  county  where  they  are  kept, 
they  are  admissible  in  evidence  on  the  testimony  of  the  clerk  of  the 
Court,  in  whose  custody  they  are,  that  they  were  found  among  the 
books  and  papers  of  the  county  in  his  office,  and  on  further  proof  of 
the  hand-writing  of  the  clerk  by  whom  the  entries  appear  to  have  been 
made. 

Parol  evidence  is  not  admissible  to  prove  who  was  the  administrator  of  an 
estate,  such  fact  being  a  matter  of  record  ;  the  best  evidence,  therefore, 
is  the  record,  and  it  should  be  produced,  or  accounted  for,  according  to 
the  rules  of  evidence. 

The  general  rule  of  the  common  law  is,  that  parol  evidence  is  admissible 
to  prove  the  sale,  delivery  and  ownership  of  personalty.  Exceptions  to 
it  introduced  by  statute,  such  as  the  registering  of  ships,  recording  bills 
of  sale  under  the  Statute  of  Frauds,  and  the  like,  grow  out  of  the  policy 
of  the  law,  in  relation  to  particular  kinds  of  personalty,  &c. 

The  sale  bill  of  an  administrator  is  not  the  written  contract  of  the  pur- 
chaser. The  principle,  which  treats  the  auctioneer  as  the  agent  of  the 
vendor  and  purchaser,  and  his  memorandum  as  the  written  contract  of 
the  parties,  has  place  only  in  those  instances  where,  by  law,  the  contract 
must  be  in  writing.  In  other  and  different  instances,  it  may  be 
admissible,  but  it  is  neither  higher,  nor  better  evidence  than  parol. 

As  a  general  rule,  it  is  true,  that  leading  questions  "cannot  be  put  on  the 
examination  in  chief,  but  it  has  its  exceptions.  Some  of  these  excep- 
tions are,  leading  questions  of  introductory  matter,  leading  and  directing 
the  mind  and  attention  of  the  witness  to  the  main  question  ;  to  a  witness 
hostile  to  the  party  calling  him,  and  evidently  adverse  to  him,  or  eva- 
sive, and  such  like.  But  they  are  only  permitted  under  the  exercise  of 
a  careful  supervision,  and  sound  discretion  of  the  Court,  where  it 
appears  essential  to  promote  justice. 

Trespass  vi  et  armis,  in  the  St.  Clair  Circuit  Court,  May 
term  1843,  before  Hon.  James  Semple  and  a  jury.  Yerdict 
for  defendants.  The  case  was  brought  to  this  Court  by  appeal, 
and  submitted  on  abstracts  and  written  arguments,  and  deci- 
ded at  the  December  term  1843,  but  the  Opinion  was  not 
delivered  until  the  present  term. 
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JV.  Mies,  W.  H.  Underwood,  and  L.  Trumbull,  for  the 
appellant,  in  support  of  the  errors,  assigned,  cited  the  follow- 
ing authorities.  Laws  of  Illinois  Territory,  6 IT,  §  3,  Ordi- 
nance, Art.  vi.  R.  L.  57 — Gale's  Stat.  44  ;  Phcebe  v.  Jay, 
Bre.  207 ;  Merry  v.  Tiffin,  1  Missouri,  725 ;  Winny  v.  White- 
sidesr,  lb.  472;  .  Choisser  Hargrave,  Scain.  317;  Menard 
v.  Astasia,  5  Peters,  104. 

J.  L.  D.  Morrison,  for  the  appellees : 

It  is  a  settled  rule,  that  if  the  copy  of  the  record  is  good 
evidence,  the  original  certainly  is.  Indentures  of  servants 
are  authorized  by  law,  and  required  to  be  made  matters  of 
record  and  preserved.     Laws  of  Illinois  Territory,  424. 

Parol  proof  of  the  administratorship  of  Joseph  A.  Beaird 
was  properly  admitted,  being  connected  with  proof  of  the 
fact  that  the  plaintiff  was  sold  at  the  administrator's  sale. 

The  Court  overruled  the  motion  for  a  new  trial,  upon 
the  principle  stated  in  3  Wash.  C.  C.  R.  58,  "  that  the  evi- 
dence submitted  to  the  jury,  and  upon  which  their  ver- 
dict was  founded,  was  such  as  it  was  peculiarly  their  right 
to  decide  upon ;  and  also,  where  the  construction,  given  by 
the  jury,  to  the  evidence,  was  consistant  with  the  justice  of 
the  case." 

To  induce  the  granting  of  a  new  trial,  there  should  be 
strong  probable  grounds  to  believe  that  the  merits  of  the  case 
have  not  been  fully  and  fairly  tried,  and  that  injustice  has 
been  done.     Harmon  v.  Thornton,  2  Scam.  251. 

The  fact  that  the  administrator  made  a  note  of  the  sale  and 
purchase,  and  returned  it  to  the  Probate  Court,  does  not 
make  it  such  a  written  contract  as  can  only  be  proven  by 
itself;  it  is  only  a  memorandum  made  by  the  administrator, 
which  would,  perhaps,  bind  himself,  but,  like  a  receipt,  might 
be  explained  or  contradicted  by  parol  proof. 

On  a  question  of  slavery  or  freedom,  the  same  rules  of 
evidence  prevail  as  in  other  cases,  concerning  the  right  to 
property.     Baldwin's  C.  C.  R.  577. 

A  bill  of  sale  is  not  necessary.     3  Peters'  Dig.  536. 

The  errors  alleged  in  relation  to  the  instructions  given  to 
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the  jury  cannot  be  sustained.  Phoebe  v.  Jay,  Bre.  207 ; 
Borders  v.  Borders,  4  Scam.  341. 

The  Conrt  will  not  instruct  the  jury  upon  abstarct  princi- 
ples of  law,  not  connected  with  the  evidence  at  all. 

The  motion  for  a  new  trial  was  properly  denied,  because 
the  affidavit  does  not  show  the  use  of  diligence  to  obtain  the 
newly  discovered  evidence.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence,  if  it  appear  that 
the  evidence  might,  with  reasonable  diligence,  have  been  pro- 
cured upon  the  first  trial.    Williams  v.  Baldwin,  18  Johns.  489. 

This  is  a  suit  avowedly  brought  to  test  the  plaintiff's  right 
to  fredeom,  and  the  Court  will  be  justly  warranted,  in  affirm- 
ing the  judgment  of  the  Court  below,  on  the  authority  of  the 
case  of  Leigh  v.  Hodges,  3  Scam.  18.  The  question  was 
not,  who  owns  the  plaintiff,  and  who  is  entitled  to  his  servi- 
ces, but  was  avowedly  a  question  of  indentured  servitude. 
All  the  points  material  to  the  liberty  of  the  plaintiff  were  de- 
cided in  the  case  of  Borders  v.  Borders,  before  cited. 

The  Court  should  be  satisfied  that  manifest  injustice  has 
been  done,  before  it  will  consent  to  disturb  the  verdict  of  the 
jury,  formed  upon  their  opinion  of  the  weight  of  evidence, 
credibility  of  the  witnesses,  and  the  many  minute  circum- 
stances detailed  them,  which  may  reasonably  be  presumed, 
in  support  of  a  verdict,  not  to  have  been  incorporated  in  a 
bill  of  exceptions,  which  professes  to  set  out,  not  all  the  evi- 
dence on  the  trial,  but  only  the  "material"  evidence  appli- 
cable to  the  points  raised,  and  exceptions  taken  on  the  trial. 

The  opinion  of  the  Court  was  delivered  by 

Scates,  J.  Trespass  vi  et  armis,  in  the  common  form. 
The  general  issue,  and  a  special  plea  of  justification  were 
pleaded.  The  latter  stated  in  substance,  that  the  plaintiff, 
being  a  man  of  color,  owned  by,  and  owing  service  as  a  slave 
to  John  Beaird,  in  the  State  of  Tennessee,  and  being  over  fif- 
teen years  of  age,  was  brought  by  him  into  St.  Clair  county, 
in  the  territory  of  Illinois,  on  the  10th  day  of  October,  1814; 
and  that  on  the  17th  day  of  the  same  month  and  year,  plain- 
tiff went  with  Beaird  before  John  Hay,  clerk  of  the  Conrt  of 
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Common  Pleas  of  said  county,  and,  in  Hay's  presence,  enter- 
ed into  an  indenture,  according  to  the  Act  of  Sept.  17,  1807 
concerning  the  introduction  of  negroes  and  mulattoes,  to  serve 
said  Beaird  for  eighty  years  from  that  date  as  an  indentured 
servant;  and  in  which  said  indenture  John  Beaird  covenanted 
to  pay  plaintiff  fifty  dollars,  at  the  expiration  of  said  term ; 
and  that  said  indenture  was  then  and  there  recorded  by  said 
Hay,  as  such  clerk.  That  afterwards  on  or  about  the  first  of 
December,  1814,  while  plaintiff  was  so  held  as  an  indentured 
servant  by  said  Beaird,  said  Beaird  died,  and  Joseph  Beaird 
administered  up  his  estate,  and  as  such  administrator,  came 
into  the  possession  of  the  plaintiff,  and  on  or  about  the  fifth 
day  of  January,  1815,  sold  the  benefit  of  said  contract  of  ser- 
vice, as  part  of  the  effects  of  said  John  Beaird,  to  Joseph  A. 
Beaird,  a  citizen  of  said  Territory,  who  took  and  continued 
in  possession  of  plaintiff,  as  an  indentured  servant,  until  June, 
1827,  when  he  died.  That  N.  Boismenue  and  Cecile  Beaird 
administered  upon  the  estate  of  Joseph  A.  Beaird,  and  in  like 
manner  took  possession  of  plaintiff,  and  on  the  28th  day  of 
July,  1837,  as  such  administrators,  sold  the  benefit  of  the 
contract,  as  part  of  Beaird's  effects,  to  Yital  Jarrot,  the  defend- 
ant, who  took  possession  of  him  ;  and  that  at  the  times  men- 
tioned in  the  declaration,  plaintiff  ran  away  from,  and  left  the 
services  of  said  Jarrot,  and  against  his  will,  and  so  he  avows 
and  justifies  the  trespasses,  in  his  own  right,  and  McAdams, 
as  his  servant,  in  compelling  plaintiff  to  return  to  his  service. 
Traverse  and  issue.  Trial  by  jury,  and  verdict  for  the  de- 
fendants, Jarrot  and  McAdams. 

During  the  progress  of  the  trial,  there  were  several  excep- 
tions taken  to  the  opinion  of  the  Court,  in  relation  to  the  tes- 
timony, and  the  giving  and  refusing  instructions  ;  and  also  in 
refusing  a  motion  for  a  new  trial :  all  of  which  are  made  part 
of  the  record  by  a  bill  of  exceptions  containing  all  the  testi- 
mony, and  an  affidavit  of  newly  discovered  testimony. 

By  the  plaintiff's  testimony,  the  assault  and  battery,  hand- 
cuffing, and  imprisonment  were  proven ;  and  it  was  also  pro- 
ven, that  Jarrot  requested  and  directed  McAdams  to  do  what 
was  done  by  him. 


124  SUPKEME  COURT. 

Williams  v.  Jarrot  et  al. 

V.  L.  Williams,  on  his  examination  in  chief  by  the  plaintiff, 
stated  that  he  saw  plaintiff  in  company  with  the  defendants  and 
another  man  ;  that  plaintiff  was  prostrate  on  the  ground  with 
his  foot  fastened  to  the  stirrup,  by  which  a  horse  dragged  him 
along  on  the  ground.  On  cross  examination,  defendants 
asked  witness,  "  Did  Jarrot  tell  them,  there,  not  to  hurt  him?' 
This  was  objected  to,  but  allowed  by  the  Court,  and  answer- 
ed, "Yes,"  to  which  plaintiff  excepted. 

The  defendants  proved,  that  plaintiff,  aged  about  eighteen 
years,  was  brought  into  this  Territory,  by  John  Beaird,  about 
the  latter  part  of  September,  1814,  from  the  State  of  Tennes- 
see, where  plaintiff  was,  by  witness  understood  to  be  a  slave. 

The  defendants  then  introduced  a  book,  purporting  to  be  a 
"  Record  of  indentured  servants  for  St.  Clair  county,  begin- 
ing  3rd  Nov.  1806,  kept  by  John  Hay,  clerk  of  the  Court  of 
Common  Fleas  for  St.  Clair  county  ;"  and  after  proving  by 
William  C.  Kinney,  clerk  of  the  Circuit  Court  of  said  county, 
that  the  book  was  found  amongst  the  old  books  and  papers  of 
the  county  in  his  office,  and  by  John  Reynolds,  the  hand  wri- 
ting of  John  Hay,  the  defendants  offered  to,  and  did  read  in 
evidence  with  the  permission  of  the  Court,  from  said  book,  the 
following  indenture  : 

"St.  Clair  county,  Illinois  Territory,  ss.  Be  it  remembered 
that  on  the  17th  day  of  October  of  the  year  1814,  personally 
came  before  me  the  subscriber,  clerk  of  the  Court  of  Common 
Pleas  of  the  said  county,  John  Beaird  of  said  county,  and 
Harry,  a  negro  boy,  aged  near  upon  sixteen,  and  who  of  his 
own  free  will  and  accord,  did  in  my  presence,  agree,  deter- 
mine, and  promise,  to  serve  the  said  John  Beaird,  for  the  full 
space  of  time,  and  term  of  eighty  years  from  this  date.  And 
the  said  John  Beaird,  in  consideration  thereof,  promises  to 
pay  him,  said  Harry,  the  sum  of  fifty  dollars,  at  the  expiration 
of  his  said  service.  In  testimony  whereof,  they  have  hereun- 
to set  their  hands  and  seals  the  day  and  year  first  herein  above 
written.     Interlineation  made  before  signing. 

Mark  of  M  Harry,  [seal.] 
John  Beaird.  [seal.] 

Signed  and  sealed  in  the  presence  of  John  Hay,  C.  C.  C.  P." 
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The   plaintiff   objected  to    reading  it,  and  excepted  to  the 
opinion  of  the  Court. 

The  defendants  proved  by  William  A.  Beaird,  that  John 
Beaird  died  in  Dec.  1814,  and  then  asked  him  who  was  John 
Beaird's  administrator.  To  this  plaintiff  objected,  the  Court 
allowed  the  testimony,  and  plaintiff  excepted.  Witness  an- 
swered that  Joseph  A.  Beaird  administered  and  sold  plaintiff 
at  the  sale  of  intestate's  personalty ;  that  Joseph  A.  Beaird 
died  in  1827,  and  that  Scipio  Beaird  administered  on  his  es- 
tate. The  plaintiff  introduced  and  read  in  evidence  a  certified 
copy  of  the  letters  of  administation  to  Scipio  Beaird,  and  also 
a  certified  copy  of  the  bill  of  sale  of  Joseph  A.  Beaird's  estate, 
made  by  Scipio  Beaird,  by  which  it  appeared  that  "10  ne- 
groes, defer,  sizes  and  sex"  were  sold  to  Scipio  Beaird  for 
$4000.  Upon  further  examination  of  witness,  he  stated  that 
plaintiff  was  one  of  the  ten  negroes  mentioned  in  the  bill  of  sale, 
and  that  Scipio  Beaird  purchased  them  all  in  his  own  name, 
but  for  the  use  and  benefit  of  the  widowr  and  children  of  Joseph 
A.  Beaird,  deceased  ;.  and  that  Scipio  Beaird  died  in  1837. 

The  defendants  then  read  in  evidence  letters  of  administra- 
tion de  bonis  non 'upon  the  estate  of  Joseph  A.  Beaird,  granted 
to  Cecile  Beaird  and  Nicholas  Boismenue.  The  defendants 
then  proved  by  Nicholas  Boismenue  that  he  and  Cecile,  as 
administrators  of  Joseph  A.  Beaird,  sold  plaintiff  as  part  of 
Beaird's  estate,  to  the  defendant  Jarrot  in  1837.  To  this 
plaintiff  also  objected,  and  excepted. 

The  defendants  further  proved  by  John  Reynolds,  that  he 
was  present  at  the  sale  made  by  Scipio  Beaird,  as  adminis- 
trator; that  Scipio  bought  in  the  ten  negroes,  including 
plaintiff,  for  the  estate,  the  old  lady  and  the  children  of  Joseph 
A.  Beaird,  and  that  the  estate  was  perfectly  solvent  and  owed 
no  debts;  that  Scipio  was  a  single  man,  living  with  the  widow 
and  children  as  one  of  the  family,  and  that  plaintiff  served 
them  all  nine  or  ten  years  and  up  to  the  death  of  Scipio. 
Defendants  then  asked  witness,  "Did  Cecile  and  Nicholas  sell 
the  plaintiff  at  administrator's  sale,  as  a  part  of  the  estate  of 
Joseph  A.  Beaird  in  1837 ?"— answer,  "certainly."  To  this 
question  and  answer  plaintiff  objected  and  excepted. 
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They  also  proved  by  Nicholas  Boismenue,  that  he  and 
Cecile  sold  plaintiff  to  Vital  Jarrot,  in  1837,  as  part  of  Jo- 
seph A.  Beaird's  estate. 

The  instructions  given  for  the  defendants  were, 

First.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  is  an  indentured  servant,  under  the  laws  of  the  Illi- 
nois Territory,  then,  under  the  constitution  of  Illinois,  the 
said  plaintiff  is  bound  to  serve  out  the  time  of  his  service  as 
such  indentured  servant. 

Second.  That  by  the  laws  of  Illinois,  the  benefit  of  the 
contract  of  service  of  indentured  servants,  passed  to  the  ad- 
ministrators of  the  master,  and  may  be  sold  by  said  adminis- 
trator, as  a  portion  of  his  goods,  chattels  and  effects. 

The  Court  refused  to  instruct  the  jury  for  the  plaintiff, 

First.  That  they  might  find,  either  nominal  damages,  one 
cent,  or  exemplary  damages,  such  as  will  operate  as  an  ex- 
ample and  a  warning  for  all  other  persons,  and  against  all  fu- 
ture attempts. 

Second.  That  exemplary  damages  can  be  given  by  juries 
as  a  punisment  to  the  wrong  doer,  even  though  the  plaintiff 
prove  no  damage  actually  sustained  by  him. 

The  giving  the  two  first,  and  the  refusal  of  the  last  two  in- 
structions were  excepted  to. 

The  newly  discovered  evidence  was  set  forth  in  an  af- 
fidavit made  by  ET.  Niles,  plaintiff's  attorney,  and,  in  sub- 
stance, that  John  D.  Hughes,  Probate  Justice  of  St.  Clair 
county,  told  affiant  that  the  sale  bill  of  John  Beaird's  es- 
tate, made  by  Joseph  A.  Beaird,  his  administrator,  is  in  ex- 
istence, and  on  file  in  his  office  ;  and  that  it  appears,  from 
said  sale  bill,  that  plaintiff  was  sold  to  John  Reynolds  in 
1815,  at  the  administrator's  sale  ;  and  that  these  facts  were 
unknown  to  this  deponent,  and,  he  believes,  were  unknown 
to  the  plaintiff  or  his  other  counsel,  until  after  the  trial. 
The  affidavit  sets  forth  a  copy  of  the  sale  bill,  which  pur- 
ports to  have  been  made  at  Cahokia,  on  the  5th  day  of 
January,  1815 ;  and  the  first  article  of  property  mentioned 
in  it  is  a  negro  boy,  named  Harry,  sold  to  John  Reynolds 
for  $450. 
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There  are  nine  errors  assigned : 

First.     In  refusing  to  grant  a  new  trial. 

Second.  The  admission  of  verbal  evidence  of  the  sale  of 
the  personal  property  of  Joseph  A.  Beard. 

Third.  The  admission  of  like  evidence,  to  show  who  was 
the  administrator  of  John  Beaird. 

Fourth.  Admitting  the  book  found  in  the  clerk's  office, 
&c,  to  be  read  in  evidence. 

Fifth.     A  general  assignment  of  errors. 

/Sixth.     Giving  the  first  instructions  asked  by  defendants. 

Seventh.  Giving  the  second  instruction  asked  by  defen- 
dants. 

Eighth.     Refusing  the  first  instruction  asked  by  plaintiff. 

Ninth.     Refusing  the  second  instruction  asked  by  plaintiff. 

I  shall  not  attempt  to  pursue  this  subject  in  the  order  of 
the  assignment  of  errors.  The  first  and  fifth  cover  the  whole 
ground,  and  might  have  been  sufficient. 

The  first  question  raised,  in  the  order  of  proceedings,  was 
the  question  put  to  Y.  L.  Williams.  We  are  all  of  opinion 
that  it  was  a  proper  question,  as  the  direction  of  Jarrot  be- 
came a  part  of  the  res  gestae  then  transpiring. 

The  record  of  indentures,  we  think,  was  properly  admit- 
ted. The  law  required  the  clerk  to  keep  such  a  book,  and 
to  make  a  record  in  it  of  all  such  indentures.  Laws  of  Illi- 
nois Territory,  467,  §  2,  Act  of  1807.  By  another  Act  of 
1814,  Dec.  13,  lb.  337,  §  6,  the  common  law  jurisdiction, 
whether  of  a  civil  or  criminal  nature,  then  possessed  by  the 
Court  of  Common  Pleas,  was  taken  away,  and  vested  in  the 
Supreme  Court.  By  the  13th  section,  339,  the  Governor  was 
authorized  to  appoint  a  clerk  of  the  Supreme  Court,  estab- 
lished by  that  Act  in  each  county,  whose  duty  it  was  made  to 
perform  all  the  duties  in  his  county,  then  required  to  be  per- 
formed by  the  clerk  of  the  Court  of  Common  Pleas,  except 
those  which  related  exclusively  to  county  business.  The 
14th  section  made  it  the  duty  of  the  clerk  of  the  Supreme 
Court  in  each  county,  to  demand  of  the  clerk  of  the  Court 
of  Common  Pleas  all  the  books  and  papers  in  his  possession, 
except  those  which  related  to  the  county  business.     The  15th 
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section  transferred  all  the  causes  pending  in  the  Common 
Pleas  to  the  Supreme  Court,  and  denied  any  concurrent  ju- 
risdiction to  the  former.     Ibid.  342,  §  18  ;  Ibid.  344,  §  2. 

By  an  Act  passed  Dec.  19,  1814,  (Territorial  Laws,  345,) 
a  County  Court  was  established,  upon  which  was  conferred 
the  remaining  powers  of  the  Common  Pleas,  and  upon  its 
clerk,  the  remaining  duties  of  the  clerk  of  the  Common 
Pleas.  On  the  24th  day  of  December,  1814,  another  Act 
was  passed,  professing  to  be  explanatory  as  to  the  division 
of  jurisdiction  between  the  County  and  Supreme  Courts,  and 
the  duties  of  their  respective  clerks,  but  which,  to  my  appre- 
hension, still  leaves  doubts  in  relation  to  the  custody  of  this 
book  of  indentures.  We  might  have  reasonably  expected, 
that  when  a  Court  was  abolished,  and  its  jurisdiction  parted 
out,  some  person,  or  place,  would  have  been  designated  for 
the  preservation  of  its  records,  public  documents  and  papers. 
But  here,  the  division  has  been  of  the  jurisdiction.  There 
were  many  books  and  papers,  which  did  not  relate  to  any 
transaction  of  the  Court  in  the  exercise  of  its  jurisdiction. 
Many  ministerial  acts  were  required  to  be  performed  by  the 
clerk,  such  as  keeping  a  record  of  marks  and  brands,  a  re- 
cord of  indentured  servants,  &c,  which  did  not  relate  to  the 
county  business,  if  by  that  term  we  are  to  understand,  mat- 
ters within  the  jurisdiction  of  the  Common  Pleas.  The  ob- 
scurity of  the  law  has  begotten  confusion,  for  I  understand 
that,  in  many  counties,  these  records  were  delivered  to  the 
clerk  of  the  Supreme  Court,  and  are  now  in  the  custody  of 
the  clerk  of  the  Circuit  Court,  his  successor.  In  other  coun- 
ties, they  were  delivered  to  the  clerk  of  the  County  Court, 
and  are  now  in  the  custody  of  the  clerk  of  the  County  Com- 
missioners' Court,  which  has  succeeded  to  a  part  of  its  juris- 
diction. 

A  similar  confusion  has  been  perpetuated,  upon  this  sub- 
ject, by  subsequent  legislation.  By  the  Act  of  1819,  (R.  L. 
457,  sec.  1 ;  Gale's  Stat.  501,)  every  colored  person  is  re- 
quired to  produce  a  certificate  of  his  freedom  to  the  clerk  of 
the  Circuit  Court  of  the  county  in  which  he  intends  to  settle, 
and  the  clerk  is  required  to  make  an  entry  of  it,  before  he  is 
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allowed  to  reside  here.  By  the  Act  of  1829,  (R.  L.  463, 
§  1 ;  Gale's  Stat.  506  ;)  in  order  to  obtain  a  residence,  the 
certificate  of  freedom  must  be  produced  to  the  County  Com- 
missioners' Court,  and  the  negro  shall  likewise  give  bond, 
<fec. 

As  the  law  has  not  clearly  designated  which  officer  should 
keep  those  records,  we  are  of  opinion  that  they  are  in  proper 
custody,  in  the  hands  of  either  the  clerk  of  the  Circuit 
Court,  or  County  Commissioners'  Court ;  and  that,  when  of- 
fered in  evidence,  in  the  county  where  they  are  kept,  no  fur- 
ther authentication  than  is  here  shown,  is  necessary  to  make 
them  admissible  in  evidence.  The  indenture  set  forth  is,  in 
the  opinion  of  the  Court,  upon  its  face,  conformable  to  the 
laws  then  in  force,  and  valid,  as  has  been  repeatedly  held  by 
this  Court. 

We  are  all  of  opinion,  that  parol  evidence  was  inadmissible 
to  prove  who  was  the  administrator  of  John  Beaird.  The 
law  in  force  at  that  time  authorized  clerks  of  the  Court  of 
Common  Pleas  to  issue  letters  of  administration,  (Territorial 
Laws,  195,  §  1,)  and  required  them  to  keep  an  entry  of  that 
fact.  Ibid.  196,  §  2.  The  law  requires  this  written  evidence 
to  be  preserved ;  it  is  the  best,  and  should  be  produced,  or  ac- 
counted for,  according  to  the  rules  of  evidence. 

The  next  question  is  predicated  upon  a  supposed  resem- 
blance to  this,  but  we  think  it  quite  different.  The  general 
rule  of  the  common  law  is,  that  parol  evidence  is  admissible 
to  prove  the  sale,  delivery  and  ownership  of  personalty.  Ex- 
ceptions to  it,  introduced  by  statute,  such  as  the  registering 
of  ships,  recording  bills  of  sale  under  the  Statute  of  Frauds, 
and  the  like,  grow  out  of  the  policy  of  the  law,  in  relation  to 
particular  kinds  of  personalty,  &c.  The  bill  of  sale,  in  this 
instance,  is  not  the  written  contract  of  the  purchaser.  The 
principle,  which  treats  the  auctioneer  as  the  agent  of  vendor 
and  purchaser,  and  his  written  memorandum  as  the  written 
contract  of  the  parties,  has  place  only  in  those  instances 
where,  by  law,  the  contract  must  be  in  writing,  (a)  In  other 
and  different  instances,  it  may  be  admissible,  but  it  is  neither 
higher  nor  better  evidence  than  parol. 

(<z)    Burke  v.  Haley,  2  Gil.  R.  617,  and  note ;  Pitkin  v.  Yaw,  13  111.  R.  252;  Hinman  v. 
Pope,  post  131. 

VOL.   VI.  14 
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The  question  put  to  the  witness  Reynolds  was  objected  to, 
we  suppose,  because  it  was  leading.  As  a  general  rule,  it  is 
true,  that  leading  questions  cannot  be  put  on  the  examina- 
tion in  chief,  but  it  has  its  exceptions.  Leading  questions 
of  introductory,  matter,  leading  and  directing  the  mind  and 
attention  of  the  witness  to  the  main  inquiry ;  to  a  witness  hos- 
tile to  the  party  calling  him,  and  evidently  adverse  to  him,  or 
evasive,  and  such  like  instances  ;  but  under  the  exercise  of  a 
careful  supervision,  and  sound  discretion  of  the  Court,  where 
it  appears  essential  to  promote  justice.  The  sound  and  cor- 
rect doctrine,  we  think,  laid  down  by  Mr.  Greenleaf  in  his  ex- 
cellent Treatise  on  Evidence,  Vol.  1,  §  435,  et  seg.  We  per- 
ceive no  danger  in  allowing  such  a  direct  question  as  this  in 
this  case. 

We  deem  it  unnecessary  to  notice  the  remaining  grounds 
assigned  for  error,  as  the  judgment  will  be  reversed  for  the 
improper  admission  of  parol  testimony  to  the  administrator- 
ship of  Joseph  A.  Beaird. 

Judgment  reversed  at  the  cost  of  the  defendants,  and  cause 
remanded,  with  directions  to  award  a  venire  de  novo. 

Judgment  reversed. 
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William  A.  Hinman,  plaintiff  in  error,  v.  Reuben  Pope,  de- 
fendant in  error. 

Error  to  Brown. 

Before  any  sale  of  land  can  take  place  for  the  non-payment  of  taxes,  a  judg- 
ment of  the  Circuit  Court  of  the  county  where  the  land  is  situate  must 
be  rendered. 

No  principle  of  law  is  more  firmly  settled,  than  that  a  party  claiming  title 
to  land  under  a  sheriff's  sale,  must,  in  an  action  to  recover  the  possession 
of  such  land,  before  he  can  read  the  sheriff's  deed  as  evidence  of  his  title, 
produce  the  judgment  and  execution  which  authorized  the  sheriff  to 
make  such  sale.  The  sheriff  is  the  agent  of  the  law,  and  unless  there  is 
a  judgment  and  execution,  he  has  no  authority  to  sell.  The  same  prin- 
ciple governs  in  the  construction  of  the  revenue  law.  The  legislature 
did  not  dispense  with  the  production  of  the  judgment  and  execution ;  the 
rule  of  the  common  law,  therefore,  applies,  and  the  party  claiming  title 
under  the  sheriff's  deed,  executed  upon  a  sale  for  taxes,  before  he  can  read 
it  in  evidence,  must,  equally  with  a  purchaser  at  an  ordinary  sheriff 's 
sale,  produce  the  judgment  and  execution  in  evidence,  (a) 

The  rule  of  the  common  law  is  well  settled,  that  he,  who  affirms  the  exist- 
ence of  a  material  fact,  must  prove  it,  and  the  opposite  party  is  seldom,  if 
ever,  required  to  prove  a  negative  in  the  first  instance. 

The  execution,  or  process,  which  authorizes  the  sheriff  to  sell  lands  for 
taxes,  must  recite  that  a  judgment  has  been  rendered  by  a  competent 
Court  against  such  lands  for  the  non-payment  of  the  taxes  due  thereon. 
The  ninth  section  of  the  Act  of  1840,  repealing  a  portion  of  the  thirty 
first  section  of  the  original  Act,  merely  dispenses  with  the  insertion  of 
the  collector's  report  in  the  process. 

Ejectment  in  the  Brown  Circuit  Court,  by  the  plaintiff  in 
error  against  the  defendant  in  error,  to  recover  possession  of 
the  N.  E.  22,  1  S.  4  W.  of  the  fourth  principal  meridian. 
The  cause  was  tried  at  the  September  term,  1841,  before  the 
Hon.  Jesse  B.  Thomas  and  a  jury.     Yerdict  for  the  defendant. 

O.  H.  Broivning  c&  M.  Bushnell,  E.  D.  Baker,  for  the  plain- 
tiff in  error. 

A.  Williams  and  W.  A.  Minshall,  for  the  defendant  in  error: 
The  judgment  and  precept,  under  the  law  of  1839,  must  be 
produced  before  the  deed  of  the  sheriff  can  be  read  in  evi- 
dence.    Laws  of  1838-9,  pp.  18,  19,  §§43,44;  see,  also,  Ron- 
kendorfv.  Taylor's  Lessees,  4  Peters,  361,  362. 

(a)  Atkins  v.  Hinman,  2  Gil.  R.  448— ante  129. 
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On  the  taxing  power,  see  561  and  562  of  same  volume ; 
for  the  construction  of  such  powers  Lessees  of  Hughes  v.  Hor- 
rell,  2  Ohio,  231,  232,  233 ;  lessees  of  Holfs  heirs  v.  Hemp- 
hill's heirs,  3  do.  234. 

For  distinction  between  tax  and  patent  titles,  with  respect 
to  prerequisites,  Steed's  Executors  v.  Course  •  2  Peters'  Cond. 
R.  151  ;  Boardman  v.  The  Lessees  of  Reed,  6  Peters,  328, 
342  ;  and  for  the  construction  of  powers  of  the  officers  in 
such  cases,  Jackson  v.  Morse,  18  Johns.  443. 

In  the  exercise  of  a  naked  power,  not  coupled  with  an  in- 
terest, every  prerequisite  of  that  power  should  precede  it. 
Williams  v.  Peyton's  Lessees,  4  Wheat.  77 ;  4  Peter's  Cond. 
R.  395. 

In  Tennessee,  under  a  law,  in  many  respects  like  our  Act 
of  1839,  for  the  payment  of  taxes,  it  has  been  held  essential 
to  the  validity  of  the  sale,  and  the  deed  made  thereon,  that 
every  fact  necessary  to  give  the  Court  jurisdiction,  should 
appear  on  the  face  of  the  record.  Mc Clung  v  Boss,  4  Pe- 
ters' Cond.  R.  603,  604. 

For  construction  of  this  power,  see  Thatcher  v.  PowelVs 
Lessees,  6  Wheat.  119 ;  6  Peters'  Cond.  R.  28. 

The  recitals  in  a  sheriff's,  or  collector's  deed  for  land  sold 
for  taxes  are  not  even  prima  facie  evidence  of  the  compliance 
with  the  law.  Jackson  v.  Shepard,  7  Cowen,  88  ;  Jackson 
v.  Esty,  7  Wend.  148. 

But  the  defendant  in  error  relies,  for  maintaining  the 
judgment  below,  on  a  sound  construction  of  the  various  pro- 
visions of  the  law  of  1839,  with  respect  to  the  judgment  and 
precept. 

The  Opinion  of  the  Court  was  delivered  by 
Lockwood,  J.  This  was  an  action  of  ejectment,  commenced 
in  the  Brown  Circuit  Court,  by  the  plaintiff  in  error  against 
the  defendant  in  error,  to  recover  the  possession  of  the  North 
East  quarter  of  section  twenty  two  (22),  in  township  one 
(1)  south,  and  range  four  (4)  west. 

On  the  trial  of  the  cause,  the  plaintiff  proved  that  the  de- 
fendant was  in  possession  of  the  land  at  the  institution  of  the 
suit,  and  then  offered  to  read  in  evidence  to  the  jury  to  prove 


DECEMBER  TERM  1841. 


133 


Hinman  v.  Pope. 


title  in  himself,  a  sheriff's  deed  for  the  land  in  question,  dated 
the  2d  day  of  May,  1843.  The  deed  was  in  the  form  prescri- 
bed by  the  statute,  and  acknowledged  according  to  law,  and 
reciting  a  sale  of  said  land  under  a  judgment  of  the  Circuit 
Court  of  Brown  county  in  favor  of  the  State  of  Illinois 
against  the  tract  of  land  above  described,  for  the  amount  of 
the  taxes,  interest,  and  costs,  assessed  upon  said  tract  of  land 
for  the  year,  1839,  and  also  reciting  a  precept,  issued  from 
said  Court,  authorizing  such  sale.  To  the  reading  of  this 
deed  the  defendant  objected,  and  the  objection  was  sustained 
by  the  Court.  The  plaintiff  then  read  in  evidence,  without 
objection,  a  judgment  of  the  said  Circuit  Court,  at  its  April 
term  1841,  against  said  land  for  the  taxes  due  thereon  for  the 
year  1839,  and  again  offered  to  read  the  said  deed  in  evidence, 
and  it  was  again  objected  to  and  rejected  by  the  Court.  The 
plaintiff  then  offered  to  read  in  evidence,  a  precept  of  which 
the  following  is  a  copy,  to  wit : 

"  List  of  lands  and  other  real  estate  situated  in  the  county 
of  Brown  and  State  of  Illinois,  on  which  taxes  remain  due  and 
unpaid  for  the  years  herein  set  forth. 


Names  of  the    1  Present  owners. 

Year  for 

Description. 

Valua 

Tax. 

[Costs 

Cou'ty 

Patentees, 

which  tax 
is  due. 

tion. 

1 

Gideon  Brunk, 

1839 

160N.E.22J.S.4W 

$1120. 

560 

16 

Brown 

Andrew  (.ierald| 

1840 

160N.E.30,I.N.2\V 

$640. 

448 

16 

do 

The  foregoing  is  a  correct  list  of  taxable  property  upon 
which  taxes  remain  unpaid  for  the  years  1839  and  40,  in 
Brown  County,  State  of  Illinois. 

March  24,  1841.  Thomas  S.  Brockman,  Collector 

of  Brown  county,  Illinois." 
"  State  of  Illinois,  )  The  People  of  the  State  of  Illinois, 

Brown  County.      j      '     to  the  sheriff  of  said  county,  greeting: 

You  are  hereby  commanded  to  sell  so  much  of  the  foregoing 
tracts  of  land,  as  shall  be  sufficient  to  satisfy  the  tax,  inter- 
est and  costs  on  each  lot  set  opposite  said  lot  in  the  foregoing 
list,  and  make  due  returns  of  your  doings  according  to  law. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
affixed  the  seal  of  the  Brown  Circuit  Court,  at  Mt. 
[l.  s.]-  Sterling,  this  20th  day  of  April,  A.  D.  1841. 

James  Brockman,  clerk." 
on  which  precept  were  the  following  indorsements,  to  wit : 
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"  This  writ  came  to  hand  on  the  20th  day  of  April,  1841,  4 
o'clock  P.  M. 

Iram  Nye,  S.  B.  C." 

"  Executed  as  I  am  commanded  by  sale  of  the  within  de- 
scribed tracts  and  parts  of  tracts  of  land  for  the  amount  of 
taxes,  interest  and  costs  on  the  same  for  the  years  1839  and 
1840,  as  will  more  fully  appear  by  reference  to  the  land  sale 
register  in  the  clerk's  office  of  the  County  Commissioners' 
Court  of  Brown  county,  State  of  Illinois. 

April  29th,  1841.  Iram  'Nye,  S.  B.  C.  Ills." 

To  the  reading  of  this  precept  in  evidence,  the  defendant, 
by  his  counsel,  objected,  and  the  Court  sustained  the  objec- 
tion and  refused  to  permit  it  to  be  read  to  the  jury  in  evidence. 
The  plaintiff  then  again  offered  to  read  in  evidence  to  the 
jury  the  sheriff's  deed  aforesaid,  which,  being  objected  to  by 
defendant's  counsel,  was  again  rejected  by  the  Court,  and 
the  plaintiff  took  an  exception  to  these  various  rulings-  of  the 
Court. 

There  being  no  other  evidence  offered,  the  jury  found  a 
verdict  for  the  defendant,  on  which  the  Court  rendered  judg- 
ment for  him.  The  case  is  now  brought  to  this  Court  for  re- 
vision, and  the  several  opinions  of  the  Circuit  Court  rejecting 
the  testimony  offered  by  the  plaintiff  are  assigned  for  error. 

This  Court  is  called  upon  by  the  assignment  of  errors  to 
construe  the  revenue  law  passed  February  26,  1839,  touching 
the  mode  of  proving  title  to  land  purchased  for  the  non- 
payment of  taxes  under  that  law.  The  questions  presented 
for  consideration  are, 

First.  Whether  the  Sheriff's  deed  executed  in  the  form 
prescribed  by  that  law  was  admissible  in  evidence,  without 
preliminary  proof  of  a  judgment  and  execution,  or  a  precept 
in  the  nature  of  an  execution. 

Second.  Whether,  if  an  execution  or  precept  is  necessary, 
the  paper  offered  was  sufficient. 

By  the  Act  entitled  "  An  Act  concerning  the  Public  JReve- 
nue"  passed  Feb.  26,  1S39,  it  is  provided  that  when  any  per- 
son owning  lands  shall  fail  to  pay  the  taxes  assessed  thereon, 
and  the  collector  shall  be  unable  to  find  personal  property 
whereon  to  levy,  sufficient  to  pay  the  taxes,  the  collector  shall 
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make  report  thereof  at  the  first  term  of  the  Circuit  Court  of  the 
proper  county,  in  each  year  for  the  preceding  year,  and  upon 
having  published  notice,  according  to  the  directions  of  said 
Act,  of  such  delinquency,  and  of  his  intention  to  apply  to  the 
Circuit  Court  for  a  judgment  to  sell  said  lands  on  a  day  to  be 
mentioned  in  said  notice,  the  Circuit  Court  is  authorized  to 
take  cognizance  of  said  application.  By  the  29th  section  of 
said  Act,  it  is  declared  that  "it  shall  be  the  duty  of  said  Court, 
upon  calling  the  common  law  docket  of  said  term,  if  any 
defence  be  offered,  by  any  of  the  owners  of  said  lands  so  re- 
ported, or  by  any  person  having  a  claim  or  interest  therein,  to 
hear  and  determine  the  same  in  a  summary  way,  without 
pleadings  ;  and  if  no  defence  be  made,  the  said  Court  shall 
pronounce  judgment  against  the  said  lands,  and  shall  there- 
upon direct  the  clerk  of  said  Court  to  make  and  issue  an 
order  for  the  sale  of  the  same ;  which  shall  be  in  the  following 
form,  to  wit : 

"State  of  Illiniois,  | 

County.    \    '  Whereas  A.  B.  collector  of  said 

county,  returned  to  the  Circuit  Court  of  said  county,  on  the 
day  of  18  the  following  tracts  and  parts  of  tracts  of 
land,  as  having  been  assessed  for  taxes  by  the  assessor  of 
said  county  of  for  the  year  18  ,  and  that  the  taxes  there- 
on remained  due  and  unpaid  on  the  day  of  the  date  of  the  said 
collector's  return,  and  that  the  respective  owner  or  owners 
have  no  goods  and  chattels  within  his  county  on  which  the 
said  collector  can  levy  for  the  taxes,  interest  and  costs  due 
and  unpaid  on  the  following  described  tracts  of  land,  to  wit : 

And  whereas  due  notice  has  been  given  of  the  intended  ap- 
plication for  a  judgment  against  said  lands,  and  no  owner  hath 
appeared  to  make  defence  or  show  cause  why  judgment 
should  not  be  entered  against  the  said  lands  for  the  taxes,  in- 
terest and  costs  due  and  unpaid  thereon,  for  the  year  or  years 
herein  set  forth  ;  therefore  it  is  considered  by  the  Court  that 
judgment  be  and  is  hereby  entered  against  the  aforesaid  tract 
or  tracts  of  land,  or  parts  of  tracts  in  the  name  of  the  State 
of  Illinois,  for  the  sum  annexed  to  each  tract,  or  parcel  of  land, 
being  the  amount  of  taxes,  interest  and  costs  due  severally 


136  SUPREME  COUET. 


Hinman  v.  Pope. 


thereon ;  and  it  is  ordered  by  the  Court,  that  the  several 
tracts  of  land,  or  so  much  thereof  as  shall  be  sufficient  of  each 
of  them  to  satisfy  the  amount  of  taxes,  interest  and  costs  an- 
nexed to  them  severally,  be  sold,  as  the  law  directs." 

The  30th  section  provides,  "that  the  form  as  hereinbefore 
set  forth,  shall  be  pursued  as  near  as  the  nature  of  the  case 
will  permit."  The  31st  section  declares,  "that  it  shall  be  the 
duty  of  the  clerk,  within  five  days  after  the  adjournment  of 
said  Court,  to  make  out,  under  the  seal  of  said  Court,  a  copy 
of  the  collector's  report,  together  with  the  order  of  the  Court 
thereon,  which  shall  hereafter  constitute  the  process  on  which 
all  lands  shall  be  sold  for  taxes,  and  deliver  the  same  to  the 
sheriff  of  his  county ;  and  the  sheriff  shall,  thereupon,  cause 
the  said  lands  to  be  sold  on  the  day  specified  in  the  notice 
given  by  the  collector  for  the  sale  of  the  same,  and  make  re- 
turn thereof  to  the  said  clerk,  within  twenty  days  after  the 
day  of  sale." 

These  provisions  of  the  revenue  law  are  sufficiently  explicit, 
that  before  any  sale  of  land  can  take  place  for  the  non- 
payment of  taxes,  a  judgment  of  the  Circuit  Court  of  the 
county  where  the  land  is  situated,  must  be  rendered.  "Whether 
this  mode  of  collecting  taxes  by  judgment  is  a  wise  mode,  is  a 
question  not  of  judicial  cognizance.  It  is  sufficient  for  the 
Courts  to  know,  that  such  is  the  will  of  the  Legislature.  No 
principle  of  law  is  more  firmly  settled,  than  that  a  party  claim- 
ing title  to  land  under  a  sheriff's  sale,  must,  in  an  action  to 
recover  the  possession  of  such  land,  before  he  can  read  the 
sheriff's  deed  as  evidence  of  his  title,  produce  the  judgment 
and  execution  which  authorized  the  sheriff  to  make  such 
sale.  The  sheriff  is  the  agent  of  the  law,  and  unless  there 
is  a  judgment  and  execution,  he  has  no  authority  to  sell.  It 
was,  however,  contended  in  the  argument,  that  the  43d  sec- 
tion of  the  revenue  law  makes  the  sheriff's  deed  at  least 
prima  facie  evidence  of  the  existence  of  a  judgment,  and  con- 
sequently dispenses  with  the  necessity  of  its  production  by 
the  plaintiff  on  the  trial.  That  section  is  as  follows  :  "Deeds 
executed  by  the  sheriff  as  aforesaid,  shall  be  priina  facie 
evidence  in  all  controversies  and  suits  in  regard  to  the  right 
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of  the  purchaser,  his  heirs  or  assigns,  to  the  land  thereby  con- 
veyed, of  the  following  facts:  1.  That  the  land  conveyed 
was  subject  to  taxation  at  the  time  the  same  was  advertised 
for  sale,  and  had  been  listed  and  assessed  in  the  time  and 
manner  required  by  law.  2.  That  the  taxes  were  not  paid 
at  any  time  before  the  sale.  3.  That  the  lands  conveyed  had 
not  been  redeemed  from  the  sale  at  the  date  of  the  deed. 
And  shall  be  conclusive  evidence  of  the  following  facts  :  1. 
That  the  land  was  advertised  for  sale  in  the  manner,  and  for 
the  length  of  time  required  by  law.  2.  That  the  land  was 
sold  for  taxes  as  stated  in  the  deed.  3.  That  the  grantee  in 
the  deed  was  the  purchaser.  4.  That  the  sale  was  conducted 
in  the  manner  required  by  law;  and  in  controversies  and  suits 
involving  the  title  to  land  claimed  and  held  under  and  by 
virtue  of  a  deed  executed  by  the  sheriff  as  aforesaid,  the  per- 
son claiming  title  adverse  to  the  title  conveyed  by  such  deed, 
shall  be  required  to  prove,  in  order  to  defeat  the  said  title, 
either  that  the  said  land  was  not  subject  to  taxation  at  the 
date  of  the  sale — that  the  taxes  had  been  paid — that  the  land 
had  never  been  listed  and  assessed  for  taxation,  or  that  the 
same  had  been  redeemed  according  to  the  provisions  of  this 
Act,  and  that  such  redemption  was  had  or  made  for  the  use 
and  benefit  of  persons  having  the  right  of  redemption  under 
the  laws  of  this  State;  but  no  person  shall  be  permitted  to 
question  the  title  acquired  by  a  sheriff's  deed,  without  first 
showing  that  he  or  she,  or  the  person  under  whom  he  or  she 
claims  title,  had  title  to  the  land  at  the  time  of  the  sale, 
or  that  the  title  was  obtained  from  the  U.  States  or  this  State 
after  the  sale,  and  that  all  taxes  due  upon  the  land  have  been 
paid  by  such  person,  or  the  person  under  whom  he  claims  title 
as  aforesaid. 

It  is  evident,  that  in  this  section  there  is  no  express  provi- 
sion dispensing  with  the  production  of  a  judgment  and  execu- 
tion, (a)  Whenever  the  sheriff's  deed  is  permitted  to  be  read 
as  evidence  of  the  plaintiff's  title,  he  may  rest  his  cause,  and 
the  defendant  is  not  permitted  to  show  that  no  judgment  has 
been  rendered  against  the  land,  unless  he  can  first  prove  the 
existence  of  certain  facts,  which,  if  they  exist,  will  defeat  the 

(a)  Chesnut  v.  Marsh,  12  111.  R.  180. 
VOL.   VL  15 
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plaintiff's  right  to  recover,  and  thus  render  it  unnecessary 
to  prove  the  non-existence  of  a  judgment.  Should  those  facts 
exist,  or  the  defendant  be  unable  to  prove  their  existence 
in  case  they  do  exist,  the  statute  by  its  express  provisions, 
deprives  him  of  the  right  to  prove  that  no  judgment  had  been 
rendered,  and  thus  a  party  may  be  deprived  of  his  freehold 
without  an  opportunity  being  afforded  him  of  proving  that  the 
sheriff,  in  making  the  sale,  acted  wholly  without  authority. 
This  proposition  will  be  apparent  from  a  careful  examination 
of  this  section  of  the  Act.  After  the  sheriff's  deed  has  been 
received  in  evidence,  the  plaintiff,  as  has  been  shown,  may 
rest  his  cause,  and  the  defendant  claiming  title  adverse  to 
the  title  conveyed  by  such  deed,  is  required  before  he  is  per- 
mitted to  resist  or  defeat  the  plaintiff's  title,  to  prove  one  of 
the  following  facts,  to  wit:  Firstly,  that  the  land  was  not  sub- 
ject to  taxation  ;  or  secondly,  that  the  taxes  have  been  paid  • 
or  thirdly,  that  the  land  had  never  been  listed  for  taxation  ; 
or  fourthly,  that  the  land  had  been  redeemed  from  the  sale, 
according  to  the  Act,  and  that  such  redemption  was  had  or 
made  for  the  use  or  benefit  of  persons  having  the  right  of 
redemption  under  the  laws  of  this  State.  And  to  throw  fur- 
ther obstacles  in  the  way  of  the  defendant  in  his  attempt  to 
defeat  the  sheriff's  deed,  lie  is  not  permitted  to  prove  any  of 
the  foregoing  defences  unless  he  can  first  show,  that  he,  or 
the  person  under  whom  he  claims,  had  title  to  the  land  at  the 
time  of  the  sale  for  taxes,  or  that  his  title  was  obtained  from 
the  U.  States  or  this  State  after  the  sale,  and  that  all  taxes 
have  been  paid  by  the  defendant,  or  the  person  under  whom 
he  claims  title  as  aforesaid.  Surely,  it  can  hardly  be  suppo- 
sed for  a  moment,  that  the  legislature  intended  to  invest  a 
sheriff's  deed  with  such  tremendous  efficacy,  unless  support- 
ed by  the  preliminary  proof  as  required  by  the  common  law, 
of  a  regular  judgment  and  execution  ;  and  certainly  no  court 
will,  without  the  most  explicit  declaration  of  the  legislature, 
sanction  a  construction  that  will  produce  such  a  result.  Acts 
of  the  legislature  should  undoubtedly  be  so  construed  as  to 
carry  out  the  intention  of  the  law-maker,  but  should  never 
receive  a   construction   that  will  perpetrate  gross  injustice, 
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unless  the  language  of  the  Legislature  is  so  clear  and  unequi- 
vocal as  to  forbid  any  other  interpretation.  Inasmuch,  then, 
as  the  Legislature  have  not  dispensed  with  the  production  of 
the  judgment,  it  is  left  to  the  rules  of  the  common  law  to 
determine  what  preliminary  proof  shall  precede  the  introduc- 
tion of  the  sheriff's  deed.  We  can  perceive  no  good  reason 
why  the  purchaser  of  land  sold  for  taxes,  who,  in  general,  only 
pays  a  nominal  price  for  the  land,  should  be  more  favored  by 
Courts,  than  a  purchaser  at  a  sheriff's  sale  under  an  ordinary 
judgment  rendered  for  a  debt. 

Should  doubts,  however,  still  exist,  whether  the  Legislature 
did  not  intend  that  the  sheriff's  deed  should  be  given  in  evi- 
dence, without  first  having  produced  a  judgment  and  process 
in  nature  of  an  execution,  the  41st  section  of  the  Act  ought, 
in  my  opinion,  effectually  to  remove  them.  That  section  pro- 
vides the  mode  by  which  proof  of  the  judgment  can  readily 
be  furnished.  It  is  as  follows :  "  The  books  and  records  be- 
longing to  the  office  of  the  clerks  of  the  County  Commission- 
ers' Court,  and  the  clerks  of  the  Circuit  Court,  or  copies 
thereof,  certified  by  the  clerks  of  the  Courts  aforesaid,  shall 
be  deemed  sufficient  evidence  to  prove  the  judgment  and 
sale  of  any  land  for  taxes,  or  the  redemption  of  the  same,  or 
the  payment  of  taxes  thereon." 

The  judgment  and  sale  are  important  facts  in  the  plain- 
tiff's chain  of  title,  and  the  redemption  of  the  land  and  the 
payment  of  the  taxes,  are  also  important  facts  to  enable  the 
defendant  successfully  to  resist  the  plaintiff's  right  to  re- 
cover. This  section  was,  consequently,  passed  for  the  mutual 
benefit  of  the  parties.  The  legislature,  in  providing  this 
mode  to  prove  the  judgment  and  sale,  must  clearly  have 
acted  under  the  impression  that  it  was  incumbent  on  the 
plaintiff  to  prove  these  facts.  The  defendant  needed  no  pro- 
vision to  enable  him  to  prove  the  judgment  and  sale.  He 
was  safe,  if  no  judgment  existed.  His  only  danger  consist- 
ed in  a  judgment  against  his  land,  and  certainly  he  could 
have  no  motive  to  produce  a  judgment,  that  might  bring 
him  into  peril. 

No  one  can  doubt,  as  I  conceive,  if  there  was  no  judg- 
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ment  against  the  land,  that  the  sheriff's  sale  and  deed  were 
void.  If  so,  on  whom,  according  to  the  well  established 
rules  of  evidence,  ought  the  burden  of  proving  the  judg- 
ment to  rest?  Clearly,  on  the  plaintiff.  The  judgment  lies 
at  the  foundation  of  his  title,  and  is  as  essential  to  its  validity, 
as  the  deed  itself.  When  he  commences  his  action  against 
the  possessor  or  owner  of  the  land,  he  assumes  the  affirm- 
ative, that  a  judgment  has  been  rendered,  and  the  statute 
comes  to  his  aid,  and  points  out  any  easy  mode  by  which  he 
can  produce  the  evidence.  The  rule  of  the  common  law 
is  well  settled,  that  he  who  affirms  the  existence  of  a  mate- 
rial fact,  must  prove  it,  and  the  opposite  party  is  seldom,  if 
ever,  required  to  prove  a  negative  in  the  first  instance.  In 
many  cases,  it  is  utterly  impracticable,  and,  in  this  case,  al- 
though perhaps  it  could  be  done  by  an  awkward  and  a  some- 
what difficult  process,  yet  I  can  see  no  good  reason  why  the 
long  and  well  established  rules  of  evidence  should  be  sub- 
verted, and  that,  too,  to  favor  a  party  who  is  asserting  a  harsh 
and  ra'her  ungracious  legal  right.  From  the  foregoing  con- 
siderations, the  conclusion  seems  necessarily  to  follow,  that 
before  the  sheriff's  deed,  executed  upon  a  sale  for  taxes,  can 
be  read  in  evidence,  it  is  incumbent  on  the  party  offering 
such  deed,  equally  with  a  purchaser  at  an  ordinary  sheriff's 
sale,  to  produce  the  judgment  and  execution  in  evidence. 

The  second  question  presented  in  this  case  is,  vhether  the 
execution  or  process  offered  in  evidence  was  sufficient.  The 
31st  section,  above  quoted,  requires  the  clerk  to  make  out, 
under  the  seal  of  the  Court  a  copy  of  the  collector's  report, 
together  with  the  order  of  the  Court  thereon,  which  shall 
constitute  the  process  on  which  all  lands  shall  be  sold  for 
taxes,  and  deliver  the  same  to  the  sheriff  of  his  county  ;  and 
the  sheriff  shall  thereupon  cause  the  said  lands  to  be  sold 
on  the  day  specified  in  the  notice  given  to  the  collector  for 
sale  of  the  same,  and  make  return  thereof  to  the  said  clerk 
within  twenty  days  after  the  day  of  sale.  -  The  paper  offered 
in  evidence  was  not  such,  process,  either  in  form  or  sub- 
stance, as  is  required  to  be  issued  by  the  3 1st  section,  and 
was  consequently  void.     It  does  not  recite  that  any  judgment 
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has  ever  been  rendered  by  the  Court.  It  is  a  mere  mandate 
of  the  clerk  to  sell  certain  tracts  of  land  for  taxes,  to  be  found 
in  a  collector's  list  appended  to  the  paper.  An  execution, 
to  be  valid,  must  show  on  its  face,  that  such  a  judgment  has 
been  rendered  by  a  competent  Court,  as  will  justify  its  ema- 
nation. 

It  was,  however,  contended  on  the  argument  that  the  31st 
section  was  repealed  in  1840,  by  the  Act  entitled  "An  Act 
to  amend  an  Act  concerning  the  public  revenue.'''1  By  the 
9th  section  of  the  last  recited  Act,  it  is  provided  that  uso 
much  of  the  31st  section  of  the  Act  to  which  this  is  an  amend- 
ment, as  requires  the  clerk  of  the  Circuit  Court  to  furnish  a 
copy  of  the  collector's  report  to  the  sheriff,  be  and  the  same 
is  hereby  repealed."  The  effect  of  this  provision  is  only  to 
dispense,  in  the  process,  with  the  collector's  report;  but,  in 
every  other  respect,  the  process  must  conform  to  the  requi- 
sitions of  the  31st  section.  We  are,  consequently,  of  opinion 
that  the  Circuit  Court  decided  correctly  in  rejecting  the 
sheriff's  deed  without  the  production  of  the  judgment,  and 
also  in  rejecting  the  process  issued  by  the  clerk,  as  the  au- 
thority on  which  the  sale  was  made. 

The  judgment,  consequently,  of  the  Court  below  is  affirmed 
•with  costs. 

Scates,  J.  delivered  the  following  dissenting  opinion  : 
I  am  of  opinion,  that  the  Court  below  erred  in  excluding 
the  precept  under  which  the  sale  was  made.  The  Courts 
have  adopted  a  rule  of  strict  construction  in  these  cases  of 
naked  powers,  requiring  a  party  to  show  a  strict  compliance 
with  every  prerequisite  of  law.  This  vigilance  of  the  law, 
upon  naked  powers,  is  a  substitute  for  that  vigilance,  which 
interest  always  prompts  in  those  who  execute  a  power  coupled 
with  an  interest.  But  technical  rules  should  have  their  limit, 
subservient  to  the  public  good.  The  government  must  have 
revenue,  and  it  must  be  collected  from  all ;  it  must  be  enforced 
from  the  unwilling  and  negligent  by  disposingof  their  proper- 
ty to  those  who  are  willing  to  advance  the  money.  But  it 
will  be  impossible  to  do  so,  if  technical  rules  are  applied  to 
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defeat  their  rights  acquired  under  sales,  upon  all  and  every 
plausible  pretext  of  error,  that  ingenuity  can,  from  time  to 
time,  suggest.  The  grounds  of  objection  are  made  plausible 
in  these  cases,  by  the  great  disproportion  between  the  consid- 
eration paid,  and  the  value  of  the  property  purchased.  If  the 
consideration  was  full  and  adequate,  these  objections  would 
frequently  wear  the  aspect  of  a  dishonest  resistance  of  right. 
If  the  public  confidence  is  destroyed,  in  ever  acquiring  a 
title  free  from  technical  objection,  the  State  will  be  unable  to 
collect  her  dues,  as  no  one  will  advance,  where  the  blunders 
of  ignorance  and  negligence  in  the  executive  officers  in  not 
complying  literally  with  the  law,  will  be  allowed  to  defeat 
their  rights.  Legislation  can  hardly  keep  pace  with  inge- 
nuity, so  as  to  remove  or  anticipate  the  grounds  of  objec- 
tion. I  should  allow  all  substantial  departures  from  the  law, 
as  valid  objections.  The  objection  to  this  precept  is  unsub- 
stantial. It  is  not  to  the  sale  as  irregular,  or  injurious  to  the 
owner.  It  is  simply  that  the  sheriff's  precept  commanding 
the  sale,  was  not  a  copy  of  the  judgment.  It  issued  upon  the 
judgment,  for  the  sale  of  the  lands  condemned  by  the  judg- 
ment, at  the  time  and  place  mentioned  in  the  judgment ;  yet 
it  did  not  copy  or  recite  the  judgment.  Therefore  it  is  held 
void,  and  the  purchaser  acquired  nothing.  I  am  of  opinion 
that  this  objection  is'  wholly  technical,  and  not  substantial. 
The  law  directed  the  clerk  to  make  out  this  precept,  and 
gives  the  substance  of  its  contents,  and  requires  it  to  con- 
form thereto  as  near  as  circumstances  will  permit.  I  cannot 
construe  the  law  as  making  all  void,  because  of  an  omission 
to  insert  in  it  the  whole  of  the  judgment. 

Upon  the  exclusion  of  this  precept  depended  the  exclusion 
of  the  deed  made  under  the  sale.  I  am  of  opinion  that  the 
Court  below  erred  in  both,  and  that  the  judgment  below  ought 
therefore,  to  be  reversed. 

Judgment  affirmed. 
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William  M.  Dorman  et.  ux.,  plaintiffs  in  error,  v.  John  Lane, 
administrator  of  Christopher  Robinson,  deceased,  defend- 
ant in  error. 

Error  to  Gallatm. 

After  the  expiration  of  one  year  from  the  final  settlement  of  the  accounts 
of  an  intestate  in  the  Court  of  Probate  by  the  administrator,  no  applica- 
tion, on  the  part  of  such  administrator,  to  sell  the  real  estate  of  the  intes- 
tate to  satisfy  debts  still  due,  will  be  sustained,  except  the  circumstances 
of  the  particular  case  are  of  such  a  peculiar  character  as  to  make  it  the 
duty  of  a  Court  of  Equity  to  depart  from  this  general  rule,  (a) 

Whatever  defence  an  administrator  may  be  allowed  to  make  against  the 
claims  or  demands  of  creditors,  may  be  made  by  any  person  interested  in 
the  realty  against  an  application  of  an  administrator  to  sell  such  realty 
for  the  payment  of  the  debts  of  the  intestate. 

On  an  application  of  an  administrator  to  sell  the  real  estate  of  his  intestate 
the  defendants  offered  to  prove  that  the  administrator  had  received 
mense  profits  from  the  occupation  of  such  estate  more  than  sufficient  to 
pay  the  debts  due  from  the  estate,  but  the  Court  refused  to  hear  the  tes- 
timony :    Held,  that  the  Court  erred  in  such  refusal. 

The  rule  of  law  is,  that  a  sale  under  a  void  authority  is  also  void,  and  the 
purchaser  can  recover  back  the  purchase  money. 

Petition  by  an.  administrator  to  sell  the  real  estate  of  his 
intestate  for  the  payment  of  debts,  &c.  The  defendant  in 
error,  at  the  September  term  of  the  Gallatin  Circuit  Court, 
1841,  filed  his  petition  in  said  Court  for  leave  to  sell  the  real 
estate  of  the  deceased  to  pay  a  claim  of  $1008.87,  claimed  by 
him  to  be  due  him  individually  from  the  estate.  The  several 
proceedings  thereon  in  the  Court  below,  as  well  as  the  mate- 
rial facts  in  the  case,  will  appear  in  the  Opinion  of  the  Court. 
The  cause  was  heard  in  the  Court  below  at  the  September 
term  1842,  before  the  Hon.  Walter  B.  Scates,  and  a  decree 
entered,  ordering  the  land  to  be  sold  to  pay  the  debt  in  the 
petition  mentioned,  with  legal  interest  thereon  until  paid. 

A.  Lincoln,  for  the  plaintiffs  in  error. 

1.  The  power  of  the  Circuit  Courts  to  order  sales  of  real 
estate,  upon  applications  of  administrators,  &c.  for  the  pay- 
ment  of  debts,  was,  in  this  case,  barred  and   destroyed  by 

(a)  Vansyckle  v.  Richardson,  13  111.  R.  117  and  note  ;  Stillman  v.  Young,  16  111.  R.  318. 
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lapse  of  time.  Ex.  parte  Allen,  15  Mass.  58  ;  Whitman  v. 
Lawrence,  lb.  326;  Steams  v.  Stearns,  16  do.  171 ;  Petition 
of  Richmond,  Adm'r,  2  Pick.  567 ;  Heath  v.  Wells,  5  do.  142; 
Smith  v.  Button,  16  Maine,  (-1  Shepley,)  308;  Jackson  v, 
Robinson,  4  Wend.  436,  442  ;  Mooers  v.  Wfo'fe,  6  Johns.  Ch. 
R.  360,  376  to  end. 

2.  The  sale  of  the  land,  under  the  Act,  &c.  and  receipt  of 
the  proceeds  by  Lane,  was  a  payment  of  the  same  debt,  now- 
sought  to  be  re-paid  by  a  re-sale  of  the  land.  Marvin  v. 
Vedder,  5  Co  wen,  671  ; 

3.  Or,  if  not  payment,  the  proceeds  of  the  sale  are  assets  in 
Lane's  hands  sufficient  for  such  payment.  2  Kent's  Com. 
491,  and  note  ;  Henderson  v •.  Bradford,  1  Bibb,  509  ;  Wallis 
v.  Wallis,  4  Mass.  J  35  ;  Owings  v.  Hull,  9  Peters,  607. 

4.  The  bank  dividends,  and  the  value  of  the  mense  profits  of 
the  land,  together  with  legal  interest  thereon,  are  assets  in 
Lane's  hands  ;  and  the  amount  thereof  should  have  been  ac- 
curately ascertained  by  the  Court  below,  and  deducted  from 
Lane's  debt  and  interest,  and  a  sale  ordered  to  satisly  the 
balance  only,  if  any  such  balance  should  have  appeared. 
R.  L.  644,  §§  98,  99  ;  Gale's  Stat.  711.  Mooers  v.  White,  6 
Johns.  Ch.  R.  360,  376  to  end. 

L.  Trumbull,  for  the  defendant  in  error: 

This  Court  will  not  review  any  opinion  of  the  Circuit  Court, 
unless  objected  to  on  the  trial. 

No  error  will  be  looked  at,  however  flagrant,  unless  special- 
ly assigned. 

The  bill  of  exceptions  herein  does  not  purport  to  set  out  all 
of  the  testimony  in  the  cause  ;  everything,  therefore,  is  to  be 
presumed,  necessary  to  sustain  the  finding  of  the  Court. 

It  does  not  appear  by  the  bill  of  exceptions,  when  those 
exceptions  were  tendered. 

An  allowance  of  an  order  of  sale  rests  in  the  discretion  of 
the  Court,  when  a  great  time  has  elapsed  without  making  an 
effort  to  procure  an  order  of  sale.  Here  the  party  did  not 
sleep  upon  this  matter,  but  made  an  early  but  ineffectual  effort, 
to  enforce  his  lien.     R.  L.  657,  §  6 ;  Gale's  Stat.  721.  No  evi- 
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dence  here  that  the  administrator  ever  did  settle  the  estate  of 
his  intestate.     Ricard  v.  Williams,  5  Peters'  Cond.   R.   '237. 

The  bill  of  exceptions  does  not  show  that  the  money,  for 
which  the  land  sold  under  the  Private  Act  of  the  Legislature, 
ever  was  received  by  Lane,  or  applied  by  him  to  the  payment 
of  this  debt. 

An  action  for  mone}T  had  and  received  lies  to  recover  back 
money  paid  under  a  void  authority.  1  Bac.  Abr.  261;  Chitty 
on  Con.  500;  Newdigate  v.  Davy,  1  Lord  Raym.  742;  Fowler 
v.  Shearer,  7  Mass.  14  ;  Shearer  v.  Fowler,  lb.  31 ;  1  U.  S. 
Dig.  289,  No.  486;  Putnam  v.  Westcott,  19  Johns.  73. 

The  Probate  Court  alone,  and  not  the  Circuit  Court,  had 
power  to  adjudicate  upon  the  accounts  of  the  intestate,  and 
consequently  the  defendants  could  not,  on  the  application  of 
the  administrator  to  sell  the  lands  of  his  intestate,  avail  them- 
selves of  the  benefit  of  any  claim  that  they  may  have  had 
against  Lane,  the  administrator  and  creditor. 

The  claim  of  set-off  for  the  use  and  occupation  of  the  lands 
of  the  intestate  by  Lane  could  not  have  been  properly  allowed. 
The  lands  were  occupied  by  Lane,  not  as  administrator,  but 
in  his  individual  capacity. 

The  Opinion  of  the  Court  was  delivered  by 
Shields,  J.  In  this  case,  John  Lane  as  administrator  of 
Christopher  Robinson,  deceased,  filed  his  petition  in  the  Cir- 
cuit Court  of  Gallatin  county,  at  the  September  term  thereof, 
in  the  year  1841,  for  an  order  to  sell  the  real  estate  of  the  in- 
testate to  pay  the  sum  of  $1008.87  adjudged  to  be  due  from 
the  estate  to  the  said  Lane  by  virtue  of  an  order  of  the  Court 
of  Probate  of  said  county,  dated  the  30th  day  of  November, 
1826.  The  petition  stated  that  Dorman  and  wife  were  the 
only  heirs  at  law  of  the  i  ntestate.  Dormn  and  wife  being 
notified  of  this  proceeding,  appeared  in  the  Court  below  and 
filed  several  pleas,  showing  cause  against  the  petition;  The 
pleas  are  very  informal,  and  the  better  practice  would  have 
been  to  embody  the  defence  in  an  answer.  It  is  wholly  un- 
necessary to  set  them  out  at  length,  as  the  bill  of  exceptions 
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and  the  Opinion  of  the  Court  will  notice  the  defence  so  far  as 
it  is  necessary  to  a  decision  of  the  cause. 

The  record  contains  two  bills  of  exceptions.  One  shows 
that  the  plea  of  nil  debet  in  sixteen  years,  and  the  plea  of  nil 
debet  in  twenty  3'ears,  were  tendered  by  the  defendants  below, 
and  rejected  by  the  Court.  The  other  shows  that,  at  the  trial 
before  the  Court,  Dorman  and  wife  proved  the  receipt  by 
Lane  of  three  hundred  dollars  in  dividends  due  the  estate 
from  the  Bank  of  Illinois,  and  that  this  sum  had  been  received 
by  Lane  subsequent  to  the  date  of  the  order  in  the  Court 
of  Probate ;  and  also,  that  Lane  in  his  own  right,  and  not  as 
administrator,  had  received  mesne  profits  from  the  occupation 
of  the  said  land  mentioned  in  the  petition  more  than  sufficient 
to  pay  the  whole  debt.  It  further  shows,  that  Lane,  by  vir- 
tue of  an  Act  of  the  legislature,  sold  the  same  land  to  pay 
the  same  debt  in  the  petition  mentioned,  and  received,  as  the 
proceeds  of  said  sale,  a  sum  greater  than  the  amount  due  him 
from  the  estate.  The  Court  below  held  the  Act  of  the  leg- 
islature unconstitutional,  the  sale  void,  and  the  receipt  of  the 
money  under  it  no  discharge  of  the  debt.  It  also  disallowed 
all  of  the  offsets,  and  rendered  a  decree  directing  the  peti- 
tioner to  sell  the  land  in  the  petition  mentioned,  or  so  much 
thereof  as  would  be  sufficient  to  pay  the  said  debt  or  debts 
of  the  intestate  so  allowed  by  the  Court  of  Probate,  with  le- 
gal interest  thereon  until  paid.  From  this  decree  of  the  Cir- 
cuit Court,  Dorman  and  wife  have  appealed  to  this  Court, 
and  we  are  now  called  upon  to  determine  whether  the  decree 
thus  rendered  is  erroneous. 

The  first  objection  to  the  decree  is  founded  on  the  length 
of  time  which  was  suffered  to  intervene  between  the  rendition 
of  the  order  in  the  Court  of  Probate,  allowing  the  debt  of 
Lane,  and  the  filing  of  the  petition  in  this  case.  The  petition 
itself  shows,  that  in  18'26,  an  order  was  made  in  the  Probate 
Court  of  Gallatin  county,  in  favor  of  the  petitioner,  and 
against  the  estate  of  Christopher  Robinson,  deceased,  for  the 
sum  of  $1008.87.  It  also  appears,  that  the  petitioner  is  ad- 
ministrator de  bonis  non  of  the  said  intestate,  but  there  is 
nothing  to  show  when  he  first  received  his  appointment  as 
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such  administrator.  In  the  absence  of  any  averment  in  rela- 
tion to  this  matter  in  the  petition,  we  are  left  to  presume  that 
Lane  himself,  as  administrator,  obtained  the  order  already 
alluded  to,  in  his  own  favor  in  the  year  1826,  against  the  es- 
tate of  his  intestate,  and  that,  although  no  personal  property 
of  the  deceased  ever  came  to  his  hands,  possession  or  know- 
ledge, yet  he  suffered  fifteen  years  to  elapse  before  making 
any  application  for  the  sale  of  the  real  estate  for  the  payment 
of  his  debt.  It  would  be  extremely  hazardous  for  this  Court 
to  sanction  such  gross  negligence,  and  particularly  in  a  case 
where  the  same  person  was  both  administrator  and  creditor. 
He  permitted  the  order  to  lie  dormant  for  the  space  of  fifteen 
years,  to  continue  a  lien  upon  the  real  estate,  and  after  such 
an  extraordinary  lapse  of  time  he  applies  to  the  Circuit 
Court,  and  without  offering  any  excuse  for  this  unreasonable 
delay,  seems  to  expect,  as  a  matter  of  course,  that  the  Court 
will  enforce  the  lien,  and  direct  a  sale  of  the  real  estate  to 
satisfy  the  debt. 

In  the  absence  of  all  legislative  enactment,  it  is  extremely 
difficult  to  lay  down  any  positive  general  rule  on  this  subject, 
which  will  operate  safely  and  equitably  in  all  cases.  The 
authorities  to  which  we  have  been  referred  by  counsel  prove, 
that  this  difficulty  has  been  felt  by  all  the  Courts  that  have 
undertaken  to  investigate  this  subject.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Ricard  v.  Williams,  7 
Wheat.  60,  considered  this  point,  and  concluded  that  an  ap- 
plication of  this  kind  ought  to  be  limited  by  analogy  to  the 
limitation  of  the  right  of  entry  in  real  actions.  In  Mooers  v. 
White,  6  Johns.  Ch.  R.  380,  Chancellor  Kent,  after  review- 
ing the  various  decisions  on  this  point,  expresssd  some  dis- 
satisfaction with  the  conclusion  to  which  Justice  Story  arri- 
ved in  the  case  just  cited,  and  barely  intimated  an  opinion 
that  one  year  would,  in  ordinary  cases,  be  a  reasonable  time. 
In  the  case  of  Ex  parte  Allen,  J  5  Mass.  58,  it  was  held  that 
the  executor  could  not,  after  the  expiration  of  four  years, 
(being  the  period  of  limitation  of  suits  against  the  executor 
and  administrator,)  obtain  a  license  to  sell,  even  though  debts 
should  remain  unpaid,  and  that  the  remedy  was  lost  by  the 
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negligence  of  the  creditor.  In  Smith  v.  Dutton,  16  Maine, 
(4  Shepley,)  312,  the  Court  adopted,  by  analogy,  the  same 
principle,  and  decided,  that  after  the  expiration  of  four  years, 
no  license  ought  to  be  granted  to  sell  real  estate  to  pay  the 
debts  of  an  intestate,  unless  under  peculiar  circumstances. 

It  will  be  seen  from  the  references  already  given,  that  the 
Courts  of  Massachusetts  and  Maine  have  established  the  gen- 
eral rule,  that  after  a  creditor  is  barred  by  the  Statute  of 
Limitations  from  maintaining  an  action  against  the  adminis- 
trator, the  administrator  is,  by  analogy,  likewise  barred  from 
obtaining  a  license  to  sell  the  realty.,  It  is  provided  by  law 
in  those  States,  that  no  action  can  be  maintained  against  an 
administrator  after  the  expiration  of  four  years  from  his  ap- 
pointment, and  notice  thereof  given.  This  being  the  period 
of  limitations  of  actions  against  the  administrator,  their  Courts 
have  determined,  by  analogy,  that  it  shall  also  be  considered 
a  limitation  against  applications  to  sell  lands  for  the  payment 
of  debts. 

The  sixth  section  of  "An  Act  to  amend  an  Act  entitled  an 
Act  relative  to  Wills  and  Testaments,  Executors  and  Admin- 
istrators, and  the  settlement  of  estates"  approved  February 
16,  1831,  provides  that  "no  suit  shall  be  brought  against  any 
executor  or  administrator  for  or  on  account  of  any  claim  or 
demand  against  the  testator  or  intestate,  unless  such  suit  shall 
be  brought  within  one  year  next  after  such  executor  or  ad- 
ministrator shall  have  settled  his  accounts  with  the  Court  of 
Probate."  By  analogy  to  the  rule  established  in  Maine  and 
Massachusetts,  we  may  lay  it  down  as  a  general  rule  in  this 
State,  that  after  the  expiration  of  one  year  from  the  final 
settlement  of  the  accounts  of  the  intestate  in  the  Court  of 
Probate  by  the  administrator,  no  application  on  the  part  of 
such  administrator  to  sell  the  real  estate  of  the  intestate  to 
satisfy  debts  still  due,  will  be  sustained,  except  the  circum- 
stances of  the  particular  case  may  be  of  such  a  peculiar  char- 
acter as  to  make  it  the  duty  of  a  Court  of  Equity  to  depart 
from  this  general  rule.  Such  has  been  the  opinion  of  the 
Court  in  the  case  of  Ex  parte  Richmond,  2  Pick.  569.  The 
language  there  used  is,  "that  unless  extraordinary  circum- 
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stances  render  it  proper,  a  license  will  not  be  granted  after 
four  years  have  expired."  In  Heath  v.  Wells,  5  Pick.  142, 
the  same  principle  is  decided,  and  four  years  considered  a 
limitation,  unless  under  the  extraordinary  circumstances  of 
a  particular  case.  In  the  case  now  under  consideration, 
nothing  appears  in  the  record  to  show  that  a  final  settlement 
had  ever  been  made  by  the  administrator ;  but,  on  the  con- 
trary by  his  own  showing,  he  stands  chargeable  with  having 
neglected  for  the  space  of  fifteen  years  to  execute  a  trust, 
which  the  law  required  him  to  execute  within  a  reasonable 
time ;  and  this  delay,  this  neglect  of  duty,  this  gross  laches 
on  his  part  remaining  wholly  unaccounted  for,  cuts  him  oft" 
from  any  right  to  the  benefit  of  this  application. 

The  next  objection  to  the  decree  is  founded  on  the  decision 
of  the  Court  in  relation  to  the  offsets.  The  heirs  proved 
that  Lane  had  received  three  hundred  dollars  of  the  assets 
of  the  estate,  which  should  have  been  deducted,  as  they  insist, 
from  the  amount  allowed  by  the  Court  of  Probate,  and  a  sale 
directed  of  only  so  much  of  the  real  estate  as  would  pay  the 
balance.  They  also  offered  to  prove  that  Lane,  in  his  own 
right  and  not  as  administrator,  had  received  mesne  profits 
enough  from  the  same  land  to  pay  the  whole  debt,  but  this 
proof  the  Court  refused  to  hear.  Although  the  only  inquiry 
in  a  proceeding  of  this  kind  is,  whether  any  part,  and  if  so, 
how  much  of  the  real  estate  is  to  be  sold,  yet,  to  determine 
this  question  correctly,  it  is  necessary  to  ascertain  the  exact 
amount  of  the  debt  actually  subsisting  at  the  time.  The 
heirs,  devisees,  or  alienees,  when  called  before  the  Court, 
may  show  that  no  debt  actually  subsists,  and  that  it  is  not 
necessary  to  sell  any  portion  of  the  realty  ;  or  they  may  show 
anything  which  will  reduce  the  amount  of  the  debt,  in  order 
to  lessen  the  quantity  of  land  which  it  may  be  necessary  to 
sell.  The  general  rule  to  direct  these  inquiries  is  the  follow- 
ing. Whatever  defence  an  administrator  may  be  allowed  to 
make  against  the  claims  or  demands  of  creditors,  may  be 
made  by  any  person  interested  in  the  realty  against  an  appli- 
cation of  this  nature  to  sell  the  land.  This  is  the  rule  to  be 
extracted  from  the  authorities  already  cited,  (a) 

(a)  Stone  v.  Wood,  16  111.  R.  177  ;  Lupton  v.  Janney,  13  Pet.  U.  S.  R.  385. 
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The  amount  proved  should  have  been  deducted  from  the 
amount  of  the  order  of  the  Court  of  Probate,  and  a  sale  di- 
rected of  so  much  of  the  real  estate  as  would  be  sufficient  to 
pay  the  balance.  The  Court  also  erred  in  refusing  to  hear 
testimony  in  relation  to  the  mesne  profits.  Lane,  in  his  own 
right  and  as  creditor,  was  accountable  to  Dorman  and  wife 
for  the  use  and  occupation  of  the  premises,  and  both  as  credi- 
tor and  administrator,  he  applied  to  the  Circuit  Court  for  an 
order  to  sell  the  premises  to  pay  a  debt  to  himself,  while  owing 
the  heirs  at  the  same  time  an  amount  sufficient  to  pay  such 
debt.  It  would  be  palpably  unjust  to  permit  him  to  sell  the 
land  under  such  circumstances,  The  Court  below,  there- 
fore, erred  in  refusing  the  testimony.  It  was  also  shown 
that  the  same  land  had  been  sold  previously  by  Lane,  under 
the  authority  of  an  Act  of  the  legislature  to  pay  the  same 
debt,  and  the  proceeds  of  the  sale  received  by  him.  This 
Court,  by  a  former  decision,  declared  the  Act,  under  which 
this  sale  had  been  made,  unconstitutional  and  void,  and  the 
rule  of  law  is,  that  a  sale  under  a  void  authority  is  also  void, 
and  the  purchaser  can  recover  back  the  purchase  money. 
Lane  et  al.  v.  Doe,  ex  dem.  Dorman  et  ux.  3  Scam.  238  ; 
1  Bac.  Abr.  261;  Chitty  on  Con.  500;  Newdigate  v.  Davy, 
1  Lord  Raym.  742 ;  Shearer  v.  Fowler,  7  Mass.  31.  The 
sale  by  Lane,  under  the  Act  of  the  legislature,  was  a  mere 
nullity,  his  receipt  of  the  proceeds  no  discharge  of  the  debt, 
and  the  Court,  therefore,  on  this  point  decided  correctly. 
For  the  errors,  however,  already  noticed,  we  think  the  de- 
cision of  the  Court  below  in  rendering  said  decree  erroneous, 
and  that  the  decree  ought  to  be  reversed  with  costs,  and  the 
cause  remanded  with  leave  to  the  petitioner  to  amend  his 
petition. 

Scates  J.  delivered  the  following  separate  opinion  : 
While  I  concur  in  the  reversal  of  the  judgment,  I  differ  in 
opinion  upon  a  question,  as  I  think,  of  much  importance  in 
practice.  The  Circuit  Court,  as  I  understand  the  doctrine 
laid  down  in  the  Opinion,  will  be  required  to  take  an  account 
between  the  administrator  and  the  estate,  of  the  outstanding 
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debts  and  assets,  if  any  can  be  shown  ;  strike  a  balance  and 
order  a  sale  to  meet  the  balance  thus  ascertained.  This,  in 
almost  every  instance,  it  will  be  impracticable  to  do,  with- 
out summoning  the  Probate  Justice  to  bring  hie  books  and 
vouchers,  and  re-adjust  the  whole  account  from  the  begin- 
ning. The  Court  of  Probate  is  vested  with  exclusive  juris- 
diction, except  perhaps  in  a  Court  of  Equity  by  bill,  to 
settle  and  adjust  all  matters  relative  to,  and  growing  out  of 
the 'administration  and  settlement  of  estates,  as  between  the 
estate,  the  distributees,  and  the  administrator.  The  Circuit 
Court  has  neither  the  power,  or  the  means  of  information  to 
adjust  such  matters,  except  upon  appeal  from  that  Court. 

I  have  no  doubt,  but  that  the  Circuit  Court  might,  upon  a 
petition  to  sell  land,  hear  proofs  of  assets  not  inventoried,  or 
accounted  for  by  the  administrator ;  and  if  it  appeared  that 
there  was  an  amount  probably  sufficient  to  meet  the  deficit, 
to  dismiss  the  petition  until  the  administrator  should  render 
an  account  of  them  to  the  Court  of  Probate.  It  is  quite 
another  thing  to  take  an  account  with  the  administrator,  and 
strike  a  balance  with  a  view  of  ordering  a  sale  to  satisfy  it. 
To  do  this,  the  Court  must  inquire  into,  and  fix  a  value  upon 
propert}7 ;  ascertain  the  character  of  debts  due,  whether 
sperate  or  desperate,  and  so,  upon  these  uncertain  data,  ad- 
just an  account.  The  means  to  do  justice  in  such  cases, 
where  many  nice  and  difficult  questions  might  be  presented, 
are  inadequate,  and  the  requirement  impracticable.  If,  in 
resisting  the  application  of  the  administrator,  the  defendants 
should  show  a  sufficient  amount  of  assets  not  accounted  for, 
the  petition  should  simply  be  dismissed  ;  and  if  an  amount 
not  sufficient  should  be  shown,  the  Court  might  grant  the  or- 
der to  sell  so  much  as  might  be  necessary,  and  send  the  par- 
ties, in  both  cases,  to  the  Court  of  Probate,  which  has  ample 
power  to  call  the  administrator  to  account  for  further  assests, 
and  to  adjust  all  disputes  and  strike  a  balance. 

There  is  another  point  upon  which  I  cannot  concur  in  opin- 
ion. The  land,  upon  the  demise  of  the  intestate,  descended 
to  the  plaintiff's  wife.  If  Lane  received  the  rents  and  pro- 
fits of  the  land,  he  did  so  as  an  individual  and  not  as  admin- 
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istrator,  for  in  the  representative  character,  lie  had  no  right 
in,  or  control  over  the  land,  except  by  petition  for  a  sale. 
The  rents  and  profits  are  as  much  realty,  as  the  land  out  of 
which  they  issue,  as  to  all  purposes  of  the  administration. 
And  it  makes  no  difference  that  he  is  both  creditor  and  ad- 
ministrator, for  he  is  liable  to  the  heir  for  the  rent,  in  an  ac- 
tion for  use  and  occupation,  or  for  mesne  profits:  and  the  debt 
due  him  from  the  estate  would  be  no  set-off.  If  he  held  a 
covenant  which  bound  the  heirs,  he  might  sue  them,  and  re- 
cover to  the  extent  of  the  value  of  the  land  descended.  But 
in  no  other  case  could  he,  as  creditor,  make  the  land,  or  the 
rents,  available  to  pay  his  debts,  except  through  the  admin- 
istration, and  by  petition  to  sell  and  convert  the  realty  into 
assets.  The  Opinion  of  the  Court,  allowing  proof  of  rents 
accruing  subsequent  to  the  demise,  to  show  assets  unaccount- 
ed for,  seems  to  me  to  destroy  every  distinction  between  per- 
sonalty and  realty,  and  to  overturn  the  law  of  descent. 

The  heir  might  save  the  land  from  sale,  by  voluntarily  pay- 
ing into  the  hands  of  the  administrator  sufficient  to  discharge 
the  debts.  So  she  might  appropriate  this  rent  to  that  pur- 
pose, by  settling  with  the  creditor  and  discharging  his  debt ; 
or  recovering  the  amount,  and  putting  it  into  the  hands  of  the 
administrator  for  that  purpose.  But  she  cannot  give  the  ad- 
ministrator authority  to  sue  a  creditor  to  recover  for  rent,  or 
to  compel  an  adjustment  of  the  account  with  him. 

I  concur  in  the  reversal  upon  the  ground,  that  the  peti- 
tioner below  does  not  show  in  his  petition  any  excuse  for 
such  great  delay  in  making  application  for  an  order  to  sell. 
I  also  concur  in  the  other  rules  laid  down  by  the  Court. 

Decree  reversed. 
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Benjamin  Chadset,  administrator  of  Samuel  H.  Oliver, 
deceased,  plaintiff  in  error,  v.  William  Lewis,  defendant 
in  error. 

Error  to   Schuyler. 

In  an  action  at  law,  it  is  necessary  to  ascertain  who  has  the  legal  interest 
in  the  instrument  upon  which  the  suit  is  brought.  Under  the  statute  of 
Illinois,  such  interest  can  only  be  transferred  by  indorsement  in  writing; 
a  mere  delivery  is  insufficient  to  pass  it,  and  an  action  can  only  be  main- 
tained in  the  name  of  the  person  who  has  that  interest. 

A  Court  of  Law  will  not  inquire  whether  a  plaintiff  sues  for  himself,  or  as 
trustee  for  some  other  person;  it  is  sufficient,  if  he  has  the  legal  interest 
in  the  subject  matter  of  the  suit ;  neither  will  it  try,  in  a  collateral  man- 
ner, questions  which  are  peculiarly  within  the  province  of  a  Court  of 
Equity  to  determine. 

Debt  on  bond,  in  the  Schuyler  Circuit  Court,  at  the  April 
term  1844,  before  the  Hon.  Jesse  B.  Thomas.  The  defend- 
ant pleaded  first,  payment,  and  secondly,  that  the  deceased, 
in  his  life  time,  made  a  voluntary  gift  of  the  bond  to  Mary 
Lewis  and  Margaret  Lewis,  and  delivered  the  same  for  their 
use  and  benefit,  whereby  the  property  became  vested  in  them. 
The  plaintiff  replied  to  the  first  plea,  and  demurred  generally 
to  the  second,  in  which  the  defendant  joined.  The  Court 
overruled  the  demurrer,  and  rendered  judgment  in  favor  of 
the  defendant  for  costs.  The  plaintiff,  to  reverse  said  judg- 
ment, prosecutes  his  writ  of  Error  in  this  Court. 

W.  A.  Minshall  c&  R.  B.  Blackwell,  for  the  plaintiff  in 
error,  relied  upon  the  following  points  and  authorities. 

I.     The  second  plea  is  bad  ; 

1.  Because  the  bond  sued  on  is  not  the  subject  matter  of  a 
gift,  nor  can  any  action  or  defence  be  predicated  upon  such 
a  gift ;  it  is  a  promise  to  pay  money,  which  may  be  revoked 
at  any  time  before  it  is  consummated  by  the  payment  of  money. 
Pearson  v.  Pearson,  7  Johns.  26,  28 ;  JVohle  v.  Smith,  2  do. 
52;  Finkx.  Cox,  18  do.  145,  148,  149;  Tate  v.  Hilbert,  2 
Vesey  Jr.  Ill ;  S.  C.  4  Brown's  Ch.  R.  286;  2  Kent's  Com. 
439,  447. 

VOL.   VI.  IT 
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2.  Admitting  the  bond  to  be  the  subject  of  a  gift,  still  the 
facts  stated  in  the  plea  do  not  show  the  gift  to  be  complete  ; 
because  a  delivery  is  essential  to  the  validity  of  a  gift.  Noble 
v.  Smith,  2  Johns.  52  ;  Pearson  v.  Pearson,  7  do.  26 ;  Gran- 
giac  v.  Arden,  10  do.  293. 

3.  Where  the  subject  of  a  gift  is  a  chose  in  action,  the  plead- 
ings must  show  a  change  of  property  by  an  assignment  in 
writing,  or  some  other  equivalent  instrument  of  transfer.  R. 
L.  482,  §  .1  ;  Gale's  Stat.  525 ;  2  Kent's  Com.  439.  The 
transfer  must  be  actually  executed.     2  Kent's  Com.  439. 

4.  The  donor  must  part  not  only  with  the  possession,  but 
with  the  dominion  over  the  property.  2  Kent's  Com.  439  ; 
Cook  v.  Hustead,  12  Johns.  188,  189. 

5.  In  Collen  v.  Missing,  1  Mad.  Ch.  R.  1Y6,  a  letter  to 
executors,  expressing  a  consent  that  a  specified  sum  of  money 
be  given  to  a  donee,  was  not  sufficient  to  constitute  a  gift  of 
so  much  money  in  their  hands,  because  the  consent  was  not 
executed  and  carried  into  effect,  and  a  further  act  was  want- 
ing in  that  case  to  pass  the  money.  The  Vice  Chancellor 
held  that  money  paid  into  the  hands  of  B.  for  the  benefit  of  a 
third  person  was  countermandable  so  long  as  it  remained  in 
the  hands  of  B.  This  case  is  cited  in  2  Kent's  Com.  439 ; 
see  also,  Fink  v.  Cox,  18  Johns.  148 ;  Tate  v.  Ililhert,  2 
Yesey  Jr.  Ill ;  Bunn  v.  Markham,  7  Taun.  224,  230. 

II.  The  plea  is  uncertain  in  not  alleging  the  nature  of  the 
gift,  whether  it  is  a  gift  inter  vivos,  or  a  donatio  causa  mortis. 
There  is  a  material  distinction  in  law  between  these  several 
kinds  of  gifts. 

1.  Gifts  inter  vivos  take  effect  immediately,  or  not  at  all. 
They  cannot  take  in  futuro,  and  a  delivery,  if  a  chattel,  or 
an  assignment,  if  a  chose  in  action,  is  necessary  to  make  them 
valid. 

2.  A  donatio  causa  mortis  must  be  made  by  the  donor 
while  in  extremis  /  if  he  recover,  it  is  void  ;  if  he  dies  insol- 
vent, the  subject  matter  of  the  gift  is  assets  in  the  hands  of  his 
personal  representatives  ;  and  such  donations  revoke  written 
wills  pro  tanto  /  not  being  subject  to  the  forms  prescribed  for 
nuncupative  wills,  they  are  of  a  dangerous  character,  and 
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just  apprehension  of  fraud,  and  jealousy  of  the  abuse  of  them, 
are  entertained  by  the  Courts.  2  Kent's  Com.  444,  448  ; 
Wells  v.  Tucker,  3  Bin.  366. 

3.  There  is  no  averment  of  the  delivery  of  the  bond  to 
the  children,  and  an  acceptance  on  their  part  of  the  same ; 
nor  is  there  an  averment  of  a  delivery  to  a  third  person  for 
their  use.  A  gift  inter  vivos  is  a  true  contract,  for  the  donor 
irrevocably  divests  himself  of  a  right  to  a  thing,  or  chose  in 
action,  and  transfers  it  gratuitously  to  another,  who  accepts 
it,  which  acceptance  is  absolutely  necessary  to  the  validity 
of  the  transfer.  2  Kent's  Com.  436.  A  gift,  if  not  consi- 
dered as  a  contract  by  the  English  law,  yet  every  gift  made 
perfect  by  delivery  is  an  executed  contract,  for  it  is  founded 
on  the  mutual  assent  of  the  parties.  lb.  438.  If  this  gift  is 
anything  in  the  nature  of  a  contract,  it  is  yet  executory,  and 
so  no  gift,  but  may  be  denominated  an  engagement  to  give 
so  much  money,  and  is  without  any  consideration  to  support 
it  in  law,  and  is  no  more  a  ground  of  action  or  defence  than 
a  promise  to  deliver  a  chattel.  Noble  v.  Smith,  before  cited. 
This  promise  has  not  even  the  consideration  of  blood  and  na- 
tural affection  to  support  it ;  and  if  it  had,  that  would  not  be 
sufficient.  Fink  v.  Cox,  before  cited ;  iSchoonmaker  v.  Roo- 
sett,  17  Johns.  301,  304,  305  ;  see  also,  on  consideration  and 
nudum  pactum ;  Raun  v.  Hughes,  7  Term  R.  350,  note  A ; 
Cook  v.  Hustead,  before  cited  ;  De  Forest  v.  Frary,  6  Cowen, 
151 ;  Perkins  v.  Parker,  1  Mass.  117.  The  consideration 
may  be  inquired  into  on  the  plea,  if  the  gift  be  parol,  as  in 
this  case. 

4.  It  is  stated  in  the  plea  that  the  bond  was  delivered, 
but  to  whom  is  not  stated.  If  it  is  insisted,  that  by  intend- 
ment it  was  delivered  to  the  infant  donees,  we  insist  that  the 
presumption  upon  the  predicament  of  facts  stated  in  the  plead- 
ings, is  against  such  a  delivery.  The  bond  is  found  among 
the  donor's  papers,  suit  is  brought  upon  it  by  his  administra- 
tor, and  profert  made  of  it.  The  inference  is,  that  the  bond  ne- 
ver was  delivered  by  Oliver  to  the  infants,  or  if  delivered  to  a 
third  person  for  them,  that  he  revoked  the  gift  and  reposses- 
sed himself  of  the  bond,  which  he  had  a  right  to  do,  according 
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to  the  authority  of  the  case  of  Collen  v.  Missing,  cited  under 
the  first  point,  and  in  Tate  v.  HiThert.  In  the  latter  case  it 
was  held,  that  where  a  person  in  his  last  sickness  gave  the 
donee  his  cheek  on  his  banker  for  a  sum  of  money  payable  to 
bearer,  and  he  died  before  the  check  was  paid  to  donee,  it 
was  not  a  good  donatio  causa  mortis,  for  it  was  to  take  effect 
in  presenti,  and  the  authority  was  revoked  by  his  death  It 
was  also  held,  that  where  the  same  person,  at  the  same  time, 
gave  to  another  donee  his  promissory  note  for  a  sum  of  money, 
that  was  not  good  as  such  a  gift,  because  it  was  not  a  trans- 
fer of  property.  So  in  Bunn  v.  Marhham,  before  cited, 
where  a  person,  supposing  himself  in  extremis,  caused  India 
bonds,  bank  notes,  &c,  to  be  sealed  up  and  marked  with  the 
name  of  the  donee,  with  directions  to  another  to  deliver  them 
to  the  donee  after  the  donor's  death,  and  the  latter  still  re- 
tained possession  of  them,  it  was  held  no  delivery,  and  there- 
fore void  as  a  donatio  causa  mortis,  for  there  must  be  a 
continuity  of  possession  in  donee  until  donor's  death,  and  do- 
nor may  revoke  the  donation  at  any  time  before  his  death. 
Upon  these  authorities  the  plea  is  bad,  because  the  money 
was  not  realized  before  the  death  of  Oliver,  and  the  authority 
was  revoked  by  his  death  ;  or  if  there  was  a  delivery  of  the 
bond  to  the  infants,  there  is  no  continuing  possession  shown 
by  the  plea,  and  for  aught  that  appears,  the  donor  may  have 
revoked  the  gift  before  his  death. 

5.  Even  admitting  much  more  than  the  plea  alleges  and 
more  than  can  by  intendment  be  allowed,  that  the  bond  is  a 
gift  to  the  infant  children  of  the  obligor,  Lewis,  and  as  such, 
fully  and  fairly  delivered  to  them,  and  continued  in  their  pos- 
session until  Oliver's  death,  but  without  an  assignment  of  the 
legal  title  to  the  bond,  in  writing,  under  the  hand  of  the  payee, 
or  his  legal  representatives.  If  the  plea  contained  all  these 
allegations,  and  they  were  true,  it  would  still  be  no  bar  to 
this  action,  because  the  interests  of  the  infants  in  the  debt  of 
the  defendant  must  still  be  recovered  in  the  name  of  the  pre- 
sent plaintiff,  the  legal  representative  of  the  person  with 
whom  the  defendant  personally  contracted.  R.  L.  482 ; 
Gale's  Stat.  525  ;  Alsop  v.  Caines,  10  Johns.  396  ;  Raymond 
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v.  Johnson,  11  do.  488,  490.  It  is  a  settled  rule  in  England, 
that  when  an  action  is  commenced  in  the  name  of  the  bank- 
rupt, before  his  act  of  bankruptcy,  it  does  not  abate  the  suit, 
but  the  assignee  may  proceed  in  the  name  of  the  bankrupt. 
1  Chitty's  PI.  14 ;  Waugh  v.  Austin,  3  Term  R.  438.  The 
same  reason  exists  for  applying  the  rule  to  this  case,  and 
suit  should  be  continued  for  the  benefit  of  the  persons 
really  entitled  to  the  proceeds.  The  death  of  an  assignor, 
or  the  payee,  in  this  case,  would  not  defeat  the  assignment, 
and  the  assignee  may  use  the  name  of  the  executor,  or  ad- 
ministrator, to  recover  the  money  by  suit  at  law.  Dawes  v. 
Boylston,  9  Mass.  337  ;  Cutis  v.  Perkins,  12  do.  206  ;  Ransom 
v.  Jones,  1  Scam.  295,  in  the  notes. 

6.  Formerly,  Courts  of  Law  would  not  take  notice  of  an 
equity  or  a  trust.  But  recently  they  do.  If  it  be  necessary 
in  a  suit  on  an  assigned  chose  in  an  action,  that  the  interest, 
for  whose  benefit  the  suit  is  brought,  should  appear  in  the 
pleadings,  it  is  sufficient  if  it  appear  in  any  part  of  the  plead- 
ings. Conner  v.  Craig,  1  Wash.  C.  C.  R.  424,  cited  in  notes 
to  Ransom  v.  Jones,  which  is  also  again  referred  to.  Wincle 
v.  Kelley,  1  Term  R.  622,  623.  It  being  established,  that 
this  Court  will  take  notice  of  a  trust,  it  is  immaterial  wheth- 
er the  person  who  sues  was  originally  a  trustee,  or  became  so 
by  matter  ex  post  facto.  Nor  is  it  material  at  what  time  he 
became  so  ;  for,  whether  he  became  such  by  the  assignment, 
or  was  so  originally,  it  is  sufficient  to  say  that  he  is  a  trustee, 
and  now,  and  as  such,  has  a  right  to  maintain  his  action.  Per 
Ashurst,  Justice,  in  Wincle  v.  Kelley,  before  cited.  And 
Buller,  Justice,  said,  "  this  is  a  debt  due  in  form  to  the  plain- 
tiff, but  in  substance,  to  a  third  person,  and  therefore  did 
not  pass  under  the  commission,  is  still  in  the  plaintiff,  and 
entitles  him  to  maintain  this  action." 

0.  H.  Broioning  and  W.  A.  Richardson,  for  the  defend- 
ant in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  an  action  brought  by  Chadsey,  as 
administrator  of  Oliver,  against  William  Lewis.     The  decla- 
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ration  was  in  debt  on  a  bond,  made  by  Lewis  to  Oliver,  and 
conditioned  for  the  payment  of  five  hundred  dollars.  The  de- 
fendant pleaded  two  pleas  in  bar.  First,  payment— second, 
that  Oliver,  in  his  life-time,  made  a  voluntary  gift  of  the  bond 
to  Mary  Lewis  and  Margaret  Lewis,  and  delivered  the  same 
for  their  nse  and  benefit,  whereby  the  property  became  vest- 
ed in  them.  The  Court  overruled  a  demurrer  to  this  plea, 
and  rendered  judgment  for  the  defendant.  The  administra- 
tor prosecutes  a  writ  of  error. 

The  chief  point  in  the  case  is,  as  to  the  validity  of  the  sec- 
ond plea.  Without  inquiring  whether  the  facts  alleged  in 
the  plea  constitute  such  a  gift  of  the  bond,  as  a  Court  of 
Equity  will  protect  and  enforce  when  its  aid  is  sought,  it  is 
very  clear  that  they  constitute  no  legal  defence  to  this  action. 
This  is  an  action  at  law,  and  it  is  only  necessary  to  ascertain 
who  has  the  legal  interest  in  the  bond.  The  demurrer  only 
admits  such  facts  as  are  well  pleaded.  The  plea  does  not 
allege  an  assignment  of  the  bond.  Under  our  statute,  the 
legal  interest  can  only  be  transferred  by  endorsement  in  wri- 
ting. A  mere  delivery  does  not  pass  such  an  interest.  An 
action  can  only  be  maintained  in  the  name  of  the  person  who 
has  the  legal  interest.  Kyle  v.  Tliompson,  2  Scam.  432 ; 
Campbell  v.  Humphries,  lb.  478. 

The  defendant  failing  to  allege  an  assignment  of  the  bond, 
the  inference  is  unavoidable,  that  there  was  none,  and  that 
Oliver  never  parted  with  the  legal  interest.  At  his  decease, 
as  a  matter  of  course,  that  interest  descended  to  his  personal 
representative,  in  whose  name  alone  an  action  must  be 
brought  to  recover  the  money.  Chadsey,  in  whom  the  legal 
interest  is  thus  vested,  institutes  an  action  on  the  bond,  and 
the  obligor  does  not  deny  that  interest,  but  insists  as  a  de- 
fence that  third  persons  have  an  equitable  interest  in  the 
obligation.  Is  this  any  answer  in  law  to  the  action  ?  This 
question  was,  in  principle,  settled  by  this  Court,  in  the  case 
of  McIIenry  v.  Ridgeley,  2  Scam.  309.  In  that  case,  an  ac- 
tion was  brought  in  the  name  of  Bidgeley  on  a  note  assigned 
to  him  as  cashier.  A  plea  that  the  note  was  assigned  to 
Kidgeley  as  the  agent  of  the  Bank ;  that  he  never  had  any 
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interest  in  the  note;  and  that  the  legal  and  beneficial  interest 
therein,  was  in  the  Bank,  was  held  by  the  Court  to  constitute 
no  defence  to  the  action.  In  that  case,  the  legal  interest 
was  in  the  plaintiff,  and  the  defendant  was  not  permitted  to 
defeat  a  recovery,  by  showing  that  the  note  was  held  for  the 
benefit  of  others.  In  the  present  case,  the  legal  interest  of 
the  administrator  is  not  questioned,  and  the  only  defence  in- 
terposed by  the  obligor  is,  that  third  persons  are  beneficially 
interested  in  the  bond.  This  is  no  reason  why  he  should  not 
perform  his  obligation.  The  suit  is  in  the  name  of  the  proper 
person,  and  it  makes  no  difference  to  the  defendant  for  whose 
benefit  it  is  brought.  As  was  said  in  the  case  of  McHerdry 
v.  Hidgeley,  the  Court  will  not  inquire  whether  the  plaintiff 
sues  for  himself,  or  as  trustee  for  some  other  person.  It  is 
sufficient  that  he  has  the  legal  interest.  For  aught  the  record 
shows,  this  suit  may  be  prosecuted  for  the  benefit  of  the  do- 
nees of  the  bond.  Whether  it  is  or  not,  the  rights  of  the 
defendant  are  not  to  be  affected  by  the  recovery.  Admitting 
the  truth  of  the  plea  to  the  fullest  extent,  it  shows  but  this, 
that  the  plaintiff  has  the  legal,  and  the  donees  the  equitable 
estate.  In  a  Court  of  Law,  which  of  these  interests  is  to  pre- 
vail ?  Most  assuredly  the  legal  one.  (a)  This  view  is  conclu- 
sive on  the  defendant.  The  Court  of  Law,  having  jurisdiction 
of  the  case,  should  proceed  to  try  it  according  to  its  rules, 
leaving  to  those  claiming  the  beneficial  interest  in  the  subject 
matter  to  invoke  the  aid  of  Equity.  If  the  Lewises  are  in 
fact  the  donees  of  the  bond,  the  administrator  holds  it  as 
trustee  for  them,  and  if  he  refuses  to  account  to  them,  a 
Court  of  Equity  will  compel  him  to  execute  the  trust.  It  may 
be  a  serious  question  whether  there  was  a  valid  gift  of  the 
bond,  important  alike  to  the  interests  of  the  estate,  and  the 
donees.  That  question  ought  certainly  not  to  be  determined 
in  this  collateral  manner,  in  a  proceeding  to  which  the  do- 
nees are  not  parties,  and,  of  course,  not  bound  by  any  adju- 
dication which  may  be  made.  In  this  conflict  between  the 
legal  and  the  equitable  interests,  a  Court  of  Equity  is  pecu- 
liarly the  appropriate  tribunal  to  adjust  the  rights  of  the 
parties.     The  defendant  is  not  interested  in  that  adjustment, 

(a)  Bryant  v.  Dana,  3  GiL  R.  349. 
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it  being  a  matter  exclusively  between  the  administrator  and 
the  donees. 

We  think,  therefore,  that  the  Circuit  Court  erred  in  deci- 
ding the  plea  to  be  valid,  and  its  judgment  is  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings,  con- 
sistent with  this  Opinion. 

Judgment  reversed. 


John  Vance,  plaintiff  in   error,  v.  Robert  Schuyler  et  al., 
defendants  in  error. 

Error  to  McDonough. 

A  deed,  executed  by  the  Auditor  by  virtue  of  the  provisious  of  the  revenue 
Acts  of  1829,  is  evidence  of  the  regularity  and  legality  of  the  sale,  and 
is  prima  facia  sufficient  for  the  plaintiff  without  other  evidence  con- 
nected with  it  in  relation  to  the  sale,  (a) 

A  certificate  of  acknowledgement  substantially  complying  with  the  stat- 
ute, as  to  the  facts  to  be  embodied  therein,  is  sufficient. 

A  deed  acknowledged  before  and  certified  by  a  Commissioner  of  Deeds 
residing  out  of  the  State,  is  sufficient  without  proof  of  its  execution,  or 
legal  evidence  of  the  official  character  of  such  Commissioner.  (6) 

A  certificate  of  acknowledgment  must  contain  some  assignable  locality, 
which  the  Court  can  judicially  notice,  to  render  the  deed  admissible  in 
evidence  without  proof  of  its  execution ;  and  a  notarial  seal  will  not 
cure  a  defect  in  this  respect. 

The  ninth  section  of  the  Act  of  January  19,  1829,  requiring  a  deposit  of 
copies  of  an  advertisement  of  sale  with  the  Auditor,  Treasurer,  and 
Secretary  of  State,  and  the  forwarding  of  others  to  the  clerks  of  the 
Commissioners'  Court  of  their  respective  counties,  &c,  is  directory  to 
the  officers  named  in  said  section,  and  a  failure  to  comply  with  the  stat- 
ute will  not  invalidate  a  sale,  if  it  were  good  in  every  other  respect. 

The  vacating  of  a  judgment,  and  granting  a  new  trial  under  the  30th  sec- 
tion of  the  Act  of  1838-9,  is  a  matter  of  right,  under  the  first  motion 
made  for  that  purpose ;  but  whether  a  second  motion  shall  be  sustained, 
is  a  matter  which  rests  in  the  sound  discretion  of  the  Court. 

Ejectment  in  the  McDonough  Circuit  Court,  at  the  May 
and  October  terms  1842,  brought  by  the  defendants  in  error 
against  the  plaintiff  in  error,  and  tried  before  the  Hon. 
Stephen  A.  Douglass  and  a  jury.     Yerdict  for  the  plaintiffs 

(a)  Messinger  v.  Germain,  Post  631.    Job  v.  Tibbetts,  5  Gil.  R.  579. 

(6)  Thompson  v.  Schuyler,  2  Gil.  R.  280.    Secrist  v.  Green,  3  Wal.  U.  8.  R.  750. 


DECEMBEK  TERM  1844.  161 

Vance  v.  Schuyler  et  al. 

below  at  each  trial.     Such  of  the  facts  as  are  material  to  the 
decision  appear  in  the  Opinion  of  the  Court. 

W.  A.  Minshall,  for  the  plaintiff  in  error : 

1.  The  deed  from  the  Auditor  to  S.  B.  Munn  was  im- 
properly admitted,  without  other  evidence  in  connexion  there- 
with. If  a  naked  power,  not  coupled  with  an  interest,  is  ex- 
ercised, proof  is  necessary  to  show  that  every  prerequisite 
of  that  power  was  complied  with.  .  Williams  v.  Peyton's 
Lessees,  4  Wheat.  77  ;  4  Cond.  E.  395. 

2.  So,  also,  was  the  deed  from  Moulton  and  others  to  the 
plaintiffs  below,  without  any  seal  of  the  Commissioner  of 
Deeds,  or  certificate  of  his  official  character,  and  proof  of  the 
execution  of  said  deed.  Jackson  v.  Colden,  4  Cowen,  280, 
281.  The  seal  of  a  private  court  or  person  must  be  proved. 
1  Starkie's  Ev.  153;  1  Phil.  Ev.,  Cowen  &  Hill's  notes,  385. 
As  to  the  mode  of  authenticating  Commissioner's  authority  in 
New  York,  see  Laws  of  New  York,  of  1841,  vol.  4,  page  44, 
section  5.  Our  statute  of  1829  will  not  aid  it.  For  con- 
struction of  statutes,  see  United  States  v.  Fisher,  1  Cond.  R» 
422,  425. 

3.  The  provision  of  the  ninth  section  of  the  Act  of  Jan- 
uary 19,  1829,  is  peremptory,  and  not  directory  merely.  The 
filing  of  the  advertisements  of  sale  is  indispensable. 

4.  As  to  the  law  regulating  new  trials,  see  Jackson  v. 
Laird,  8  Johns.  489 ;  Same  v.  Crosby,  12  do.  354 ;  Same  v. 
Hooker,  5  Cowen,  207. 

O.  H.  Browning,  N.  Bushnell,  and  A.  Williams,  for  the 
defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Scates,  J.  Ejectment,  brought  by  Schuyler  and  others 
against  Yance.  It  was  tried  at  the  May  term  of  the  McDo- 
nough  Circuit  Court,  in  1842,  when  the  plaintiffs  recovered  a 
judgment,  which  was  vacated  and  a  new  trial  granted  by  the 
Court.  The  cause  was  again  tried,  at  the  October  term 
1842,  and  the  jury  again  returned  a  verdict  for  the  plaintiffs. 

VOL.    YI.  18 
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The  defendant  entered  several  motions : — To  vacate  the 
judgment,  and  grant  a  new  trial : — To  arrest : — and  amotion, 
predicated  upon  affidavits,  to  vacate  the  judgment  and  grant 
a  new  trial,  under  the  30th  section  of  the  Act  in  relation  to 
ejectment.  The  bill  of  exceptions  contains  these  affidavits, 
and  also  several  deeds,  read  in  evidence  by  the  plaintiffs ;  and 
a  Patent,  and  a  deed  offered  in  evidence  by  the  defendant ; 
upon  which  questions  were  raised  at  the  trial  and  preser- 
ved. So  much  of  these  as  will  present  the  questions  raised, 
I  will  set  forth  in  substance,  in  the  order  of  the  assignment 
of  errors. 

The  plaintiffs  read  in  evidence  a  deed  from  the  Auditor  to 
S.  B.  Munn,  for  the  land  in  question,  bearing  date  the  8th 
day  of  November,  1833,  which  recited  a  sale  of  this  land  by 
the  Auditor,  on  the  8th  day  of  January,  1831,  for  the  taxes, 
interest,  and  cost  chargeable  thereon,  for  the  year  1830  ;  and 
without  any  other  evidence  in  connexion  with  it.  This  is  as- 
signed as  the  first  error.  This  objection  cannot  prevail. 
The  sale  was  made  under  the  Act  passed  in  1827,  and  1829. 
The  latter  Act  provides  how  the  land  shall  be  advertised, 
when  sold  by  the  Auditor.  R.  L.  525,  §  9  ;  Gale's  Stat.  571. 
And  in  relation  to  sales  made  by  the  Auditor,  the  same  sec- 
tion provides,  that  "it  shall  not  be  necessary  for  any  purcha- 
ser of  lands,  so  sold  for  taxes,  to  obtain,  keep,  or  produce 
any  advertisement  of  the  sale  thereof;  but  his  deed  from 
the  Auditor  of  Public  Accounts  shall  be  evidence  of  the  regu- 
larity and  legality  of  the  sale,  until  the  contrary  shall  be 
made  to  appear ;"  with  a  proviso,  "that  no  exceptions  shall 
be  taken  to  any  such  deed,  but  such  as  shall  apply  to  the  real 
merits  of  the  case,  and  are  consistent  with  a  liberal  and  fair 
interpretation  of  the  intentions  of  the  legislature."  This 
provision  has  repealed  that  rule  of  strict  construction,  ap- 
plied to  the  exercise  of  naked  powers  uncoupled  with  an  in- 
terest, in  relation  to  this  sale ;  and  it  requires  us  to  take  a  lib- 
eral and  fair  view,  upon  exceptions  taken  to  the  sale,  and 
throwing  the  burden  of  proof  upon  the  objector,  to  allow  only 
such  as  "apply  to  the  real  merits  of  the  case."  This  deed, 
then,  was  prima  facie,  sufficient  for  the  plaintiffs,  without 
other  evidence  connected  with  it,  in  relation  to  the  sale. 
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In  making  out  their  chain  of  title,  the  plaintiffs  read  in  ev- 
idence a  deed  from  Charles  F.  Moulton  and  Casarina  J.,  his 
wife,  and  Eussell  EL  Kevins,  to  plaintiffs.  The  certificate 
of  acknowledgment  upon  it  commenced  thus, — "  State,  City 
and  County  of  New  York,  ss,"  and  was  subscribed,  "  John 
Taylor,  Commissioner  of  Deeds  for  City  of  New  York." 
The  body  of  the  certificate  is  a  substantial  compliance  with 
the  statute  of  this  State,  as  to  the  facts  to  be  embodied  in  it. 
The  second  error  assigned  is,  in  permitting  this  deed  to  be 
read  without  proof  of  its  execution  ;  or  legal  evidence  of  the 
official  character  of  the  Commissioner  of  Deeds.  But  this 
objection  may  not  lie,  for  the  statute  has  authorized  acknowl- 
edgments to  be  taken,  or  proved,  before  "  any  Commissioner 
to  take  acknowledgments  of  deeds,"  when  speaking  of  per- 
sons out  of  the  State,  and  is  silent  as  to  any  authentication 
of  their  official  character.  E.  L.  137,  §  1. ;  Gale's  Stat.  155. 
And  we  may  not  superadd  thereto,  or  require  more  than  the 
legislature  thought  fit.  The  less  so,  in  this  instance,  as  the 
Act  enumerates  in  the  same  connection,  "  any  clerk  of  a  Court 
of  record,  mayor  of  a  city,  or  notary  public ;"  but  who  shall 
authenticate  his  character,  "  under  his  seal  of  office."  Jus- 
tices of  the  peace  are  also  enumerated.  But  one  out  of  the 
State  must  be  authenticated  by  the  certificate  of  the  "  proper 
clerk,"  that  he  "  was  a  justice  of  the  peace  at  the  time  of 
making  the  same."  And  so,  in  like  manner,  in  the  State,  by 
the  County  Commissioners'  clerk,  when  the  land  lies  in  a  dif- 
ferent county,  where  he  is  no  justice  and  not  known  as  such. 
I  would  note  the  fact,  that  there  is  no  law  in  this  State  that 
authorizes  the  appointment  of  a  "  Commissioner"  for  that 
purpose ;  and  so  we  must  understand  the  law  to  mean,  those 
out  of  the  State  appointed  for  that  object. 

The  defendant  offered  in  evidence  a  Patent  from  the  Gen- 
eral Government  to  Spencer  Nelson,  bearing  date  19th  No- 
vember, 1817,  for  the  same  land ;  and  a  deed  from  Nelson  to 
James  Shaw,  dated  22d  July,  1818.  This  last  purported  to 
be  acknowledged  as  follows  : — "  Lincoln,  ss.  Wiseassett,  July 
22d,  1818.  Personally  appeared  before  me,  Seth  Tinkham, 
Notary  Public,  by  legal  authority  appointed  and  sworn,  dwell- 
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ing  in  Wiscassett  aforesaid,  Spencer  Nelson,  and  acknowl- 
edged the  above  instrument  in  writing  by  him  subscribed,  to 
be  his  free  act  and  deed,  for  the  purpose  therein  mentioned ; 
and  requested  that  the  same  might  be  received  and  taken  as 
such.  And  also  made  oath,  that  he  is  the  same  person  to 
whom  the  within  patent  was  granted.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  affixed  my  seal  of  office,  the 
day  and  year  first  above  written.  Seth  Tinkham,  Notary 
Public.  [Seal.]  "  The  third  error  is  for  refusing  these  in 
evidence,  (a)  But  it  is  not  well,  for  "  Lincoln  ss.  Wiscassett," 
judicially,  have  no  assignable  locality,  and  the  seal  affixed 
will  not  help  it.  So  there  is  no  such  acknowledgment  as  will 
dispense  with  proof  of  the  execution  ;  there  is  a  subscribing 
witness  that  might  have  been  called.  The  actual  recording 
of  it  in  1837  will  make  it  no  better  for  this  case.  The  Patent 
must  fall  with  it.  It  would  not  show,  alone,  a  paramount 
outstanding  title  in  another.  The  Auditor's  deed,  being  sub- 
sequent to  it,  would  be  paramount  to  it,  if  not  rebutted  and 
defeated. 

The  affidavit  of  defendant  stated  in  substance,  that,  since 
the  meeting  of  the  Court,  he  had  discovered  that  it  would  be 
necessary  to  prove  the  execution  of  the  deed  from  Spencer 
Nelson  to  James  Shaw,  of  whom  he  purchased.  He  further 
states,  that  he  procured  Charles  Chandler  since  the  last  term 
of  the  Court  to  make  inquiry  and  search  for  him,  for  the  evi- 
dence of  the  sales  by  the  Auditor  of  lands  sold  for  taxes,  for 
the  years  1829,1830,  1831,  and  1832;  that  Chandler,  with 
others,  was  interested  in  the  same  question  ;  that  he  procured 
James  M.  Campbell,  who  made  the  examination,  about  the 
month  of  July,  1842  ;  that  he  was  informed  by  the  Auditor, 
and  upon  examination,  found  there  were  no  advertisements 
of  the  sale  of  said  land  on  file  ;  or  on  record  in  the  Auditor's 
office,  but  the  same  were  lost.  This  information  was  not 
given  to  defendant  till  that,  then  present,  term  of  the  Court, 
too  late  to  enable  him  to  avail  himself  of  it  upon  the  trial. 
He  further  states,  that  he  has  discovered  new  testimony,  of 
which  he  knew  nothing  at  the  trial ;  and  that  is,  that  he  can 
prove  by  James  M.  Campbell,  who  is  and  has  been  clerk  of 

(a)  Mason  v.  Brock,  12  111.  E.  276. 
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the  County  Commissioners'  Court  of  McDonough  county 
since  June,  1831,  that  the  printer,  who  published  the  adver- 
tisement of  the  sale,  never  deposited  a  copy  in  the  Auditor's 
office ;  and  no  such  notice  ever  came  to  the  Clerk's  office  of 
McDonough  county.  And  further,  that  the  Auditor  wholly 
failed  to  comply  with  the  law,  in  furnishing  the  clerk  of  said 
Court  with  a  list  of  lands  sold  for  taxes  by  the  State,  for  the 
year  1831.  That  the  Auditor  wholly  failed  to  preserve  files, 
and  keep  records  of  such  advertisements.  That  he  expects 
to  be  able  to  prove  these  facts  by  the  next  term. 

Charles  Chandler  merely  corroborates  defendant  in  his 
statement,  that  he  was  requested  to  search,  and  employed 
James  M.  Campbell  to  do  it,  who  told  him  he  could  find  no 
advertisements  on  file,  or  record.  James  M.  Campbell  cor- 
roborates defendant  in  his  being  clerk  ;  in  there  being  no  such 
notices  in  his  office ;  in  making  the  search  at  the  Auditor's 
office ;  and  he  further  states,  that  he  requested  such  notices 
to  be  sent  by  the  Auditor,  for  the  years  previous  to  1833, 
but  received  none. 

The  motion  for  a  new  trial,  embracing  these  affidavits,  in- 
cludes the  fourth,  sixth  and  seventh  assignment  of  errors. 
The  fifth  is  in  refusing  to  arrest  the  judgment,  but  upon  what 
ground  I  cannot  discover. 

Here  appears  to  be  a  great  want  of  diligence,  culpable 
negligence,  in  preparing,  collecting  and  arranging  the  evi- 
dence necessary  to  attack  the  plaintiff's  title,  as  well  as  to 
sustain  his  own.  There  had  been  atrial  in  May,  when,  doubt- 
less, all  this  evidence  must  have  appeared  to  be  necessary. 
In  relation  to  the  proof  of  the  execution  of  the  deed  by  Nel- 
son, he  says,  since  the  meeting  of  the  Court  he  has  discovered 
it  to  be  necessary.  Had  he  not  made  that  discovery  on  the 
former  trial,  six  months  before  ?  He  does  not  deny  it.  He 
knew  where  the  other  evidence  was  to  be  found,  had  em- 
ployed agents  to  examine,  and  they  had  examined  as  early  as 
July,  but  had  neglected  to  inform  him  until  Court  in  Octo- 
ber. He  must  answer  for  the  diligence  of  his  agents,  as  well 
as  of  himself. 
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But  would  this  evidence  avail  anything?  We  are  of  opin- 
ion, that  the  provisions  of  the  ninth  section,  before  referred 
to,  directing  the  printer  to  deposit  one  copy  of  the  adver- 
tisement of  the  sale  with  the  Auditor,  one  with  the  Treasurer, 
and  one  with  the  Secretary  of  State,  and  to  forward  one  copy 
to  each  of  the  clerks  of  the  County  Commissioners'  Courts 
of  the  respective  counties,  where  such  advertised  lands  may 
He,  are  directory ;  and  the  further  direction  to  those  officers 
to  file  and  preserve  them  as  records,  are  in  like  manner  direc- 
tory ;  and  a  failure  to  comply  with  the  statute  would  not 
invalidate  a  sale,  if  it  were  good  in  every  other  respect. 
The  object  of  their  provision  is,  to  preserve  evidence  for,  and 
accessible  to,  all  concerned;  and  either  to  impeach  for  irreg- 
ularity, or  to  sustain  the  sale.  Copies  of  them  are  made 
evidence,  and  the  neglect  to  keep .  them  increases  the  burden 
of  proof  on  those  who  would  gainsay  the  title.  But  shall  the 
difficulty  of  attacking,  be  made  a  ground  of  overthrowing  the 
title  thus  hard  to  assail  ?  Especially  when  the  law  declares, 
that  the  purchaser  need  not  obtain,  and  keep,  or  produce 
any  such  advertisement,  upon  trial.  It  would  be  like  invi- 
ting the  purchaser,  unarmed  to  a  contest,  and  slaying  him, 
because  he  has  no  weapon  : — or  slaying  him,  because  his  ad- 
versary, could  not  find  his.  So  far  as  the  want,  destruction, 
or  non-existence  of  these  files  and  records  are  concerned,  the 
sale  is  good,  under  this  statute. 

The  other  ground  assumed  is  upon  a  separate  motion  to 
vacate  the  judgment,  and  grant  a  new  trial  under  the  30th 
section  of  the  Act  of  1838-9,  p.  225.  The  first  new  trial 
under  that  statute  seems  to  be  a  matter  of  right.  The  second 
rests  in  the  sound  discretion  of  the  Court,  where  it  shall  ap- 
pear, that  the  rights  of  the  parties  will  be  better  ascertained 
and  adjusted,  (a)  Whether  the  manner  in  which  the  Circuit 
Court  may  exercise  that  discretion  would,  or  not  be  subject 
to  revision,  it  is  unnecessary  to  determine,  as  we  can  see  no 
reason,  from  the  record,  for  differing  with  the  Court  below. 
The  new  facts  ought  not  to  defeat  the  plaintiff's  title.  The 
proof  of  the  execution  of  the  deed  by  Nelson  to  Shaw,  and 

(a)    See  Laws  of  1849,  p.  132 ;  Laflin  v.  Hernington,  17  111.  R.  399. 
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even  a  regular  deduction  of  title  to  the  defendant  below,  would 
not  overreach,  their  title,  unless  the  defendant  could,  in  some 
way,  impeach  it ;  and  that  way  is  not  made  to  appear  to  us. 
Judgment  affirmed  with  costs.*  (a) 

Judgment  affirmed. 


Willard  Grave  et  al.,  appellants,  v.  Mathias  Bruen  et  al. 

appellees. 

Appeal  from  Adams. 

The  registry  Acts  do  not  apply  to  Patents,  emanating  from  either  the  State 
or  the  United  States.  A  copy  of  the  record  of  those  instruments,  in  case 
of  the  loss  of  the  original,  is  not  admissible  as  secondary  evidence  to  sup- 
ply its  place,  a  duplicate  from  the  authority  which  issued  the  first  patent 
being  the  proper  evidence.  Semble,  that  an  Auditor's  deed  is  placed  upon 
the  same  footing  with  Patents,  and  that  it  is  admissible  in  evidence  with- 
out proof  of  its  execution,  and  without  showing  that  it  was  regularly  ac- 
knowledged and  recorded,  as  in  the  case  of  deeds  between  private  indi- 
viduals, (a) 

To  defeat  an  Auditor's  deed,  evidence  was  offered  to  show,  by  means  of  a 
diagram,  copied  from  a  book  in  the  Auditor's  office,  and  annexed  to  a  dep- 
osition of  the  principal  clerk  therein,  that  the  land  included  in  the  deed 
was  not  duly  listed,  according  to  law.  Other  evidence  was  offered  for 
the  purpose  of  proving  that  the  diagram  was  correctly  copied  from  such 
book,  and  to  explain  the  particular  manner  in  which  the  book  was  kept. 
All  of  this  evidence  was  rejected  by  the  Court  below  :  Held,  that  the  ev- 
idence, being  loose  and  indefinite,  was  calculated  to  mislead  the  jury, 
and  was,  therefore,  properly  rejected. 

Ejectment,  in  the  Adams  Circuit  Court,  at  the  September 
term  1844,  before  the  Hon.  Jesse  B.  Thomas  and  a  jury, 
brought  by  the  appellees  against  the  appellants,  to  recover 
the  possession  of  the  1ST.  E.  13,  1  S.  7  W.  of  the  fourth  prin- 
cipal meridian.  The  declaration  was  served,  March  18th, 
1843. 

On  the  trial,  the  defendants  admitted  that  they  were  in 
possession  of  the  premises  set  forth  in  the  declaration.  The 
plaintiffs  offered  in  evidence,  an  Auditor's  tax  deed  for  said 
land  to  Bruen,  dated  January  2,  1840,  and  which  recited  that 

*Since  the  decision  of  the  above  cause,  the  legislature  has  passed  an  Act  authorizing 
the  appointment  of  Commissioners  of  Deeds  in  other  States.  Laws  of  1844-5— p.  28  ;  Rev. 
Stat.  580. 

(a)  See  also  Laws  of  1851,  p.  142— Laws  of  1869,  p. 

(a)  See  Hulick  v.  Soovil,  4  Gil.  R.  159.    Lane  v.  Bommelmann,  17  111.  R.  95. 
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the  land  was  sold  to  him,  January  10th,  1833,  for  the  taxes  of 
1832,  It  was  neither  acknowledged  or  recorded.  The  de- 
fendants objected  to  its  introduction,  and  their  objection  was 
overruled  by  the  Court.  This  was  all  the  evidence  on  the 
part  of  the  plaintiffs. 

The  defendants  offered  the  deposition  of  Thomas  H.  Camp- 
bell, a  clerk  in  the  Auditor's  office,  with  a  diagram  attached 
as  part  thereof,  of  which  the  following  is  a  copy,  to  wit : 

"  Lands  lying  between  the  Illinois  and  Mississippi  rivers, 
patented  by  the  United  States  to  individuals  for  their  milita- 
ry services,  and  taxed  by  the  State  of  Illinois." 


Abstr'ts 


Pat- 
entees. 


Present 


Quar- 
ters. 


Sec,  T'wn'p 
&  Range 


f        to      w 


R.  L.  J. 
Austin. 


M. 
Bruen. 


N.  E. 


13. 1 S.  7  W. 


160 


171 


171 
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The  diagram  does  not  show  the  quantity,  quality,  or  class 
of  the  land.  The  witness  said  the  land  was  listed  in  the  man- 
ner shown  in  the  diagram  for  the  year  1832,  and  there  was 
no  evidence  in  the  office  of  its  having  been  listed  in  any  oth- 
er manner.  It  did  not  appear  who  listed  it.  There  was  no 
distinction  between  resident  and  non-resident  lands.  He  be- 
lieved it  was  listed  in  the  second  class,  but  was  not  certain. 
The  plaintiffs  waived  all  formal  objections  to  the  deposition 
but  objected  to  its  competency  to  prove  the  fact  sought  to  be 
established  by  it.     The  Court  sustained  the  objection. 

The  defendants  called  E.  H.  Buckley,  Esq.  and  proved  by 
him  to  the  Court  that  the  diagram  was  correctly  copied  from 
a  large  book,  shown  by  the  Auditor,  in  his  office,  to  him,  as 
the  tax  book  for  the  Illinois  Military  Bounty  Land  District. 
The  caption  was  copied  from  the  first  page.  The  heading 
of  the  columns  and  entries  opposite  said  land  were  copied 
from  the  page  on  which  the  land  was  entered,  and  which 
was  many  pages  from  the  first.  There  was  no  heading  in  the 
fifth  column  on  that  page.  He  was  not  certain  that  there  was 
none  at  the  commencement  of  the  book,  but  thought  there  was 
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not.  He  looked  through  the  book,  and  believed  there  was 
nothing  in  that  column  but  the  name,  "Adams,"  at  one  place. 
He  was  several  days  in  the  office,  and  called  for  all  the  tax 
books,  and  none  were  shown  to  him,  but  the  one  from  which 
the  diagram  was  copied.  The  defendants  then  offered  the 
deposition,  in  connection  with  this  evidence.  The  Court 
again  excluded  it. 

The  defendants  then  offered  to  prove  that  Graves,  on  the 

day  of  1837,  bought  the  said  land  of  the  patentee 

thereof,  without  notice  of  the  title  or  claim  of  Bruen,  and  that 

the  patentee  then  conveyed  the  said  land  to  him  by  deed  of 

that  date.     This  evidence  was  also  rejected  by  the  Court. 

Verdict  and  judgment  for  the  plaintiffs  below,  and  the  de- 
fendants appealed  to  this  Court. 

W.  A.  Minshall,  A.  Williams  &  A.  Johnston,  for  the  ap- 
pellants. 

1.  If  the  land  was  not  listed  in  the  manner  required  by 
law,  the  Auditor's  deed  is  void  and  confers  no  title.  Gale's 
Stat.  35,  §  20  ;  lb.  561,  §§  1,  2;  lb.  573,  §  1 ;  Blossom  v.  Can- 
non, 14  Mass.  178 ;  Holden  v.  Eaton,  7  Pick.  17 ;  lb.  7  do. 
449  ;  Hayden  v.  Foster,  13  do.  493  ;  Alvord  v.  Collin,  20  do. 
421 ;  Keene  v.  Houghton,  19  Maine,  (1  Appleton,)  368  ;  Jack- 
son v.  Shepard,  7  Co  wen,  88 ;  Lessee  of  Holfs  Heirs  v. 
HemphiWs  Heirs,  1  Ohio  Cond.  R.  552 ;  Parker  v.  Smith,  4 
Blackf.  70 ;  Dentler  v.  The  State,  lb.  259  ;  Hoe  v.  Himelick, 
lb.  494 ;  Hen  v.  Stewart,  4  Dev.  &  Bat.  386 ;  Morton  v. 
Heeds,  6  Missouri,  64;  Hitch  v.  Pinckard,  4  Scam.  77;  4 
Kent's  Com.  330 ;  Parker  v.  Rule's  Lessee,  3  Peters'  Cond. 
R.  271 ;  Williams  v.  Peyton's  Lessee,  4  do.  395;  McClung 
v.  Hoss,  lb.  605  ;  Thatcher  v.  Powell,  5  do.  28 ;  Bex  v.  Oroke, 
1  Cowp.  15  ;  Burtenshaw  v.  Gilbert,  lb.  32. 

2.  The  law  required  the  land  to  be  listed  and  taxed  ac- 
cording to  its  quantity,  quality  and  class.  Gale's  Stat.  561, 
§§  1,  2 ;  lb.  573,  §  1.  The  deposition  of  Campbell,  and  evi- 
dence of  Buckley,  was  competent  and  sufficient,  or  at  least 
tended,  to  prove  that  it  was  not  so  listed  and  taxed,  and  was, 
therefore,  improperly  excluded.     Allen  v.  Robinson,  3  Bibb, 

VOL.  vi.  19 
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326  ;  Runyan  v.  Lessee  of  Coster,  14  Peters,  130 ;  Adam- 
thwaite  v.  Synge,  2  Eng.  Com.  Law  E.  348;  United  States  v \ 
Percheman,  7  Peters,  85 ;  Winn  v.  Patterson,  9  do.  676  ; 
WicMifev.  Hill,  3  Littell,  330;   1    Starkie's  Ev.   191,  212; 

I  Greenl,  Ev.  §§  47,  78,  80,  90,  142,  483,  484,  485,  493,  508, 
513 ;  Lowe  v.  Manners,  7  Eng.  Cora.  Law  E.  302. 

3.  Bruen's  tax  deed,  not  being  recorded,  was  void  as 
against  subsequent  bona  fide  purchasers,  and  the  evidence 
that  Graves  was  such  a  purchaser  should  have  been  admitted. 
Gale's  Stat.  150,  §  9  ;  lb.  152,  §  15  ;  lb.  155,  §§2,4;  lb.  664, 
§  21;  lb.  157,  158,  §§  1,  2,  3 ;  lb.  153,  154,  §  1 ;  lb.  464, 
§  11  ;  lb.  711,  §  100 ;  lb.  156,  §§  1,  2  ;  1  New  York  Eev. 
Laws,  209  ;  Jackson,  v.  Terry,  13  Johns.  471 ;  Bott  v.  Perley, 

II  Mass.  173  ;  Robinson  v.  Rowan,  2  Scam.  500 ;  Simonds 
v.  Catlin,  2  Caines,  62 ;  Famsworth  v.  Childs,  4  Mass.  638  ; 
Tilson  v.  Thompson,  10  Pick.  363  ;  3  Peters'  Dig.  446,  §  35  ; 
Steele's  Lessee  v.  Spencer,  1  Peters,  559. 

O.  H.  Browning  <&  JV.  Buslinell,  for  the  appellees : 

The  Opinion  of  the  Court  was  delivered  by 
Shields,  J.  This  is  an  action  of  Ejectment  brought  by  Bruen 
et  al.  v.  Graves  etal.,  for  the  recovery  of  the  North  East  quar- 
ter of  section  thirteen  (13),  township  one  (1)  south,  range 
seven  (7)  west  of  the  fourth  principal  meridian.  Notice  of 
the  declaration  was  served  on  the  18th  day  of  March,  1843. 
On  the  trial,  the  possession  of  the  defendants  was  admitted. 
The  plaintiffs  then  offered  in  evidence  an  Auditor's  tax  deed 
for  said  land,  dated  March  2d,  1840,  reciting  that  the  land 
was  sold  to  said  Bruen  January  10th,  1833,  for  the  taxes  of 
1832.  Said  deed  had  never  been  acknowledged  or  recorded. 
The  defendants  objected  to  the  admission  of  the  said  deed  in 
evidence.  The  objection  was  overruled,  and  the  deed  was 
admitted  in  evidence  to  the  jury.  The  plaintiffs  then  closed 
their  case. 

The  defendants  then  offered  in  evidence  the  deposition  of 
Thomas  H.  Campbell,  clerk  in  the  Auditor's  office,  with  a 
diagram  attached  to,  and  making   part   of  said   deposition, 
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showing  the  manner  in  which  said  land  was  listed  for  taxes. 
Said  diagram  did  not  show  the  number  of  acres  in  said  tract 
of  land,  or  the  quantity  or  class  to  wdiich  it  belonged.  The 
deposition  stated  that  the  land  was  listed  in  the  books  of  the 
Auditor  for  taxes  from  the  year  1828  to  the  year  1836,  inclu- 
sive, in  the  manner  set  forth  in  the  diagram;  and  that  it  was  list- 
ed in  the  same  manner  for  other  }rears.  The  book  did  not 
show  by  whom  it  was  listed,  nor  was  there  any  evidence  in 
the  office  showing  who  listed  it.  He  believed  it  was  listed 
in  the  second  class.  The  plaintiffs  objected  to  the  admissi- 
bility of  said  deposition,  and  the  Court  sustained  the  objec- 
tion. 

The  defendants  then  called  Edward  PI.  Buckley  as  a  wit- 
ness, and  proved  by  him  that  the  said  diagram  was  correctly 
copied  from  a  book  shown  to  him  by  the  Auditor  in  his  office, 
as  the  tax  book  of  the  Illinois  Military  Bounty  Land.  That 
the  caption  was  copied  from  the  first  page  of  the  book,  which 
was  a  large  one.  The  heading  of  the  columns  was  copied  from 
the  page  of  said  book,  in  which  the  land  in  dispute  was  enter- 
ed, and  which  was  many  pages  from  the  first  page,  and  the 
entries  opposite  the  tract  of  land  were  copied  from  the  same 
page.  There  was  no  heading  in  the  fifth  column,  on  the  last 
mentioned  page.  He  could  not  say  whether  there  was  any 
heading  at  the  commencement  of  the  book.  He  gave  some 
additional  testimony,,  which  is  wholly  immaterial.  The  dep- 
osition and  diagram  were  offered  in  evidence  and  objected  to, 
and  the  Court  sustained  the  objection. 

The  defendants  then  offered  to  prove  that  the  said  Graves 
purchased  the  said  land  from  the  patentee  thereof  in  1837, 
without  notice  of  the  plaintiffs'  title,  and  that  the  same  was 
at  the  time  duly  conveyed  to  him  by  deed  of  that  date,  which 
was  objected  to,  and  the  objection  sustained.  To  all  which 
decisions  of  the  Court,  the  defendants  at  the  time  objected, 
and  excepted,  and  this  Court  is  now  called  upon  to  say 
whether  the  decision  of  the  Court  below  is  correct. 

We  can  only  see  two  questions,  which  can  arise  upon  this 
voluminous  record.  The  first  questions  the  admissibility  of 
an   Auditor's   deed  without  proof  of  execution,  or   without 
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showing  that  it  was  regularly  acknowledged  and  recorded  as 
in  the  case  of  deeds  between  private  individuals.  It  is  hard- 
ly necessary  to  say  that  the  registry  Acts  do  not  apply  to 
Patents  emanating  from  either  the  State,  or  the  United  States. 
In  case  of  loss  of  the  original  Patent,  a  copy  from  the  record 
would  not  be  admissible  as  secondary  evidence  to  supply  its 
place,  and  would  be  of  no  effect  for  that  purpose.  It  is  ne- 
cessary, in  such  cases,  to  obtain  a  duplicate  Patent  from  the 
authority  which  issued  the  first  Patent.  The  registry  laws 
have  no  application  whatever  in  such  a  case. 

The  next  question  arises  on  the  admissibility  of  the  evidence 
offered  to  defeat  the  Patent,  on  the  ground  that  the  land  in- 
cluded therein  was  not  duly  listed  according  to  law.  The 
testimony  and  diagram  annexed  show  nothing,  in  our  opinion, 
which  would  justify  this  Court  in  determining  that  such  land 
was  not  correctly  listed.  Although  the  diagram  shows  that 
some  of  the  columns  are  blank,  yet  non  constat,  but  the 
proper  heading  would  be  found  in  all  cases  by  tracing  the 
columns  back  to  the  first  entry.  The  entries  of  dates,  num- 
bers, quantity,  &c,  are  not  necessarily  repeated.  The  blank 
in  the  column  refers  back  to  the  first  entry,  and  the  loose 
and  indefinite  proof  offered,  being  calculated  to  mislead  the 
jury,  was  properly  rejected  by  the  Court. 

"We  can  find  nothing  in  the  record  to  justify  a  reversal  of 
the  decision  of  the  Court  below.  It  is,  therefore,  affirmed 
with  costs. 

Judgment  affirmed. 
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David  Davis,  administrator  of  Thomas  T.  Hains,  impleaded 
with  Esther  Hains  widow,  &c,  plaintiff  in  error,  v.  Eli- 
sha  Harkness  et  al.,  defendants  in  error. 

Error  to  McLean. 

It  is  a  general  rule  of  the  common  law,  that  the  expenses  of  an  infant  or 
ward  shall  be  kept  within  the  income,  or  produce,  of  his  estate,  although 
the  Court  of  Chancery,  or  other  proper  Court,  has  frequently,  in  cases  of 
strong  necessity,  upon  proper  application,  ordered  the  portion  of  the 
principal  to  be  appropriated  in  that  way.  But  in  doing  this,  they  have 
always  proceeded  with  great  caution,  and  have  only  done  it  in  urgent 
cases,  (a) 

In  this  State,  the  legislature  has,  by  express  provision  of  statute,  directed 
the  expenditure  to  be  made  by  the  guardian  under  the  order  and  direc- 
tion of  the  Court  of  Probate,  and  required  that  the  rents  and  profits  aris- 
ing from  the  wards  real  estate,  and  the  interest  on  his  money  should  be 
first  resorted  to  for  his  education  and  maintenance.  (6) 

A.  married  the  widow  of  B.,  who,  as  administratrix,  held  the  estate  of  her 
minor  children,  which,  by  the  marriage,  came  into  his  hands  while  re- 
siding in  the  State  of  Ohio.  Subsequently,  he  came  with  them  to  this 
State.  Neither  while  he  resided  in  Ohio,  nor  after  he  came  hither,  did 
he  even  let  it  be  known  to  the  proper  authorities,  that  he  had  any  money, 
belonging  to  the  minors,  in  his  hands ;  on  the  contrary,  he  secretly  ap- 
propriated the  whole  to  his  own  use,  preserving  no  account  of  it  in  any 
way,  nor  keeping  any  account  of  the  expenses  and  outlays.  A.  died, 
leaving  assets  insufficient  for  the  payment  of  all  the  claims  against  his 
estate.  The  minors  on  coming  of  age,  filed  their  bill  in  chancery  to  com- 
pel the  administrator  of  A.  to  account  for  their  shares  of  their  deceased 
father's  estate.  The  Circuit  Court  found  that  A.  had  received  $1000  be- 
longing to  them,  and  allowed  the  interest  of  that  sum  for  their  mainte- 
nance until  A's  death,  and  decreed  the  payment  of  the  principal,  with  six 
per  cent,  interest  thereon  from  the  time  of  A.'s  death,  and  further  decreed 
that  the  same  be  paid  by  his  administrator,  as  one  of  the  third  class  of 
claims  under  the  110th  section  of  the  Statute  of  Wills;  Held,  that  in 
equity,  A.  must  be  considered  as  having  received  the  money  as  guardian, 
and  that  the  complainants  were  entitled  to  an  account  against  him  as 
such  guardian,  and,  therefore,  that  the  decree  of  the  Circuit  Court  was 
correct. 

Courts  of  Equity  are  not  bound  down  by  the  literal  expressions  of  a  statute, 
but  where  a  case  is  found  to  be  within  the  equity  of  the  provision,  it  is 
held  to  be  within  the  provision  itself. 

Bill  in  Equity,  in  the  McLean  Circuit  Court,  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error.  The 
cause  was  heard  at  the  September  term  1843,  before  the 
Hon.  Samuel  H.  Treat,  and  a  decree  rendered  in  favor  of  the 

(a)  Cummins  v.  Cummins,  29  111.  R.  452. 

(6)  Cummins  v.  Cummins,  15  111.  R.  34;  Bond  v.  Lockwood,  33  111.  R.212;  Gilbert  v.  Gup- 
till  34  111.  R.  112. 
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complainants  for  the  payment  of  $1292.50  out  of  the  assets 
of  the  estate  of  the  defendant's  intestate. 

The  cause  was  brought  into  this  Court  by  agreement 
upon  the  following  statement  of  facts. 

Samuel  Harkness  died  in  Ohio  in  1822,  leaving  Esther, 
his  widow,  and  Elisha,  aged  about  three  years,  and  Hannah, 
about  one  year,  his  children.  The  widow  was  duly  appointed 
administratrix  of  his  estate,  and  acted  in  that  capacity.  On 
the  30th  day  of  January,  1824,  she  intermarried  with  Thomas 
H.  Hains,  who,  after  such  intermarriage,  acted  in  the  adminis- 
tration, and  received  several  sums  of  money,  parcel  of  Hark- 
ness' estate,  for  which  he  never  accounted.  He  voluntarily 
brought  up  and  educated  the  children,  they  doing  service  in 
his  family  as  is  common  in  such  cases. 

Hains,  after  the  marriage,  lived  with  his  family  in  Xenia, 
and  Carlisle,  Ohio,  until  August,  1833,when  he  removed  to  this 
State  with  the  family,  and  resided  here  until  his  death  in  Oc- 
tober, 1838.  After  he  married,  he  studied  the  profession  of 
medicine,  and  practiced  it  until  his  decease.  He  had  no 
property  at  the  date  of  his  marriage.  Elisha,  at  this  time, 
was  four  years  of  age. 

After  the  decease  of  Hains,  Davis,  the  plaintiff  in  error, 
became  his  administrator  and  is  still  such,  and  has  in  his 
hands  assets  exceeding  the  amount  claimed  by  the  defendants 
in  error.  There  are  other  creditors  of  Hains,  and  those  as- 
sets are  insufficient  to  pay  all  the  claims. 

Elisha  Harkness,  Hannah  McClure,  his  sister,  and  John 
McClure,  her  husband,  filed  their  bill  in  the  Circuit  Court 
to  compel  the  said  administrator  to  account  for  their  shares 
of  Samuel  Harkness'  estate.  He  filed  his  answer  thereto, 
submitting,  among  other  things,  that  Hains  was  entitled  to 
charge  said  children  for  maintenance  and  education,  and 
that  the  amount  expended  therefor  should,  so  far  as  shown, 
be  in  reduction  of  the  amount  claimed  in  their  bill.  It  was 
admitted  that  the  children  were,  by  the  laws  of  Ohio,  each 
entitled  to  one  third  of  their  father's  estate  remaining  subject 
to  distribution. 

The  Court  below  found,  on  the  hearing,  that  Hains  received 
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one  thousand  dollars  of  moneys  to  which  said  children  were 
entitled,  and  made  allowance  of  the  interest  on  that  sum  in 
favor  of  Hains  for  their  maintenance  till  Hains  died,  and  de- 
creed the  payment  of  that  sum,  according  to  the  prayer  of  the 
bill,  with  six  per  cent,  interest  after  Hains'  decease,  and  di- 
rected the  same  to  be  paid  as  one  of  the  third  class  of  claims 
under  the  110th  section  of  the  Statute  of  Wills. 

It  was  proved  that  Hains  maintained  and  educated  the 
children  at  the  common  schools,  the  same  as  his  own  children. 
The  testimony  as  to  the  expense  incurred  by  him  in  that  wise, 
including  services  of  children,  was  as  follows:  William 
Thomas  estimated  the  annual  expense  of  each  at  from  $60  to 
$75  ;  Benj.  C.  Hains,  at  about  $80  for  each  per  annum ; 
Lewis  Bunn,  at  the  same  rate  ;  Marjory  Bunn,  at  not  less 
than  $100  per  annum  for  each  ;  which  witnesses  were  well 
acquainted  with  Hains'  family.  It  further  appeared  that  he 
intended  to  charge  said  children  with  the  expense  of  their 
maintenance  and  education. 

On  this  state  of  the  case,  the  following  errors  were  assign- 
ed, to  wit : 

First.  The  Court  erred  in  refusing  to  make  any  allowance 
for  the  maintenance  of  the  children  above  the  interest  of  the 
money ; 

Second.  The  Court  erred  in  making  the  claim  of  the  com- 
plainants a  preferred  claim,  by  placing  it  in  the  third  class 
under  the  110th  section  of  the  Statute  of  Wills,  to  the  injury 
of  creditors  and  others  ;  and 

Tfiird.  The  Court  erred  in  rendering  any  decree  against 
the  plaintiff  in  error. 

It  was  further  agreed  by  the  parties  that  the  only  questions 
to  be  discussed  were  those  involved  in  the  first  and  second 
assignment  of  errors. 

W.  Colton,  for  the  plaintiff  in  error  : 

As  to  the  first  point,  the  supposed  rule,  that  the  money  of 
an  infant  shall  remain  entire,  is  not  inflexible.  The  authori- 
ties are  conflicting.  Matter  of  Bostwich,  4  Johns.  Ch.  R.  101 ; 
Whipple  v.  Dow,  2  Mass.  415 ;    Cooper  v.  Martin,  4  East. 
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77,  as  to  an  implied  promise  of  an  infant,  after  coming  of  age, 
to  pay  for  necessaries,  the  infant  having  a  separate  property. 
Barlow  v.  Grant,  1  Vern.  255 ;  Harvey  v.  Harvey,  2  Peere 
Williams,  21 ;  Walker  v.  Wetherell,  6  Yesey,  473.  It  is  ad- 
mitted that  there  is  an  apparent  conflict  with  former  cases, 
but  it  is  insisted  that  the  reason  of  the  decision  is  founded  on 
the  amount  of  the  legacy.  Heeves  v.  Brymer,  6  Yesey,  425  ; 
Sherwood  v.  Smith,  lb.  454.  The  rule  is  infringed  in  these 
cases.  Relative  to  guardians  and  infants,  the  following  au- 
thorities are  cited :  R.  L.  455  ;  Aynsioorth  v.  Pratchett,  13 
Yesey,  321 ;  Gary  v.  Macon,  4  Call.  606  ;  1  Barb.  &  Har. 
Dig.  630,  title  Infant,  §§  12,  13,  14. 

As  to  the  second  point,  the  preference  of  the  claim,  the 
following  authorities  were  cited.  Statute  of  Wills,  §  110; 
Hains  was  not  an  administrator.  3  Bac.  Abr.  34 ;  1  Went- 
worth  on  PI.  201,  note.  There  must  be  an  actual  adminis- 
tration, and  the  law  must  be  construed  strictly.  2  Chitty's 
PI.  105  ;  1  Roper  on  Property,  200 ;  2  Williams  on  Executors, 
1376,  1307 ;  1  Schoales  &  Lefroy,  173.  The  husband  is  lia- 
ble for  the  wife's  devastavit,  although  co-executors  are  not 
liable  for  each  other's  devastavit.  If  a  wife  is  an  administra- 
trix, and  dies,  the  husband's  authority  ceases.  1  Schoales 
&  Lefroy,  243.  Hains  was  liable  only  as  trustee,  and  not  as 
administrator.  Williams  on  Executors,  151  ;  Morrell  v, 
Dickey,  1  Johns.  Ch.  R.  157 ;  Doolittle  v.  Lewis,  7  do.  47. 

S.  T.  Logan  &  A.  Lincoln,  for  the  defendants  in  error : 
As  to  the  first  point.  The  general  rule  is,  that  a  guardian 
should  not  be  permitted  to  break  the  capital  of  the  ward  for 
education  and  maintenance,  though  there  are  exceptions. 
The  rule  applies  to  cases  where  the  money  and  custody  of 
the  minors  were  in  the  same  person.  2  Story's  Eq.  Jur.  584, 
§  1355.  Whenever  the  rule  is  innovated,  an  order  of  the 
Court  of  Chancery  must  first  be  obtained.  Walker  v.  Weth- 
erell, 6  Yesey,  473  ;  Ghapline  v.  Moore,  7  Munroe,  150,  170 ; 
1  Barb.  &  Har.  Dig.  591,  592,  §  17;  lb.  593,  §  30;  Whit- 
ledge"1  s  Heirs  v.  Gollis,  2  J.  J.  Marsh.  404  ;  VanHppsv.  Van 
Deusen,  4  Paige,  64 ;    Vance  v.    GanvpbelVs  Heirs,  1  Dana, 
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231 ;  Tanner  v.  Davidson  3  Bibb.  456.  The  case  of  Bar- 
low v.  Grant,  1  Yernon,  255,  is  not  law,  and  it  is  the  only- 
case  where  money  and  infant  were  in  the  same  hands,  and 
where  the  capital  was  allowed  to  be  infringed  on,  &c.  In 
very  extraordinary  cases,  on  the  application  of  the  guardian 
to  a  Court  of  Equity,  it  may  be  allowed.  If  the  rule  is  to  be 
infringed  in  this  case,  it  is  insisted  that  the  interest  was  suffi- 
cient. Children  should  be  compelled  to  do  all  they  can,  and 
their  labor  deducted  from  their  expenses.  4  Barb.  &  Har. 
Dig.  232,  §  2. 

As  to  the  second  point.  The  plaintiff  is  within  the  spirit 
of  the  rule.  Reeve's  Dom.  Rel.  192  ;  Toller  on  Executors, 
241,  358  ;  2  Williams  on  Executors,  1306 ;  Yard  v.  Eland, 
1  Lord  Raym.  369  ;  Wankford  v.  Wankford,  1  Salk,  306. 
He  is  within  the  words  of  the  statute.  Campbell  v.  Tousey, 
7  Cowen,  64.     Leaving  Ohio,  he  was  still  administrator. 

E.  D.  Baker,  for  the  plaintiff  in  error,  in  conclusion  : 
There  is  great  difficulty  in  supporting  the  decision  in  Kew 
York  to  the  extent  of  making  a  foreign  executor  or  adminis- 
trator liable  in  such  State  for  assets  received  abroad,  and 
brought  into  the  State  by  him.  Story's  Conflict  of  Laws,  429. 
Hains  is  liable  as  trustee  only.  As  administrator,  he  would 
only  be  liable  to  the  forum  where  he  was  administrator.  The 
question  is,  Has  he  expended  the  money  for  the  children,  and 
can  he  be  allowed  for  the  expenditures  ?  It  is  denied  that 
the  rule  is,  that  the  capital  cannot  be  diminished  ;  if  such  is 
the  rule,  it  ought  not  to  be  adopted  in  this  case.  Matter  of 
Bostwick,  4  Johns.  Ch.  R.  101  ;  2  "Williams  on  Executors, 
698,  1307,  1308. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.*     Two  questions  are  to  be  determined  in  the 
decision  of  this  case.     First,  whether  the  complainants  below 
are  entitled  to  any  decree  against  the  estate  of  his  plaintiff's 

*  Wilson,  C.  J.  did  not  hear  the  argument  in  this  cause,  and  Thomas,  J.  having  been  of 
counsel,  gave  no  opinion. 
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intestate,  and  second,  if  they  are,  whether  the  amount  allowed 
them  shall  be  placed  in  the  third  classification,  as  was  decreed 
below. 

"Whether  the  plaintiff's  intestate  came  into  possession  of  the 
complainants'  estate  as  executor,  administrator,  guardian  or 
trustee,  the  plaintiff  cannot  complain,  if  we  apply  the  same 
rule  that  we  would  in  case  of  a  legally  constituted  guardian 
in  determining  his  right  to  break  in  upon  the  infants'  estate 
for  their  maintenance  and  support. 

It  is  a  general  rule  of  the  common  law,  that  the  expenses 
of  the  infant,  or  ward,  shall  be  kept  within  the  income,  or 
produce,  of  his  estate,  although  the  Court  of  Chancery,  or 
other  proper  Court,  has  frequently,  in  cases  of  strong  neces- 
sity, upon  proper  application,  ordered  a  portion  of  the  prin- 
cipal to  be  appropriated  in  that  way  ;  but  in  doing  this,  they 
have  always  proceeded  with  great  caution,  and  have  only 
done  it,  in  urgent  cases.  The  inducements  for  guardians  to 
invent  for  their  wards  artificial  wants,  that  they  may  reap  an 
incidental  benefit  in  the  expenditure  of  their  estate,  has  ad- 
monished the  Courts  to  guard,  with  a  jealous  eye,  the  estates 
of  infants,  who  are  unable  to  protect  themselves.  Without 
this  the  ward  would  but  too  often  become  the  victim  of  the 
guardian,  and  the  most  ample  estate  would,  during  a  pro- 
tracted minority,  become  dissipated  more  to  his  advantage 
than  that  of  his  ward.  In  view  of  this  danger,  and  for  the 
purpose  of  tying  the  hands  of  guardians  as  far  as  possible 
against  improvident  expenditures,  the  legislature  had  direct- 
ed, that  the  expenditure  shall  be  made  under  the  order  and 
direction  of  the  Court  of  Probate.  The  statute  says,  "  The 
guardian  shall  have  power,  under  the  direction  of  the  Court  of 
Probate,  to  superintend  the  education  and  nurture  of  the  ward, 
and  for  that  purpose,  may  pay  out  such  portion  of  the  ward's 
money  as  the  Court  of  Probate  shall  from  time  to  time  by  or- 
der direct  ;  provided,  that  the  rents  and  profits  arising  from 
his  real  estate,  and  next  the  interest  on  the  ward's  money, 
shall  always  be  first  resorted  to  for  the  education  and  nurture 
of  the  ward."  R.  L.  455,  §  10  ;  Gale's  Stat.  466.  This  statute 
very  wisely  concludes  the  right  of  the  guardian  to  expend 
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any  of  the  ward's  money  for  any  purpose,  without  first  obtain- 
ing an  order  of  the  Court  of  Probate,  and  as  that  Court  is  al- 
ways open,  and  its  proceedings  summary,  and  not  expensive, 
but  little  or  no  inconvenience  can  result  from  this  provision, 
and  nothing  compared  with  the  security  which  it  must  afford, 
if  properly  observed.  The  ward  would  be  without  protec- 
tion, if  the  guardian  were  allowed  to  go  on  from  year  to  year, 
without  rendering  any  account,  trusting  in  the  end  to  get  his 
charges  allowed  upon  the  gross  estimates  of  witnesses.  Such 
a  proceeding  is  too  suspicious  to  receive  the  sanction  or  en- 
couragement of  this  Court. 

That  the  Courts  of  Chancery  have  a  right,  in  peculiar 
cases,  to  allow  a  guardian  for  indispensable  expenses  incur- 
red on  account  of  the  ward,  although  they  may  break  in  upon 
the  principal  estate,  and  no  previous  order  of  the  Court  has 
been  obtained,  cannot  be  doubted  ;  but  it  will  only  be  done  in 
very  extraordinary  cases,  where  a  strong  necessity  for  the 
expenditure  is  shown,  and  a  satisfactory  reason  given  why  a 
previous  order  was  not  obtained.  When  a  guardian  disre- 
gards the  directions  of  the  law,  he  must  expect  his  conduct  to 
be  looked  upon  with  jealousy,  and  that  he  will  receive  favors 
with  a  reluctant  discretion,  (a) 

Now  what  is  this  case  ?  While  these  complainants  were  yet 
in  early  infancy,  Hains  married  their  mother  in  1824,  who,  as 
administratrix  of  their  father,  was  in  possession  of  their  estate 
which  thereby  fell  into  his  hands.  This  was  in  the  State  of 
Ohio,  whence  in  1833  he  removed  to  this  State,  bringing 
them  with  him.  They  continued  to  reside  in  his  family  till 
the  time  of  his  death,  in  1838.  Neither  while  he  resided  in 
Ohio,  nor  after  he  came  to  this  State,  did  he  ever  render  any 
account  of  his  trust,  whatever  it  might  be,  nor  did  he  ever  let 
it  be  known  to  the  proper  authorities,  that  he  had  any  money 
belonging  to  the  minors  in  his  hands ;  but,  on  the  contrary, 
he  secretly  appropriated  the  whole  to  his  own  use,  preserving 
no  account  of  it  in  any  way,  nor  did  he  keep  any  account  of 
the  expenses  and  outlays.  The  whole  transaction,  if  not  an 
outrage  on  the  law,  and  the  rules  of  propriety,  is  at  least 
very   suspicious,   and   demands  a  rigid  scrutiny  before  any 

(a)  Rowan  v.  Kirkpatrick,  14  111.  E.  10. 
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allowance  is  made,  even  from  the  interest,  which  should  be 
allowed  on  their  estate  in  his  hands.  His  case  is  very  differ- 
ent from  that  of  a  regularly  appointed  guardian,  subject  to  the 
supervision  and  control  of  the  Court  of  Probate,  when  the 
estate  would  have  been  put  at  a  regular  interest  and  on  good 
security,  where  it  would  have  been  beyond  danger  of  ultimate 
loss.  ISTow,  they  are  without  security,  subjected  to  the  ex- 
pense of  a  protracted  litigation,  and  have  necessarily  incurred 
the  danger  of  a  loss  of  the  whole,  both  from  a  want  of  the 
necessary  proof  to  establish  their  demand,  aud  from  his  insol- 
vency. It  was  the  object  of  the  legislature,  and  is  the  desire 
of  the  Court  to  guard  against  such  contingencies.  He  can- 
not expect  the  same  favor  and  indulgence,  which  a  regular 
guardian,  who  had  observed  the  requirements  of  the  law, 
might  justly  claim.  To  allow  it  to  him,  would  be  but  to  en- 
courage such  illegal  practices.  We  should  enforce  an  observ- 
ance, rather  than  encourage  a  violation  of  the  law. 

It  is  true,  that  Hains  did  his  duty  faithfully,  perhaps,  so  far 
as  the  custody,  support  and  education  of  the  infants  were  con- 
cerned ;  but,  at  the  same  time,  he  utterly  disregarded  it  as  to 
the  management  and  security  of  their  estate.  For  the  former, 
the  Court  may  have  been  justified  in  allowing  the  interest  on 
their  estate ;  but  for  the  latter,  by  all  the  principles  of  law  he 
cannot  be  allowed  to  break  in  upon  the  principal.  We  are, 
therefore,  disposed  to  approve  of  the  amount  allowed  by  the 
Court  below  in  favor  of  the  complainants. 

The  only  remaining  question  is,  whether  the  Court  below 
was  right  in  giving  this  claim  a  priority  in  payment  over  or- 
dinary creditors,  out  of  the  estate  of  Hains,  who  died  insol- 
vent. This  was  done  under  the  110th  section  of  the  Statute 
of  Wills,  which  provides  that  demands  against  estates  shall  be 
divided  into  four  classes.  First,  funeral  expenses,  &c. ; 
second,  expenses  of  administration  ;  third,  "  where  any  ex- 
ecutor, administrator  or  guardian  has  received  money  as  such, 
his  executor  or  administrator  shall  pay  out  of  his  estate  the 
amount  thus  received,  and  not  accounted  for,  which  shall  com- 
pose the  third  class  ;"  and  fourth,  all  other  debts,  &c. 

I  find  myself  unable  to  make  out  that  the  husband  of  an 
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administratrix  is,  strictly  speaking,  an  administrator.  1st. 
He  cannot  administer  alone,  which  he  could  do,  were  he  an 
administrator;  2d.  He  is  liable  for  devastavit  of  the  wife, 
which  is  not  the  case  in  general  with  a  co-administrator.  3 
Bac.  Ab.  31,  title  Executors,  D.  2  ;  3d.  After  the  death  of 
the  wife,  his  control  over  the  estate  ceases  ;  4th.  He  is  joined 
with  the  wife,  rather  for  conformity.  1  Wentworth  on 
PL  201,  note ;  2  Chitty's  PL  105  ;  5th.  He  is  not  executor  de 
son  tort,  for  he  came  into  the  possession  rightfully.  3  Bac. 
Abr.  20 ;  Toller  on  Executors,  241.  There  was  already  an 
administratrix.  3  Bac.  Abr.  22  ;  1  Williams  on  Executors,  151. 

But  while  I  am  satisfied  that  the  plaintiff's  intestate  was 
not,  strictly  speaking,  administrator,  yet  I  am  not  prepared 
to  say,  that  if  driven  to  that  extremity,  to  bring  this  case 
within  the  provisions  of  the  statute,  where  it  is  so  obviously 
within  the  intention  of  the  legislature,  that  the  Court  would 
not  hold,  that  in  equity  he  received  the  estate  of  these  in- 
fants as  administrator.  Courts  of  Equity  are  not  bound  down 
by  the  literal  expressions  of  the  statute ;  but  where  a  case  is 
found  to  be  within  the  equity  of  the  provision,  it  is  held  to  be 
within  the  provision  itself.  Thus,  in  South  Carolina,  where 
bonded  debts  are  entitled  to  a  preference  over  simple  contract 
debts,  a  bill  was  filed  by  heirs  against  the  executors  of  a  hus- 
band of  an  administratrix,  who  had  collected  debts  belong- 
ing to  the  estate  of  his  wife's  intestate,  and  appropriated  the 
proceeds  to  his  own  use,  it  was  held  that  the  bonded  debts, 
which  he  had  thus  collected,  should  be  considered  as  bonded 
debts  against  his  estate,  and  have  a  preference  over  his  simple 
contract  debts.  1  Dessaussure's  Eq.  R.  208.  This  was 
going  as  far  as  we  should  go,  should  we  hold  that  the  money 
was  received  by  Hains  as  administrator.  There  those  debts 
were  no  more  bonded  debts,  than  Hains  is  administrator  here. 

But  we  attain  the  same  end  by  taking  another  view  of  this 
case,  which,  I  think,  is  the  proper  one  on  which  it  should  be 
decided.  Authorities  are  not  wanting  to  show  that  Hains  re- 
ceived this  money,  as  guardian  of  these  infants,  and  as  such, 
they  may  claim  an  account  for  it,  if  they  choose.  In  New- 
lurgh  v.  Brockerstoff,  1  Yern.  296,  "The  Lord  Keeper  ob- 
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served,  that  Littleton  says,  if  a  man  intrudes  upon  an  infant, 
he  shall  receive  the  profits  but  as  guardian,  and  the  infant 
shall  have  an  account  against  him  in  this  Court  as  against  a 
guardian."  And  in  the  case  of  Van  Epps  v.  Van  Douser, 
4  Paige,  71,  the  Chancellor  says,  "A  mere  stranger,  or  wrong- 
doer, who  takes  possession  of  the  property  of  an  infant,  and 
receives  the  rents  and  profits  thereof,  may  in  Equity  be  con- 
sidered as  the  guardian  of  the  infant,  and  may  be  compelled 
to  account  as  such." 

Upon  principle,  too,  as  well  as  authority,  should  the  infant 
be  entitled  to  an  account  against  him  as  guardian,  (a)  It  would 
be  a  strange  rule  of  equity,  indeed,  if  the  infant  were  not  as 
well  protected  against  the  violence  of  the  wrong-doer,  as  he  is 
against  the  peculations  of  an  appointed  guardian.  If  he  receive 
the  money  of  the  infant,  and  use  it,  he  is  estopped  from  denying 
that  he  received  it  as  guardian,  and  so  is  his  representative. 
The  design  of  the  legislature  in  giving  the  priority,  which  is 
provided  for  in  the  third  classification,  was  to  protect  those 
who  were  not  able  to  protect  themselves,  and  this  case  comes 
not  only  within  the  policy  and  intention  of  the  law,  but,  as  I 
have  endeavored  to  show,  within  its  literal  construction.  A 
construction  which  would  exclude  these  complainants  from 
the  benefits  of  this  provision,  would  be  superficial  indeed. 

The  decree  of  the  Court  below  was  correct,  and  is  affirmed 
with  costs. 

Decree  affirmed. 

(a)    Rowan  v.  Kirkpatrick,  14  HI.  R.  11. 
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Robert  Sellers  v.  The  People  of  the  State  of  Illinois. 

Motion  for  a  Habeas  Corpus. 

R.  S.  was  indicted,  tried  and  convicted,  of  the  crime  of  murder,  but  the 
judgment  was  reversed  on  error  in  the  Supreme  Court.  Subsequent- 
ly, and  after  the  cause  was  remanded  to  the  Circuit  Court,  a  new  indict- 
ment was  preferred  against  him  for  manslaughter.  After  his  conviction, 
and  prior  to  the  finding  of  the  indictment  for  manslaughter,  the  law  fixing 
the  punishment  for  this  offence  was  changed.  The  indictment  alleged 
the  act  of  killing  to  have  been  committed  on  a  day  which  was  subsequent 
to  the  passage  of  the  law,  though  in  fact  committed  during  the  existence 
of  another  and  different  law  in  relation  to  the  same  offence.  S.  volunta- 
rily pleaded  "guilty,"  and  was  sentenced  to  seven  years  confinement  in 
the  penitentiary.  Held,  on  motion  for  a  habeas  corpus,  that  the  plea  was 
the  result  of  a  fair  contract, — and  that,  therefore,  the  motion  should  be 
denied. 

Josiah  Lamborn,  Esq.,  for  the  petitioner,  filed  an  affidavit 
and  made  a  motion  for  a  writ  of  habeas  corpus  to  bring  the 
petitioner,  a  convict  in  the  penitentiary  at  Alton,  before  this 
Court,  which  was  based  upon  the  following  state  of  facts. 

Robert  Sellers  was  indicted  and  convicted  for  the  crime  of 
murder,  in  the  Shelby  Circuit  Court,  at  the  May  term  1842, 
the  Hon  Samuel  H.  Treat  presiding ;  at  the  December  term 
of  this  Court,  of  the  same  year,  the  judgment  of  the  Circuit 
Court  was  reversed,  and  a  new  trial  awarded.  3  Scam.  412. 
After  the  cause  was  remanded,  the  Attorney  General  entered 
a  nolle  prosequi  upon  the  indictment.  After  the  said  convic- 
tion, the  legislature  repealed  the  law  defining  the  offence 
and  fixing  the  punishment  for  manslaughter  by  confinement 
in  the  penitentiary  for  not  more  than  three  years,  and  passed 
another  law  making  the  punishment  confinement  in  the  pen- 
itentiary for  not  more  than  eight  years,  and  without  any 
saving  clause  as  to  offences  previously  committed.  Laws  of 
1842-3,  p.  155,  §  3.  A  new  indictment  was  preferred  for  a 
manslaughter  committed  since  the  passage  of  this  law,  though 
in  fact  for  the  same  act  of  killing.  Sellers,  with  a  full  knowl- 
edge of  all  the  facts,  on  being  arraigned,  pleaded  "  guilty," 
and  was  sentenced  to  a  confinement  of  seven  years  in  the 
penitentiary.  The  only  evidence  of  these  facts  was  the  affi- 
davit of  the  counsel  for  the  petitioner. 
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J.  A.  McDougall,  Attorney  General,  resisted  the  motion, 
and  made  a  statement  of  facts  substantially  corresponding 
with  those  stated  by  the  petitioner's  counsel.  He  said,  how- 
ever, that  he  did  not  admit  these  facts  as  evidence  to  be  used 
on  this  motion.  The  proposition  so  to  dispose  of  the  cause 
below  came  either  from  the  citizens  of  the  county,  or  the  pris- 
oner ;  it  was  not  made  by  him  to  the  prisoner,  but  it  probably 
had  its  origin  in  the  fact,  that  a  jury  could  not  be  had  in  the 
county  where  the  indictment  was  pending. 

J.  Butterfield,  for  the  petitioner,  in  conclusion. 

The  contract  between  the  petitioner  and  the  people  was 
made  through  fear,  and  therefore  invalid.*  Puffendorf,  274, 
278,  279. 

Fraud  vitiates  all  contracts.     Chitty  on  Contracts,  527. 

The  rule  is  not  universal,  that  the  law  will  not  allow  a  party 
to  aver  anything  against  his  deed,  for  fraud  and  covin  may 
be  averred.     Fonblanque's  Eq.  Ill,  note. 

Fraud  and  covin  may  be  averred  against  any  act  whatever. 
Dale  v.  Rosevelt,  9  Cowen,  310. 

Fraud  is  more  odious  than  force.  1  Story's  Eq.  Jur.  196, 
§186. 

Pothier  says  that  the  term  fraud  is  applied  to  every  artifice 
made  use  of  by  one  person  for  the  purpose  of  deceiving 
another.  Pothier  on  Oblig.  by  Evans,  pt.  1,  ch.  1,  §  1,  art. 
3,  n.  28,  p.  19. 

Fraud  and  covin  will  avoid  any  act  whatever  by  deed  m 
pais,  or  by  record.  Fermor's  Case,  2  Coke1  R.  part  iii.  p.  77. 
3  Bac.  Abr.  title  Habeas  Corpus,  no.  13,  was  cited.  Answer 
of  the  judges  to  the  tenth  question,  which  was  in  substance: 


*'Twouldbe  a  very  foolish  and  idle  way  of  acting,  when  we  are  got  onee  clear  of  the 
danger,  to  pay  voluntarily  what  we  promised  upon  force,  and  then  to  require  reparation  of 
the  damage.    Martial  L.  xi,  9  Epig.  59. 

"My  barber  with  his  razor  on  my  throat, 

Asks  me  for  wealth  and  freedom,  and  what  not ; 
I  promise  all,  whilst  danger  ties  my  hands, 

For  not  the  Barber,  but  the  rogue  demands ; 
But  when  fierce  razor  to  safe  sheath  withdrew, 
I'd  spoil  his  dancing  and  his  fiddling  too. 
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are  the  judges  so  bound  by  the  facts  returned  to  a  writ  of 
habeas  corpus,  that  they  cannot  discharge  a  prisoner,  where 
it  appears  most  manifestly  that  the  facts  returned  are  false, 
and  that  he  is  illegally  restrained?  They  all  answer  that  they 
are  not  so  bound  by  the  return. 

A  judgment  is  evidence  of  what  is  stated  in  it,  but  it  is  not 
evidence  of  matters  out  of  it,  such  as  that  the  offence  was 
committed  on  the  day  alleged  in  the  indictment;  but  it  may 
be  shown  that  it  was  committed  on  another  day,  because  the 
time  is  not  traversable.  1  Phil.  Ev.  317  ;  Ex  parte  Watkins, 
3  Peters,  193. 

Per  Curiam.*  The  case  before  us  appears  to  have  been 
the  result  of  a  voluntary  contract,  on  the  part  of  the  peti- 
tioner, and  under  all  the  circumstances,  we  are  not  disposed 
to  disturb  it.  We  can  see  no  good  reason  for  the  interference 
of  the  Court  in  the  manner  proposed,  and  will,  therefore, 
leave  the  petitioner  to  seek  a  remedy,  if  any  he  has,  by  the 
prosecution  of  a  writ  of  error,  which  he  may  yet  do,  not  being 
barred  by  the  Statute  of  Limitations.     The  motion  is  denied. 

Motion  denied. 


George  Frazier  et  al.  v.  William  Latjghlin  et  al. 
-    John  Doe,  ex.  dem.  Wiley  et  al.  v.  John  Bean  et  al. 

Motion  to  file  amended  Bill  of  Exceptions. 

A  bill  of  exceptions  was,  on  motion,  allowed  to  be  amended  by  the  Judge 
who  tried  the  cause,  by  affixing  his  seal  thereto,  although  the  Judge  was 
not  in  office  at  the  time  of  such  amendment. 

In  the  former  case,  the  bill  of  exceptions  was  signed  by  the 
Hon.  Stephen  A.  Douglass,  and  in  the  latter  by  the  Hon. 
Peter  Lott.     It  has  been  the  practice  with  counsel,  in  drawing 


*Treat,  J.  declined  hearing  the  motion  in  this  cause,  or  taking  any  part  whatsoever  in 
the  decision. 

VOL.    VI.  21 
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up  bills  of  exceptions,  to  add  the  usual  seal  or  scrawl  at  the 
close  thereof,  before  presenting  the  same  to  the  Court  for 
approval ,  and  the  Court  below,  in  these  cases,  did  not  notice 
that  the  seal  was  omitted.  When  the  causes  came  up  for 
hearing  in  this  Court,  both  of  the  Judges,  who  presided  at  the 
trial,  were  out  of  office.  Motions  were  therefore  made,  with 
argument,  to  permit  the  Ex-Judges  to  annex  their  seals  to 
their  respective  signatures  in  the  said  bills,  though  one  of  the 
causes  had  been  argued  in  chief. 

J.  A.  McDougal,  for  Erazier  et  al.\  A.  Williams  &  A. 
Johnston,  for  Wiley  et  al. 

The  only  question  is,  whether  a  Judge,  out  of  office,  can 
seal  a  bill  of  exceptions.  The  Court  is  referred  to  the  follow- 
ing authorities  in  support  of  the  motion.  Gibson  v.  Bailey, 
9  New  Hamp.  169,  176  ;  Shepherd  v.  White,  and  Campbell 
v.  Shult,  3  Co  wen,  33  ;  Lyons  v.  Rood,  11  Yerm.  165. 

0.  II.  Browning  <&  JV.  Bushnell,  for  the  defendants. 

The  only  provision  in  our  statutes  in  relation  to  bills  of  ex- 
ceptions, is  to  be  found  in  the  Practice  Act,  §  19,  R.  L.  491 ; 
Gale's  Stat.  553. 

This  Court  has  decided  that  the  seal  of  the  bill  of  excep- 
tions is  essential.  Jones  v.  Sprague,  2  Scam.  55.  It  was 
also  so  held  in  Davis  v.  Wilson,  2  Harris  &  Johns.  445. 

The  Judge  who  decided  the  case  must  sign  and  seal  the 
bill ;  and  this  he  must  do  while  in  office,  and  under  the  sanc- 
tion of  his  official  oath  ;  and  for  the  exercise  of  which  the  law 
will  hold  him  responsible  as  such  officer.  His  successor 
cannot  do  it. 

The  bill  must  be  signed  as  a  Court — not  by  the  members 
thereof  severally  and  out  of  Court.  Clark  v.  Dutcher,  19 
Johns.  247. 

The  bill  of  exceptions  is  a  creature  of  the  statute  ;  and  it 
must  be  complied  with  in  form  and  substance.  Stewart  v. 
Hawley,  22  Wend.  564. 

The  Judge  who  tries  the  cause  must  seal  and  sign  the  bill, 
or  it  is  a  nullity,  if  done  by  his  successor,  or  any  other  Judge. 
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Law  v.  Jackson,  8  Cowen,  747 ;  Consaul  v.  Lidell,  7  Mis- 
souri, 251. 

A  clerk  out  of  office  cannot  amend  a  record  made  by  him 
while  clerk.  Hartwell  v.  Littleton,  13  Pick.  229  ;  Taylor  v. 
Henry,  2  do.  402  ;  Wells  v.  Battelle,  11  Mass.  481 ;  Acheson 
v.  Western  Reserve  Bank,  8  Ohio,  118. 

The  Judge  must  sign  and  seal  the  bill  during  the  same  term. 
Givens  v.  Bradley,  3  Bibb,  195.  It  must  betaken  within  the 
time  the  statute  allows.     Higbee  v.  Sutton,  14  Yerm.  555. 

A  party  is  not  entitled  to  a  certiorari  after  argument,  or 
even  after  joinder  in  error.  Cheeiham  v.  Tillotson,  4  Johns. 
509. 

Motion  allowed — Lockwood,  J.  dissenting. 

Motion  allowed. 


John  T.  Maktin,  impleaded  with  Charles  A.  Warfield,  ap- 
pellant, v.  Joshua  Dbtden  et  al.,  appellees. 

Appeal  from  Madison. 

A  direct  and  positive  denial  in  an  answer  to  a  bill  in  Chancery,  responsive 
to  an  allegation  therein,  must  be  controverted  by  two  witnesses,  or  one 
witness  and  strong  corroborating  circumstances,  or  by  other  proof 
equivalent. 

It  is  a  general  rule,  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant;  but  it  does  not  apply  to  cases,  where  the  other 
defendant  claims  under  him.  This  doctrine,  however,  is  too  general  in 
its  terms,  as  an  exception  to  the  general  rule,  for  where  one  is  nominally, 
not  substantially,  a  defendant,  and  his  interest  is  identified  with  the  com- 
plainants, his  answer  cannot  be  used  against  a  co-defendant. 

It  is,  also,  a  general  rule  in  Equity,  that  all  persons  in  interest  should  join 
as  plaintiffs,  or  be  made  defendants ;  and  advantage  may  be  taken  of  a 
want  of  proper  parties,  by  demurrer  to  the  bill,  or  at  the  hearing,  or 
upon  re-hearing,  or  upon  appeal.  But  to  this  rule  there  are  exceptions. 
Where  the  parties  form  a  voluntary  association,  for  public  or  private 
purposes,  those  who  sue,  or  defend,  may  fairly  be  presumed  to  represent 
the  rights  and  interests  of  the  whole. 

Where  a  question  is  purely  cognizable  in  a  Court  of  Law,  but  depending 
upon  a  discovery,  the  latter  will  give  a  Court  of  Equity  jurisdiction,  and, 
upon  obtaining  the  discovery,  Equity,  having  acquired  jurisdiction,  will 
retain  the  cause  and  proceed,  and  give  full  relief,  without  driving  the 
party  to  a  Court  of  Law.    But  if  the  discovery  is  not  obtained,  the 


188  SUPREME  COURT. 

Martin  v.  Dryden  et  al. 

jurisdiction  fails,  and  it  cannot  proceed,  but  must  dismiss  the  parties  to 
seek  a  remedy  in  a  Court  of  Law. 

Parties  may  try  the  strength  of  their  legal  titles  in  a  suit  at  law  ;  but  where 
they  seek,  by  bill,  to  remove  all  liens  tmd  incumbrances,  if  any,  created 
by  a  proceeding  in  attachment,  and  so  to  quiet  their  title  by  a  decree 
that  it  is  a  prior  and  better  equity  and  legal  estate,  the  Court  of  Equity 
then  has  jurisdiction,     (a) 

A  defendant  in  attachment,  by  appearance  and  pleading  simply,  cannot 
dissolve  the  attachment ;  this  can  only  be  effected  by  giving  bond  and 
security,  as  required  by  statute. 

The  proceeding  by  attachment  is  a  proceeding  in  rem,  and  by  constructive 
notice.  Without  a  levy  of  the  attachment,  or  the  service  of  a  garnishee, 
the  Court  has  no  jurisdiction  to  proceed,  by  publication  of  notice,  to 
render  any  judgment.  In  case  the  property  attached  should  be  claimed 
by  one,  not  a  party  to  the  record,  under  the  provisions  of  the  statute,  and 
on  trial  of  the  issue,  a  verdict  be  found  for  such  claimant,  and  there 
should  be  no  garnishee,  who  should  be  found  to  be  indebted,  the  juris- 
diction of  the  Court  would  then  fail.  So,  also,  if  there  should  be  no 
attachment  of  property,  but  merely  a  service  on  a  supposed  garnishee, 
not  indebted,  the  same  result  would  follow. 

An  attachment  is  a  lien  from  the  date  of  the  levy,  when  followed  by  a 
judgment,  which  relates  back  to  it. 

A  "creditor"  within  the  meaning  of  the  recording  Acts  of  this  State,  is  one 
who,  without  actual  or  constructive  notice  of  a  prior  conveyance,  or  in- 
cumbrance, institutes  such  proceedings,  or  takes  such  steps,  as  effect  a 
lien  on  land,  before  the  recording  of  such  conveyance,  or  incumbrance, 
whether  the  debt  be  prior,  or  subsequent  to  them,  and  whether  the 
vendor,  at  the  time  of  conveying  or  incumbering,  had  other  property 
sufficient  to  pay  the  debt  or  not. 

An  attaching  creditor,  who  levies  his  attachment  without  notice  of  the 
prior  deed,  either  actual  or  constructive,  acquires  a  lien,  which,  if  per- 
fected by  judgment,  execution,  sale  and  deed,  will  hold  the  legal  estate, 
as  against  the  purchaser  in  the  prior  unrecorded  deed;  and  that,  too, 
although  at  the  time  of  the  levy  of  his  execution,  and  sale,  he  had  notice 
of  the  deed.  Whatever  he  had  acquired,  as  an  innocent  creditor  with- 
out notice,  he  has  a  right  to  perfect  and  secure  to  himself,  notwithstand- 
ing a  subsequent  notice. 

Bill  in  Equity  in  the  Madison  Circuit  Court,  brought  by 

the  appellees  against  the  appellants.     The  cause  was  heard 

before  the  Hon.  James  Semple,  at  the  May  term  1843,  and 

the  relief  prayed  for  in  the  bill  was  granted.     A  history  of 

the  case  appears  in  the  Opinion  of  the  Court. 

0.  H.  Browning  &  N.  Bushnell,  for  the   appellant,  pre- 
sented the  following'  points  and  authorities. 

1.  The  first  objection  to  the  right  of  the  appellees  to  a  de- 
cree is,  that  they  have  brought  their  case  to  the  wrong  forum. 

(W)    Bucknraster'v.  Ryder,  12  111.  K.  214. 
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The  only  question  really  presented  by  the  record  for  de- 
cision is,  whether  Martin,  by  his  proceedings  in  attachment, 
can  obtain  a  legal  title  to  the  premises  as  against  the  appel- 
lees. Assuming  at  this  stage  of  the  argument  that  he  could 
if  his  attachment  was  levied  bona  fide,  and  without  notice  of 
the  appellees'  claims,  the  whole  question  turns  upon  the  fact 
of  notice  or  the  want  of  it.  The  bill  is  for  discovery  as  to 
that  fact,  and  relief  as  a  consequence  of  the  discovery.  Mar- 
tin denies  the  notice,  and  the  appellees  attempt  to  prove  it 
by  other  testimony. 

Now,  while  it  is  admitted  that  when  a  Court  of  Chancery 
has  once  obtained  jurisdiction  of  a  cause  for  the  purpose  of 
discovery,  it  will,  if  the  discovery  is  had,  proceed  to  decree 
the  appropriate  relief;  on  the  other  hand,  it  is  insisted,  that 
if  the  discovery  fails,  the  party  will  not  be  allowed  to  prove 
the  case  by  other  testimony,  but  the  Court  will  dismiss  the 
bill  and  send  the  party  to  the  proper  forum, — a  Court  of  Law. 
Story's  Eq.  PL  §§  288,  311,  313,  473,  474,  476,  477;  Russell 
v.  Clark's  Ex.,  2  Cond.  R.  417,  422 ;  Looker  v.  Bone,  3  Yes. 
3,  4,  7;  Ryves  v.  Ryves,  lb.  342. 

The  question  of  title  between  a  grantee  in  an  unrecorded 
deed  and  a  subsequent  attaching  or  judgment  creditor,  de- 
pending on  the  fact  of  notice  is  cognizable  at  law.  Warden 
v.  Adams,  15  Mass.  233;  McMecham  v.  Griffing,  3  Pick. 
149 ;  Gushing  v.  Hard,  4  do.  253  ;  Priest  v.  Rice,  1  do.  168  ; 
Jackson  v.  West,  10  Johns.  466. 

II.  The  appellees  have  shown  on  right  to  sue  alone  in  this 
case  ;  on  the  other  hand,  the  bill  itself  shows  that  there  are 
twenty  four  other  persons  equally  interested  in  this  suit.  . 

It  is  a  general  rule,  that  all  persons  legally  or  beneficially 
interested  in  the  subject  matter  of  the  suit,  however  numer- 
ous, must  be  made  parties.  Story's  Eq.  PI.  §§  72,  74,  137, 
138,143;  Caldwell  v.  Taggart,  4  Peters,  190,  202;  Wendall 
v.  Rensellaer,  1  Johns.  Ch.  R.  349.  If  they  are  not  made 
parties,  the  defendant  may  either  demur,  or  may  insist  on 
the  objection  at  the  hearing.  Story's  Eq.  PI.  §  75.  To 
this  rule  there  are  several  exceptions.  1st.  When  the  other 
parties  are   out  of  the  jurisdiction   of  the  Court.     lb.  §  78. 
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But  if  this  ground  is  relied  on  to  excuse  the  bringing  of  a  part 
of  the  parties  interested  before  the  Court,  the  fact  must  ap- 
pear by  direct  averment,  and  not  be  left  to  inference.  lb. 
§  78,  note.  2nd.  Where  the  parties  are  so  numerous  as  to 
make  it  inconvenient,  and  suit  is  brought  by  some  in  behalf 
of  themselves  and  the  others.  lb.  §§  95, 107,  110,  116, 118. 
But  all  the  cases,  where  this  exception  has  been  allowed, 
show  that  hundreds,  or  thousands,  were  interested,  and  not 
merely  a  few,  as  in  this  case.  Neither  of  these  exceptions 
will  be  allowed,  where  the  interests  of  those  not  before  the 
Court  will  be  directly  affected  by  the  decree.  lb.  §§  81,  82, 
84, 130,  131.  3d.  "Where  in  joint  stock  companies,  whether 
incorporated  or  not,  there  are  officers  authorized  to  repre- 
sent the  interests  of  the  Company. 

In  this  case,  the  bill  shows  that  there  were  no  persons  au- 
thorized to  represent  the  company. 

As  between  the  partners,  "Warfield  was  alone  authorized  to 
hold  the  title  to  the  real  estate.  He  could  sell  and  convey, 
not  convey  without  sale,  at  his  pleasure.  The  appellees,  so 
far  as  appears  from  the  record,  were  not  authorized  by  the 
company  to  receive  the  title,  nor  has  the  company  ever  assent- 
ed thereto.  They  have  no  exclusive  equity  in  this  case,  but 
each  member  of  the  whole  association  has  an  equal  equity. 
Nor  have  they  a  right  to  assume  to  act  for  the  whole,  aud  rep- 
resent the  whole  without  their  .consent.  The  effect  of  a 
decree  in  this  case,  in  their  absence,  may  be  to  place  the  pro- 
perty in  hands  into  which,  of  all  others,  the  other  partners 
would  not  wish  it  to  go. 

Besides,  the  ground  on  which,  when  they  are  regularly 
constituted  officers  to  represent  a  company,  the  individual 
members  of  the  association  need  not  be  made  parties,  is,  that 
such  officers  are  the  legal  representatives  of  the  whole,  and 
that  a  decree  against  them  will  bind  the  whole.  In  the  pre- 
sent case,  the  appellees  have  not  been  selected  by  the  rest  as 
their  representatives,  nor  will  a  decree  against  them  pre- 
clude the  others  from  bringing  a  new  action  against  Martin 
for  the  same  cause.     ; 

III.     Treating,  for  the  present,  the  property  in  controversy 
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as  the  property  of  Warfield  in  his  own  right,  we  then  insist 
that  Martin,  by  the  levy  of  his  attachment,  acquired  a  lien  on 
the  property,  and  could  hold  subject  to  any  judgment,  which 
he  might  obtain  in  the  suit;  and  that,  when  sold  under  the 
judgment,  his  title  related  back  to  the  time  of  the  levy,  and 
took  effect  from  that  date.  This  position  is  fully  sustained 
by  all  the  authorities  on  the  subject.  4  Kent's  Com.  (4th  ed.) 
435 ;  TyrreVs  Heirs  v.  Rountree,  1  McLean,  95  ;  S.  C.  7 
Peters,  464  ;  Wallace  v.  If  Connell,  13  do.  151 ;  Goodwin  v. 
Richardson,  11  Mass.  475.  Pierson  v.  Robb,  3  Scam.  143 ; 
Welsh  v.  Joy,  13  Pick.  477. 

But  it  is  alleged,  that  if  this  lien  exists  at  all,  it  must  do 
so  by  statute,  and  as  a  part  of  the  argument  it  is  then  asserted 
that  the  statute  is  silent  on  the  subject.  To  this  we  cannot 
assent.  This  lien,  if  not  created  by  express  words,  is  clearly 
deducible  from  the  tenor  and  spirit  of  the  statute.  The  pro- 
ceeding is  in  rem.  The  Court,  by  its  process,  seizes  the 
property  itself,  which,  from  the  time  of  the  seizure,  is  held 
in  custodia  legis,  to  answer  the  judgment  of  the  Court.  R. 
L.  82,  §§  1,  3,  4,  7,  8,  11,  12,  13;  Van  Loan  v.  Kline,  10 
Johns.  429.  Subsequent  statutes  have  recognized  the  exist- 
ence of  this  lien,  and  regulated  the  mode  of  preserving  it. 
Laws  of  1840,  181,  §§  1,  2.  This  alone  is  sufficient  to  sustain 
the  lien,  according  to  the  principles  already  applied  by  this 
Court  in  the  construction  of  the  statute  in  relation  to  distress 
for  rent.     Penny  v.  Little,  3  Scam.  305,  306. 

The  authorities  are  numerous  on  the  point,  that  where  an 
attachment  is  levied,  or  judgment  had,  it  will,  in  either  case, 
take  precedence  of  a  prior  unrecorded  deed  of  which  the 
attaching  creditor  had  no  notice  at  the  time  of  the  levy  of  his 
attachment.  Gushing  v.  Hurd,  4  Pick.  253  ;  M'Mecham  v. 
Griffing,  3  do.  149;  Warden  v.  Adams,  15  Mass.  233;  Por- 
ter v.  Millett,  9  do.  101 ;  Jackson  v.  Chamberlain,  8  Wend. 
650;  Same  v.  Post,  15  do.  588.  An  attaching  creditor  is 
protected  by  our  statute,  which  provides  that  a  deed,  until 
recorded,  shall  be  void  as  to  "  all  creditors."     R.  L.  587,  §  5. 

But  it  is  urged  by  the  appellees,  that  "  creditor "  means 
judgment  creditor,  and  that,  as  Martin  was  not  a  judgment 
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creditor  at  the  time  of  the  record  of  the  deed,  he  is  not  pro- 
tected by  our  statute,  and  refer  to  several  cases  to  establish 
the  position.  Jackson,  v.  Tothill,  4  Johns.  216  ;  Same  v. 
Terry,  13  do.  471 ;  Robinson  v.  Rowan,  2  Scam.  499.  But 
these  authorities  so  far  from  sustaining,  directly  overthrow 
his  position.  The  New  York  cases  show,  that  by  the  stat- 
utes of  that  State,  neither  judgment  creditors,  nor  any  other 
creditors,  as  such,  were  protected  at  all,  but  only  bona  fide 
purchasers  and  incumbrancers,  the  latter  meaning  those  who 
were  incumbrancers,  technically  speaking,  by  the  act  of  the 
parties,  and  not  by  operation  of  law.  It  was,  therefore,  ne- 
cessary for  a  creditor,  in  order  to  obtain  the  protection  of  the 
statute,  not  only  to  obtain  judgment,  but  to  purchase  under 
that  judgment,  and  procure  his  deed,  and  record  it,  before 
the  recording  of  the  prior  deed,  so  as  to  become  a  bona  fide 
purchaser  within  the  meaning  of  the  statute.  This  done,  the 
statute  protected  him  against  a  prior  unregistered  deed,  not 
as  a  judgment  creditor,  but  as  a  bona  fide  purchaser.  Jack- 
son  v.  Chamberlain,  8  Wend.  G25,  626. 

In  the  case  referred  to  in  2  Scam.  499,  this  Court  decided 
that  the  same  was  true  under  our  statutes,  previous  to  1833  ; 
while  they  also  say  that,  by  the  statute  of  1833,  the  lien  of 
the  judgment  will  hold  the  land  against  a  prior  unrecorded 
deed.  If,  as  we  have  seen,  an  attachment  is  a  lien,  then  the 
judgment  and  all  subsequent  proceedings  relate  back  to,  and 
take  effect  from  that  date,  and  hold  the  land  from  that  date 
against  prior  unrecorded  deeds.  Even  a  sale  and  purchase 
on  execution,  gives  the  purchaser  no  more  than  a  lien  during 
the  time  allowed  for  redemption.  Ex  parta  The  Peru  Iron 
Company,  7  Cowen,  540,  554. 

Creditors  and  bona  fide  purchasers  are  within  the  same 
protection  of  the  statute.  Prescott  v.  Heard,  10  Mass.  60  ; 
Jackson  v.  Chamberlain,  8  Wend.  620. 

The  question  of  s  subsequent  attaching  creditor's  right,  as 
against  a  prior  unrecorded  deed,  has  always  turned  upon  the 
question  of  notice,  in  the  cases  before  referred  to  ;  this  is  true 
also,  in  the  following  cases.  Famsioorth  v.  Childs,  4  Mass. 
637  ;  Prescott  v.  Heard,  10  do.  60. 
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Rut  it  is  said  that,  even  if  it  were  admitted  that  the  prop- 
erty was  subject  to  attachment,  and  that  the  attachment 
was  a  lien,  still  Martin  could  attach  no  more  than  the  real 
interest  of  Warfield  in  the  premises. 

1st.  On  the  supposition  that  Warfield  was  a  partner,  then 
Warfield  had  a  right  to  dispose  of  the  whole  title ;  for  it  is  a 
well  settled  rule,  that  real  estate,  acquired  by  partnership 
funds,  and  held  by  partners  in  common,  may  be  conveyed,  or 
charged  by  one  partner  on  his  private  account  to  the  extent 
of  his  legal  interest,  whether  the  legal  title  covers  the  whole, 
or  a  part  of  the  estate,  provided  the  purchaser  dealt  with 
him  in  good  faith,  and  without  notice  of  the  partnership 
rights.  3  Kent's  Com.  38  ;  Forde  v.  Herron,  4  Munf.  316  ; 
Randall  v.  Randall,  7  Sim.  27.7  ;  Goodwin  v.  Richardson,  11 
Mass.  475. 

2d.     Is  Warfield  to  be  considered  as  a  trustee  ? 

A  trustee  in  possession  may  alienate  the  land,  and  a  hona 
fide  purchaser  will  not  be  affected  by  the  trust.  3  Mass. 
577,  578,  Supplement ;  1  Cruise's  Dig.  489,  §  10 ;  Frost  v. 
Beekman,  2  Johns.  Ch.  R.  288,  300. 

Whenever  a  purchase  or  conveyance  from  a  trustee  is 
held  void,  it  is  always  on  the  ground  that  the  grantee  had  no- 
tice of  the  trust.  1  Story's  Eq.  Jur.  §§  395,  413;  4  Kent's 
Com.  307  ;  2  Fonblanque's  Eq.  152,  153  ;  Murray  v.  Ballou, 
1  Johns.  Ch.  R.  575. 

Even  where  a  person  has  notice  of  the  trust,  he  may,  in 
many  cases,  purchase  of  the  trustee,  if  he  does  not  know 
that  the  trustee  is  violating  the  trust.     1  Story's  Eq.  Jur.  422. 

Where  one  person  allows  another  to  assume  the  apparent 
ownership  of  property,  and  to  remain  in  possession,  and  a  third 
person  afterwards  purchases  of  the  person  acting  as  owner, 
the  real  owner  cannot  set  up  his  title.  1  Story's  Eq.  Jur.  §§ 
384,  385,  389  ;  Wendell  v.  Van  Rensellaer,  1  Johns.  Ch.  R. 
353,  354 ;  Storrs  v.  Barker,  6  Johns.  Ch.  R.  166,  16S,  169  ; 
Talloott  v.  Dudley,  4  Scam.  438. 

In  point  of  fact,  Warfield  was  not  a  partner,  for  the  whole 
import  of  the  agreement  was,  that  he  should  hold  the  entire 
title,  reserving  a  portion  of  the  land,  or  of  the  proceeds,  as  a 

vol.  vi.  22 
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compensation,  and  be  accountable  only  for  the  proceeds  after 
a  sale.  3  Kent's  Com.  34.  Even  if  property  is  purchased 
with  partnership  funds,  in  the  name  of  one  partner,  still  the 
understanding  that  the  estate  should  be  his,  and  he  be  account- 
able for  the  money,  the  estate  is  his  separate  property.  Gow 
on  Partn.  34. 

Nor  was  there  a  resulting  trust.  It  is,  in  all  respects  as 
to  this  question,  like  the  case  below,  in  which  it  was  fully 
considered  what  is  necessary  to  make  a  resulting  trust. 
White  v.  Carpenter,  2  Paige,  217,  233,  et  sequente. 

If  not  a  resulting  trust,  any  trust  by  which  the  lands  could 
be  affected  either  in  law  or  equity,  at  least  as  to  third  per- 
sons, must  have  been  in  writing.  R.  L.  314,  §  4.  Such 
writing  must  have  been  recorded  to  affect  purchasers,  or  cred- 
itors.    R.  L.  135,  §  15  ;  lb.  587,  §  5. 

So  that,  under  a  fair  construction  of  our  recording  Act, 
whether  the  debtor  was  owner  in  his  own  right,  or  as  trus- 
tee, any  person  claiming  an  interest  therein  as  against  cred- 
itors, must  show  a  claim  by  writing,  duly  recorded.  To  say 
that  a  person,  who,  having  once  owned  the  fee  simple  in  his 
own  right,  had  conveyed  it  by  deed  not  recorded,  has  an  in- 
terest in  it  which  can  be  attached,  and  that  a  person  holding 
title  with  a  real  interest  as  to  a  part,  and  as  trustee  for  the 
balance,  and  that  not  shown  by  a  recorded  writing,  has  no 
interest  subject  to  a  legal  process,  seems  an  absurdity. 

jN~.  D.  Strong  &  J.  Hall,  on  the  same  side : 
Under  the  assignment  of  errors  in  this  case  the  plaintiff's 
counsel  insist, 

I.  That  the  complainants  below  show  no  right  in  them- 
selves to  prosecute  this  suit.  Their  bill  of  complaint  contains 
no  allegation  of  their  representative  character,  at  the  same 
time  that  it  does  show  a  material  interest  of  other  persons, 
not  parties  to  the  suit.  They  establish  therefore  in  them- 
selves, no  authority  to  prosecute  the  suit.  3  Barb.  &  Har. 
Dig.  81  ;  1  Smith's  Ch.  Prac.  92  ;  1  Mad.  Ch.  Prac.  176  ; 
Caldwell  v.  Taggart,  4  Peters,  190;  Colt  v.  Lasmer,  9 
Cowen  320. 
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II.  That  independent  of  any  claims  set  up  by  the  complain- 
ants to  the  lands  in  controversy,  the  defendant  in  the  attach- 
ment suit  had  an  attachable  interest  in  the  same,  that  ou^ht 
to  have  been  saved.  The  bill  shows  that  one  fifth  part  of  the 
lands  belonged  to  Warfield,  by  the  terms  of  agreement  be- 
tween him  and  the  complainants,  and  if  the  attachment  did 
not  cover  all  the  lands,  it  certainly  was  good  as  to  this  fifth. 

III.  The  levy  of  the  attachment  in  favor  of  appellant, 
against  Warfield  on  the  lands  in  controversy,  prior  to  record 
of  deed  conveying  same  to  complainants  without  notice  there- 
of, or  of  the  capacity  in  which  Warfield  held  them,  gave  to 
appellant  a  paramount  claim,  lien  or  charge  on  the  same. 

That  the  attachment  was  levied  prior  to  the  record  of  the 
deed,  and  that  the  deed  was  executed  prior  to  the  levy,  are 
facts  not  questioned. 

These  tw,o  points  then  remain  to  be  determined. 

1.  Did  the  attachment,  so  levied  without  notice,  give  a 
prior  claim  or  right  in  the  lands  to  the  appellant? 

2.  Does  it  appear  that,  at  the  time  of  such  levy,  the  appel- 
lant had  notice  of  complainants'  interest  in  the  lands  ? 

On  the  first  point,  the  appellant  claims  that  if  the  attach- 
ment gave  any  right  or  claim  whatever  to  the  lands  levied 
upon,  it  was  a  right  or  claim  superior  to  that  of  an  unrecord- 
ed deed  without  notice.  R.  L.  587,  §  5.  The  operation  of 
the  law  referred  to  is  this  ;.  that  an  unrecorded  deed  so  far  as 
regards  creditors  and  subsequent  purchasers,  without  notice 
is  no  deed.  As  to  them,  its  date  is  the  date  of  its  record.  Its 
design  is  to  protect  against  latent  equities.  The  terms  of  the 
Act  are  strong,  and  it  has  received  se  construction.  Doyle  v. 
Teas,  4  Scam.  252  ;  Hubbard  v.  Turner,  2  McLean. 

The  question  then  arises,  what  creditors  are  protected  by 
this  law  ?  We  say,  generally,  all  such  as  have  acquired 
rights  that  would  be  protected  as  against  subsequent  pur- 
chasers. 

Of  this  class  are  attaching  creditors. 

The  several  provisions  of  the  attachment  Act,  as  the  affida- 
vit required  to  be  made,  the  bond  to  be  given,  the  command 
of  the  writ,  the  duty  of  the  officer  levying  the  same,  and  the 
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terms  on  which  the  property  may  be  released,  all  show  that 
its  obvious  design  is  to  give  the  creditor  in  certain  cases,  a 
remedy  whereby  to  obtain  satisfaction  for  his  debt.  R.  L. 
81,  Attachment  Act,  §§  1,  5,  8,  12,  22.  What  is  this  rem- 
edy ?  It  is  a  lien  or  charge  upon  the  lands,  or  it  is  nothing. 
It  is  contended  by  the  opposing  counsel  that  the  attachment 
is  no  lien  because  there  are  no  express  words  so  creating  it. 
Is  this  necessary  ?  What  is  a  lien  ?  2  Tomlin's  Law  Die. 
445  ;  2  Bouvier's  Law  Die.  43  ;  1  Story's  Eq.  Jur.  483  ;  2  do. 
466.  Taking  it  is  as  defined,  what  else  is  an  attachment  ? 
It  is  a  necessary  result  from  the  several  provisions  of  the  Act, 
that  an  attachment  operates  as  a  lien,  else  these  provisions 
are  idle  forms.  It  is  a  lien  more  to  be  favored  than  that  of  a 
judgment,  since  this  is  special,  and  the  latter  general.  But 
liens  are  inferred.  In  Virginia,  the  statute  does  not  make 
judgments  liens,  but  Courts  have  so  construed  the  right  to 
sue  out  an  elegit  as  to  infer  a  lien.  Scriba  v.'  JDeanes,  2 
Brock.  170 ;  TJ.  States  v.  Morrison,  4  Peters,  124,  Besides 
there  are  terms  in  the  Act  equivalent  to  declaring  that  the 
levy  shall  be  a  lien.  See  the  command  of  the  writ,  the  con- 
dition of  the  delivery  bond,  &c. 

Attachments  are  universally  regarded  as  liens.  The  case 
of  Ex  parte  Foster,  5  Law  Rep.  55,  does  not  militate  against 
the  position  we  contend  for  here,  but  on  the  contrary,  sus- 
tains the  doctrine,»so  far  as  is  necessary  for  our  purpose. 
Whether,  then,  the  whole  law  be.  truly  laid  down  in  that  case, 
to  the  extent  it  is  carried,  is  an  inquiry  not  to  be  entered 
into  here.  The  naked  proposition  that  attachments  are  liens, 
is  fully  admitted  in  Ex. parte  Foster,  and  borne  out  by  the 
whole  current  of  authorities.  5  Law  Rep.  394 ;  Ibid.  505  ;  6 
do.  301  ;  7  do.  79  ;  2  Caines,  300,  McMechan  v.  Griffiing,  3 
Pick.  149  ;  Priest  v.  Rice,  1  Pick.  164 ;  Grosvenor  v.  Gold, 
9  Mass.  209  ;  Arnold  v.  Brown,  24  Pick.  S9,  95 ;  Conard  v. 
Atlantic  Ins.  Co.,  1  Peters;  Smith  v.  Bradstreet,  16  Pick.  254; 
13  Peters,  151  ;  Coffin  v.  Ray,  1  Mete.  212  ;  2  Aiken,  299;  4 
Vermont,  88;  1  Day,  1 17,  136;  3  Fairf.  328;  6  N.  Hamp.  459;  7 
Greenl.  464  ;  8  Conn.  549  ;  4  Cowen,  441 ;  7  Johns.  376. 

As  to  the  second  point.     Had  appellant  notice,  at  time  of 
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levy,  of  complainant's  interest  in  the  lands  ?  The  bill  char- 
ges notice.  The  answer  of  Martin,  which  is  responsive  to 
the  bill,  expressly  denies  notice.  Issue  was  taken,  and  the 
depositions  establish  no  positive  fact,  disproving  denial.  As 
to  the  effect  of  the  answer,  see  Story's  Eq.  174.  That  War- 
field's  answer  is  no  evidence  against  Martin,  see  9  Cranch, 
152;  2  Wheat.  380;  Webb  v.  Pell,  3  Paige,  368;  3  Phil.  Ev. 
(Cowen  &  Hill's  Notes,)  936.  Warfield's  interest  is  identi- 
cal with  that  of  complainants  below,  and  opposed  to  appel- 
lant. The  case  cited  by  opposing  cousel  is  not  in  point. 
Martin  claims  not  through  Warfield  in  the  sense  there  implied. 

A.  Lincoln  and  J.  M.  Krum  for  the  appellees  : 
The  following  is  a   portion-  of   a  printed  argument,  pre- 
sented by  John  M.  Krum,  Esq.,  who  contended, 

1.  That  the  decree  is  warranted  from  the  case  made  by 
the  pleadings,  and  the  proofs  in  the  cause. 

2.  That  defendant.  Martin,  became  the  purchaser  of  the 
lands  in  controversy, pendente  lite,  and  therefore  purchased 
with  full  knowledge  of  the  rights  of  the  complainants. 

3.  That  the  attachment  of  the  defendant,  Martin,  gave 
him  no  lien  on  the  lands  in  controversy. 

4.  That  the  title  of  the  lands  in  question  was  in  complain- 
ants, at  the  time  of  the  levy  of  Martin's  attachment,  and  his 
purchase  at  the  sheriff's  sale. 

5.  That  the  lands  were  discharged  from  the  attachment 
by  the  appearance  and  plea  of  the  defendant,  Warfield,  at  the 
term  to  which  said  attachment  was  returnable. 

6.  Admitting  an  attachment  of  real  estate  to  be  a  quasi 
lien,  yet  such  attachment  cannot  be  made  to  operate  on  more 
than  the  actual  legal  title  or  right  of  the  defendant,  in  and  to 
the  lands  seized. 

Before  entering  into  the  consideration  of  the  points  made 
in  behalf  of  the  complainants,  the  question  raised  under  the 
fifth  error  assigned,  as  to  the  right  of  the  complainants  to 
maintain  their  suit,  will  first  be  disposed  of.  The  objection,  it 
is  supposed,  is  based  on  the  ground  that  all  the  persons,  ma- 
terially interested  in  the  subject  of  the  suit,  are  not  parties  to 
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it.  The  general  principle,  that  every  person  materially  inter- 
ested in  the  subject  of  the  suit,  should  be  joined  in  it,  is  not 
denied.  "  Subject  of  suit"  may  mean  either  the  estate,  re- 
specting which  the  question  has  arisen,  or  the  question  itself. 
Calvert  on  parties  to  suits  in  equity  15,  Law  Lib.  6,  9;  3 
Yes.  75;  16  do.  326,  1808.  But  a  person  only  consequentially 
interested,  need  not  be  made  a  party.  Calvert,  5.  There  is, 
also,  another  well  established  rule  in  regard  to  parties,  viz  : 
that  although  a  person  has  an  interest  in  the  object  of  a  suit, 
he  need  not  be  made  a  party,  if  he  has  a  representative,  &c. 
Story's  Eq.  PI.  97,  135,  145,  414. 

It  is  stated  in  the  bill,  that  the  "complainants  sue  in  behalf 
of  themselves  and  the  subscribers,"  &c,  of  the  said  associa- 
tion, and  it  is  apparent  that  the  relief  sought,  is,  in  its  nature 
beneficial  to  all  whom  the  complainants  undertook  to  repre- 
sent.    Calvert,  58;  13  Yes.  397,  526. 

The  complainants  represent  the  interests  of  the  cestui  que 
trust,  and  this,  from  the  nature  of  the  trust,  as  shown  by  the 
bill ;  the  latter,  therefore,  is  not  a  necessary  party.  Story's 
Eq.  Jur.  138;  2  Johns.  Ch.  R.  197;  11  Yes.  4,  29;  16  do.  321. 

It  seems  clear,  therefore,  on  principle,  that  the  complain- 
ants, representing  not  only  their  own,  but  the  interest  of  all 
the  subscribers  to  the  association,  have  an  undoubted  right 
to  sue  as  they  have  done.  But  again,  waiving  the  right  of 
complainants  to  sue,  on  the  principle  of  representation,  the 
bill  shows  the  legal  title  of  the  subject  of  the  suit,  to  be  in 
complainants.  This  title  is  sustained  at  the  hearing,  by  the 
reading  in  evidence,  (without  objection  on  the  part  of  Mar- 
tin,) the  deed  of  Warfield  to  complainants,  by  which  the 
lands  in  controversy  are  absolutely  conveyed  to  the  complain- 
ants. On  two  grounds,  therefore,  is  the  objection  met,  and 
fully  answered. 

I.  That  the  decree  of  the  Court  is  supported  by  the  re- 
cord, there  cannot  exist  a  rational  doubt.  All  the  material 
allegations  on  the  part  of  the  complainants,  on  which  a  mate- 
rial issue  depended,  were  substantially  proved  at  the  hearing. 
No  objection,  appears  to  have  been  made,  or  exception  ta- 
ken to  any  part  of  the  evidence.    Every  fact,  and  every  con- 
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conclusion  which  the  evidence  conduce  to  prove,  or  which 
might  reasonably  be  inferred,  cannot  now  be  called  in  ques- 
tion. If  any  objection  existed  as  to  the  competency  or  legal- 
ity of  the  testimony,  the  objection  should  have  been  made  at 
the  hearing.  The  defendant  is  now  concluded.  It  was  in- 
cumbent on  the  complainants  to  establish  their  title  to,  or  in- 
terest in,  the  lands  in  question.  Secondly,  to  show  that 
the  free  and  uninterrupted  enjoyment  of  their  right  in  the 
lands  had  been  invaded  by  the  defendants.  The  production 
of  the  deed  from  Warfield  to  complainants  was  sufficient  to 
establish  their  right,  title  and  interest  in  and  to  the  property 
in  controversy.  This  deed  bears  date,  March  11, 1840.  As 
between  the  complainants  and  Warfield,  nothing  further  was 
necessary  to  perfect  the  complainants'  right.  The  defendant, 
Martin,  does  not  pretend  that  he  had  any  title  or  interest  in 
the  property  at  the  date  of  this  deed — whatever  claim  or 
right  Martin  does  set  up,  is  of  a  date  subsequent  to  the  deed, 
and  is  derived  from  the  same  source,  not  by  voluntary  con- 
veyance from  Warfield,  but  by  process  of  law.  It  cannot  be 
contended  that  Martin,  in  virtue  of  his  levy  under  his  attach- 
ment, acquired  any  title  or  interest  in  the  lands  in  controver- 
sy. The  levy  under  the  attachment  gave  no  rights  to  Martin, 
which  he  could  assert  and  maintain,  either  at  law  or  in  equity. 
In  the  most  favorable  view,  it  can  only  be  said  that  Martin 
acquired  the  only  tangible  interest  he  has  in  the  lands  in 
question,  by  purchase  at  sheriff's  sale,  which  was  subsequent 
to  the  recording  of  the  deed  from  Warfield  to  complainants, 
and  subsequent  to  the  filing  of  complainant's  bill.  But  it 
may  be  said,  that  in  the  finding  of  the  Court,  as  recited  in  the 
decree,  certain  facts  are  found  as  true,  which  finding  is  not 
warranted  by  the  proofs  in  the  case.  Suppose  such  were  the 
case,  (which,  however,  is  not  admitted,)  if  there  appear  up- 
on the  record  sufficient  to  sustain  the  decree,  would  the  reci- 
tal of  the  fact,  not  warranted  by  the  proof,  vitiate  the  final  or- 
der of  the  Court  ?  No  one  will  contend  for  such  an  absurd- 
ity. The  Court  will  now  look  through  the  whole  record,  and 
if  sufficient  appear  to  sustain  the  judgment  of  the  Court  be- 
low, no  matter  what  is  stated  by  way  of  recital,  the  decree,  if 
in  conformity  to  equity,  will  not  be  disturbed. 
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Again ;  how  and  through  whom,  does  defendant,  Martin, 
claim  ?  Certainly,  if  any  claim  he  has,  it  is  derived  through 
his  co-defendant  Warlield.  If  Martin  asserts  no  right  or  title 
in  the  lands  in  question,  the  matter  is  at  an  end — but  if  aright 
or  title  is  set  up,  it  becomes  material  to  inquire  ivhen,  how, 
and  through  whom  his  right  or  title  is  derived.  Whether  his 
right  or  title  accrued  at  the  date  of  the  levy  under  his  attach- 
ment, or  at  the  date  of  the  sheriff's  sale,  is  not  important, 
in  the  view  now  presented  ;  it  cannot  be  denied  that  however, 
or  whenever,  his  right  or  title  did  accrue,  it  is  derived  through 
his  co-defendant  Warfield.  If  Martin  claims  as  purchaser 
at  sheriff's  sale,  I  take  it,  he  stands  affected  like  any  other 
purchaser.  No  difference  exists  between  a  purchaser  at 
private  sale  and  one  at  sheriff's  sale.  2  Sug.  on  Yen.  254, 
336 ;  9  Johns.  168  ;  10  do.  456  ;  2  Scam.  499. 

This  position  leads  to  the  consideration  of  an  important 
point  in  the  evidence  in  this  case,  viz  :  Is  the  answer  of  de- 
fendant, Warfield,  evidence  against  his  co-defendant  Martin  ? 

It  is  true,  the  answer  of  one  defendant  in  Chancery  cannot, 
in  general,  be  read  in  evidence  against  his  co-defendant 
But  this,  rule  does  not  apply  to  cases  where  the  other  defen- 
dant claims  through  him,  whose  answer  is  sought  to  be  made 
evidence.  1  Greenl.  Ev.  210  ;  6  Cranch,  8,  24 ;  1  Gall.  630, 
635.  The  answer  of  Warfield  is  therefore  competent  evi- 
dence against  his  co-defendant.  Applying  this  rule  to  the 
case  at  bar,  the  facts  stated  in  Warfield's  answer  confirm  in 
proof,  beyond  all  doubt,  every  material  allegation  in  the  com- 
plainant's bill.  No  objection  was  made,  nor  exception  taken 
at  the  hearing  to  the  competency  of  this  proof.  The  answer 
of  Warfield  is  in  evidence,  and  it  is  now  too  late  to  question 
its  competency.  All  objections  to  it  are  tacitly  waived.  The 
defendant,  whose  right  it  was  to  object  to  this  evidence  at  the 
hearing,  is  now  concluded  by  his  silence. 

II.  The  general  principle,  that  all  who  claim  as  purcha- 
sers, pendente  lite,  though  they  are  not  parties  to  the  suit, 
they  and  their  interests,  are  nevertheless  bound  by  the  de- 
cree, is  too  well  settled  to  be  called  in  question.  Preston  v. 
Tubbin,  1  Yern.  286 ;  1  Johns.  Oh.  R.  565,  579. 

The  pendency  of  complainants'  bill,  at  the  time  of  Martin's 
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purchase  at  sheriff's  sale,  was  notice  to  the  world.  It  is  a 
lis  pendens  as  to  him.  The  record  shows  that  he  had  actual 
notice  of  complainants'  rights,  long  before  his  purchase  at 
sheriff's  sale.  If  Martin  sought  to  defend  himself  on  the 
ground  that  he  is  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice,  he  was  bound  to  deny  every 
circumstance  from  which  notice  could  be  inferred.  2  Yes. 
jr.  458  ;  3  P.  Wms.  244  n. ;  1  Johns.  Ch.  R.  574.  At  law,  the 
old  rule  was,  that  a  purchase  of  land  pending  a  suit  concern- 
ing it,  was  champerty  /  and  it  is  a  maxim  of  the  common  law, 
that  pendente  lite,  nihil  innovetur. 

No  principle  is  better  established,  nor  one  founded  on  more 
indispensable  necessity,  than  that  the  purchase  of  the  subject 
matter  in  controversy,  pendente  lite,  does  not  change  the 
rights  of  the  parties.     2  Johns.  Ch.  R.  441 ;  4  do.  46. 

III.  Had  defendant,  Martin,  a  lien  on  the  lands  in  contro- 
versy in  virtue  of  the  levy  made  under  his  attachment?  It 
is  contended,  on  the  part  of  the  complainants,  that  a  levy  upon 
lands  under  an  attachment,  creates  no  lien,  in  the  proper 
sense  of  the  term. 

1.  Because  the  statute  of  Illinois,  which  authorizes  the 
proceeding,  does  not  declare  such  levy  to  be  a  lien.  If  a  lien, 
it  is  so  by  statute.  The  proceeding  by  attachment  being 
against  common  right,  the  statute  and  all  proceedings  and 
rights  acquired  thereby,  will  be  construed  stricti  juris.  1 
Scam,  476  ;  2  do.  17. 

2.  Because  the  manifest  object  of  the  statute  is,  to  compel 
the  appearance  of  a  party  in  the  jurisdiction  where  his  pro- 
perty might  be  located.  By  the  appearance  of  the  defendant, 
the  great  object  of  the  statute  is  sustained.  The  statute  no 
where  declares,  that  the  real  estate  attached  shall  stand  as 
security  for  the  payment  of  the  attaching  creditor's  debt,  nor 
that  such  creditor  shall  have  a  lien. 

It  is  essential  to  a  lien  at  law,  first,  that  the  claimant 
should  be  in  possession ;  secondly,  that  he  should  have  some 
claim  unsatisfied  ;  thirdly,  that  he  should  have  a  right  to  hold 
until  his  claim  shall  be  satisfied.  2  East,  227  ;  1  Story's  Eq. 
Jur.  483. 

vol.  vi.  23 
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3.  Because  the  attaching  creditor  has  no  interest  or  estate 
whatever  in  the  lands  attached.  9  Mass.  104 ;  lb.  265,  112 ; 
14  do.  217. 

In  .some  States,  where  attachments  on  mesne  process  are 
authorized,  the  statutes  expressly  provide  that  the  property 
attached  shall  stand  as  security  to  satisfy  whatever  judgment 
&c.  the  creditor  may  recover ;  vide  attachment  law  of  Mass. 
The  statute  of  Illinois  has  no  such  provision.  For  a  full  ex- 
pose of  the  reasoning  and  authorities  upon  this  question,  the 
following  references  are  made  :  Cushing's  Trustee  Process, 
25,  47,  51.  Story  on  Bail.  197,  204  ;  but  more  particularly  to 
the  elaborate  and  discriminating  opinion  of  Mr.  Justice  Story, 
in  the  matter  of  John  S.  ^Foster,  in  the  Circuit  Court  of  the 
United  States,  for  Mass.,  reported  in  5  Law  Reporter,  55. 

IV.  The  question,  whether  the  lands  seized  under  an  at- 
tachment are  discharged  therefrom,  on  the  appearance  and 
pleading  of  the  defendant  at  the  return  term  of  the  attach- 
ment, is  now  probably  for  the  first  time  raised  in  this  Court. 

The  record  shows  that  the  action,  in  which  the  attachment 
against  Warfield  issued,  was  in  assumpsit,  to  which  at  the 
return  term  of  the  process,  the  defendant  entered  his  appear- 
ance and  tiled  his  plea  of  non  assumpsit  to  the  said  account. 
Such  appearance  and  plea,  it  is  contended,  under  the  provi- 
sion of  the  12th  and  29th  sections  of  the  Act  concerning  At- 
tachments, R.  L.  87,  93,  operates  to  discharge  or  liberate  the 
defendant's  estate  from  the  attachment.  By  the  12th  Sec. 
it  is  provided,  that,  "if  the  defendant  (at  the  return  term,) 
appear,  put  in  sufficient  bail  and  plead,  &c,  his  estate  so  at- 
tached, shall  be  liberated,"  &c. 

The  twenty  ninth  section  provides  that  "any  defendant  in 
an  attachment  may  appear  and  plead,  without  giving  any  bail 
or  entering  into  any  bond." 

It  is  conceded  that  the  bail  contemplated  in  the  twelfth 
section  means  special  bail,  and  of  course  in  order  to  liberate 
the  property  attached  in  virtue  of  this  section,  it  would  be 
incumbent  on  a  defendant  to  appear,  give  special  bail  and 
plead.  But  the  29th  section  has  so  far  modified,  or  repealed 
the  12th,  as  to  allow  a  defendant  to  release  his  property,  by 
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appearing  and  pleading  to  the  action,  without  being  required 
to  "  give  bail,  or  enter  into  any  bond."  On  the  appearance, 
giving  bail  and  pleading  by  the  defendant,  it  is  expressly  de- 
clared by  the  twelfth  section,  "  his  estate  so  attached,  shall  be 
liberated."  Liberated,  in  the  common  acceptation,  dischar- 
ged, released,  from  the  attachment. 

The  29th  section  does  not  change  the  effect  of  such  ap- 
pearance, &c,  but  its  provisions  relieve  the  defendant  from 
one  of  the  conditions  imposed  by  the  twelfth  section,  a  compli- 
ance with  which,  entitled  the  defendant  to  have  his  estate 
liberated. 

There  is  a  conflict  between  the  two  sections.  If  the  well 
established  rule  of  construing  statutes  is  applied,  the  provi- 
sions of  the  twenty  ninth  section  control  what  is  inconsistent 
with  them  in  the  twelfth  section.  Bacon's  Abr.  title  Stat.; 
1  Kent's  Com.  432-3.  JS~o  good  reason  can  be  shown,  in  view 
of  the  Act  concerning  attachments,  and  the  objects  of  its 
creation,  why  this  rule  of  construction  should  not  not  be  applied 
to  the  case  at  bar.  The  construction  contended  for,  is  accor- 
ding to  the  letter  of  the  law.  In  what  does  this  construction 
conflict  with  the  spirit  of  the  law  ?  If  the  process  of  attach- 
ment, authorized  by  statute,  is  resorted  to,  for  the  purpose 
of  compelling  the  appearance  of  a  debtor  in  a  jurisdiction 
where  his  estate  may  be  located,  the  main  purpose  and  ob- 
jects of  the  statute  are  attained,  when  the  debtor  submits 
himself  to  such  jurisdiction  by  entering  his  appearance  and 
pleading  to  such  action.  In  the  case  at  bar,  the  defendant 
in  the  attachment,  at  the  return  term  thereof,  (Aug.  term 
1840,)  entered  his  appearance  and  filed  his  plea  to  the  action. 
This  is  admitted  upon  the  record.  Now  if  the  construction 
contended  for  be  correct,  then  the  effect  of  such  appearance 
and  plea  is  expressly  declared  by  the  statute  itself,  viz : 
that  the  debtor's  "  estate  so  attached  shall  be  liberated. 

If  the  estate  was  liberated  from  the  attachment,  it  follows, 
that  the  defendant,  Martin,  has  no  lien  on  the  land  attached, 
even  though  a  lien  did  exist  in  his  favor  prior  to  such  ap- 
pearance. The  defendant  in  the  attachment,  pending  that 
suit  had  full  power  to  alien  his  title  to  the  lands  seized,  and 
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the  subsequent  recovery  of  a  judgment  against  him  under 
the  attachment  created  no  lien  on  the  lands.     9  Cowen,  121. 

Y.  Whether  the  levy  under  the  attachment  be  regarded 
as  a  lien  proper,  in  the  sense  of  that  term,  or  merely  a  quasi 
lien  from  analogy,  yet  nothing  more  than  the  actual  right, 
title  or  interest  of  the  defendant  in  the  lands  in  controversy 
could  be  seized  under  it. 

This  is  not  a  question  of  superior  diligence  between  cre- 
ditors. The  attaching  creditor  cannot  put  himself  in  a  better 
position  in  regard  to  the  lands  attached,  than  the  debtor  him- 
self occupies  at  the  time  of  the  levy.  In  short  the  -creditor 
attaches'  the  property  of  his  debtor,  the  real,  not  the  apparent 
interest,  nothing  more.  The  interest  of  Warfield  in  the  lands 
in  controversy,  was  so  indefinite,  uncertain  and  contingent, 
that  there  was  nothing  in  fact  on  which  the  attachment  could 
be  levied.  By  the  terms  of  the  second  section  of  the  articles 
of  the  association,  Warfield  was  to  receive  as  compensation 
for  his  services,  "  one  fourth  of  the  net  profits  upon  a  sale  of 
the  property,  &c."  JSTo  sale  had  taken  place  ;  the  net  profits 
had  not  been  ascertained. 

Whatever  sum  of  money  might  accrue  to  Warfield,  on  a 
sale,  and  ascertaining  the  net  profits,  the  complainants  would 
hold  the  same  in  trust  for  Warfield  or  his  creditors.  Such 
sum  could  not  be  seized  under  the  attachment  and  reduced 
to  the  possession  of  the  officer ;  at  best,  the  amount  could  only 
be  secured,  by  trustee  or  garnishee  process. 

The  complainants  and  their  associates,  as  to  the  lands  in 
controversy,  must  be  regarded  as  quasi  tenants  in  common, 
and  their  rights,  touching  their  common  property,  may  be 
likened  to  the  business,  property,  and  liability  of  a  co-part- 
nership of  several  persons. 

The  partnership  property  must  be  applied  to  the  partner- 
ship debts.  The  interest  of  the  individual  partners  depends 
upon  the  ascertainment  of  the  condition  of  the  firm.  The 
practical  result,  in  this  and  all  analagous  cases  is,  that  the 
actual  interest  only  of  the  individual  partner  (or  tenants  in 
common)  can  be  seized  under  an  attachment.  2  P.  Wms.  500; 
3  do.  25,  182  ;  16  Johns.  102  ;  Story  on  Partn.  373. 
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The  right  of  the  agent,  under  the  second  section  of  the  ar- 
ticles of  association,  to  have  one  fifth  of  the  lands,  depended 
upon  the  choice  and  election  of  such  agent.  It  was  the  op- 
tion of  the  agent  to  elect  to  take  one  fifth  of  the  lands  ;  his 
creditors  could  not  make  the  election  for  him. 

YL  It  may  be  said,  on  the  part  of  the  defendant,  that  the 
deed  from  "Warfield  to  complainants  is  void  as  to  creditors, 
&c,  in  other  words,  that  the  deed  took  effect  only  from  the 
time  of  filing  the  same  for  record.  The  provisions  of  the 
fifth  section  of  the  Act  abolishing  the  office  of  State  Record- 
er, R.  L.  487,  has  reference  to  judgment  creditors,  and 
not  creditors  at  large.  The  policy  of  the  statute  doubtless 
is,  to  compel  the  purchaser  of  land  to  record  his  deed,  so 
that  the  vendor  could  not  perpetrate  a  fraud  by  selling  a  se- 
cond time.  There  must  be  a  vigilance  required  of  a  pur- 
chaser. A  purchaser  could  not  be  expected  to  know,  nor 
possess  the  power  to  discover  all  the  creditors  of  his  vendor. 
Judgments  are  matters  of  record,  public,  and  subject  to  the 
inspection  of  all.  A  judgment  in  fact  is  the  best  evidence 
of  the  existence  of  a  debt.  In  law,  and  in  the  sense  in  which 
the  term  creditor  is  used  in  the  act  now  under  consideration, 
a  judgment  creditor  only  is  contemplated.  9  Cowen,  120  ;  4 
Johns.  216  ;  13  do.  471 ;  2  Scam.  499. 

The  complainants,  therefore,  contend  that  their  rights  are 
not  effected  by  the  provisions  of  this  statute.  Martin  was 
not  a  judgment  creditor,  nor  did  he  acquire  any  right  or  title 
in  the  lands  in  controversy,  prior  to  the  recording  of  War- 
field's  deed  to  the  complainants. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.*     The  history  of  the  case,  as  shown  by  the  facts 

and  the  record,  is  this  :     In  May,  1836,  the  defendants  here, 

together  with  twenty  five  others,  all  residents  in  Baltimore, 

Maryland,  entered  into  articles  of  co-partnership,  by  the  name 

*  Caton,  J.  said:    Being  interested  in  one  of  the  important  questions  decided  in  the 
case,  I  have  thought  proper  to  take  no  part  in  the  deliberations,  or  decision  of  this  case. 
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of  the  "  Baltimore  and  Western  Land  Association,"  for  the  pur- 
pose of  buying  and  selling,  and  speculating  in  lands  in  the  State 
of  Illinois  and  elsewhere,  with  a  capital  of  $20,000.  In  the 
second  article  of  the  partnership  agreement,  they  agree  to 
employ  an  agent  to  visit  the  western  States,  and  buy  and  sell 
land  at  his  discretion,  within  the  means  furnished,  taking  the 
titles  in  his  own  name.  He  was  to  give  bond  and  security 
for  the  performance  of  his  duty;  be  subject  to  instructions 
from  the  treasurer  of  the  Company  ;  keep  a  journal  of  his  do- 
ings, and  make  monthly  returns  thereof,  and  information.  His 
expenses  were  to  be  borne  out  of  the  common  fund,  and  he 
was  to  have  one  fourth  of  the  net  profits  on  sale,  as  a  com- 
pensation, when  the  operation  was  finally  concluded.  Or, 
in  case  they  dissolved  within  five  years,  the  period  of  the 
partnership,  or  he  should  die  before  final  settlement,  he  or  his 
heirs  might,  at  their  option,  take  one  fifth  part  of  the  lands 
upon  a  division.  It  was  also  agreed,  that  they  might  change 
the  mode  of  doing  business.  Charles  A.  Warfield  was  ap- 
pointed their  agent,  who  made  a  purchase  of  the  lands  in  con- 
troversy, among  others,  in  his  own  name  in  1836  and  1837, 
and  with  the  Company's  funds.     On  the  11th  day  of  March, 

1840,  Warfield  conveyed  these  lands  to  three  members  of  the 
Company,  Dryden,  Gosnell  and  Wood,  the  complainants  be- 
low, in  trust  for  the  company,  according  to  the  articles  of  co- 
partnership, which  was  duly  acknowledged  on  the  same  day, 
before  the  Mayor  of  Baltimore,  and  recorded  in  Madison 
county,  Illinois,  on  the  20th  day  of  December,  1840. 

The  plaintiff,  Martin,  sued  out  an  attachment  against  War- 
field  on  the  14th  day  of  July,  1840,  and  on  the  same  day  it  was 
levied  upon-  the  lands  in  controversy.  Warfield  appeared 
and  pleaded  to  the  action,  which  was  assumpsit,  denying  the 
debt.  At  the  September  term  1841,  judgment  was  rendered 
for  $1666.35,  debt  and  costs,  and  on  the  26th  day  of  October, 

1841,  an  execution  issued  on  this  judgment,  under  which 
these  lands  were  sold  to  Martin. 

This  bill  was  filed  by  the  defendants  here,  on  behalf  of 
themselves  and  the  other  members  of  the  association,  against 
Martin  and  Warfield,  on  the   6th  day  of  September,  1841, 
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charging  that  Martin  had  notice  of  Warfield's  agency  in  the 
purchase  of  these  lands  with  the  Company's  funds,  and  that 
he,  Warfield,  held  them  in  trust  for  them,  at  the  time  of  issu- 
ing and  levying  the  same,  and  that  Warfield  had  no  other  in- 
terest than  one  fourth  of  the  net  profits.  They  aver  that  they 
sue  on  behalf  of  themselves  and  the  other  members  of  the 
Company,  and  pray  that  Martin  may  be  enjoined  from  pro- 
ceeding upon  his  attachment,  and  that  all  liens  and  incum- 
brances incident  to,  or  growing  out  of  it,  upon  and  against 
these  lands,  may  be  removed  and  set  aside. 

Warfield  answers,  admitting  every  material  charge  in  the 
bill,  and  charges  that  Martin  had  full  notice  and  knowledge 
of  all,  before  the  attachment  issued.  Martin  denies  all  notice 
and  knowledge,  in  his  answer.  The  cause  was  heard  upon 
bill,  answers,  replication,  exhibits  and  proofs.  The  Court 
found  the  facts  as  stated  in  this  history,  substantially,  and 
that  Martin  purchased  with  full  notice  of  defendants'  interest, 
and  that  of  the  company,  and  thereupon  decreed  the  relief 
prayed. 

The  plaintiff,  Martin,  assigns  for  error : 

First.  In  finding  that  he  had  notice  of  that  interest  at  the 
date  of  his  attachment  and  levy. 

Second.  In  discharging  his  lien,  acquired  by  the  attach- 
ment, judgment  and  sale  under  it. 

TJiird.  In  not  decreeing  that  one  fifth  part  was  subject 
to  the  attachment. 

Fourth.  In  not  denying  the  relief,  and  in  not  dismissing 
the  bill. 

Fifth.  Complainants  below  show  no  right  to  prosecute 
this  suit. 

Sixth.     A  general  assignment. 

The  notice  charged  in  the  bill,  and  directly  and  positively 
denied  in  the  answer,  is  not  proved  in  this  case.  A  direct 
and  positive  denial  in  the  answer,  responsive  to  an  allegation 
in  the  bill  must  be  controverted  by  two  witnesses,  or  one  wit- 
ness, and  strong  corroborating  circumstances,  or  by  other  proof 
equivalent.     Here,   there  is  but  one  witness,  who   pretends, 
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with  any  certainty,  to  speak  of  a  notice  earlier  than  Decem- 
ber, 1840.  He  speaks  of  conversations  with  Martin,  and  his 
recollection  seems  altogether  confused  as  to  the  date,  fixing 
a  period  of  two  years  within  which  it  may  have  taken  place. 
The  other  witness  seems  to  labor  under  a  like  confusion,  or 
indistinctness  of  recollection,  varying  from  the  spring  of  1840 
to  February,  1841 ;  but  seems  strongly  inclined  to  fix  upon  De- 
cember, 1840,  to  February,  1841,  as  the  period,  within  which 
the  conversation  took  place.  These  vague  recollections  of 
the  time  when  Martin  should  have  admitted,  in  conversation, 
that  he  knew  of  the  character  of  Warfield's  agency  and  inter- 
est in  said  lands,  is  by  no  means  sufficient  to  contradict  the 
answer  positively  denying  notice,  at  the  issuing  and  levying 
his  attachment  on  the  14th  of  July,  1840. 

There  seems  to  be  a  total  misapprehension  of  counsel,  as  to 
facts  found  by  the  Court  below,  on  this  branch  of  the  case. 
The  first  error  assigned  is,  that  the  Court  erred  in  finding  that 
Martin  had  this  notice  at  the  date  and  few?/ of  the  attachment; 
but  the  recital  in  the  decree  is,  that  Martin  had  that  notice 
before  he  purchased.  This  latter  fact,  we  think,  is  clearly 
established  by  the  proofs.  For  the  sale  under  the  attachment 
was  made  in  October,  or  November,  1841,  which  was  after  the 
latest  period  fixed  by  the  two  witnesses,  at  the  time  when  the 
conversation  occurred  with  them,  in  which  Martin  spoke 
of  those  facts  as  known  to  him.  The  Court  below  seems  to 
have  proceeded  upon  the  ground,  that  notice,  at  any  time  be- 
fore the  purchase  under  the  execution,  would  fix  upon  the 
transaction  the  character  of  a  purchase  with  notice.  The 
counsel,  in  assigning  the  error,  proceed  upon  the  ground,  that 
the  notice  must  relate  to  the  date  and  levy  of  the  attach- 
ment. Of  this  branch  of  the  subject  I  will  speak,  when  I 
come  to  notice  the  subject  of  an  attachment  becoming  a  lien, 
and  in  connection  with  our  recording  Acts. 

It  is  insisted  that  the  answer  of  the  co-defendant,  War- 
field,  under  whom  Martin  claims,  is  evidence  against  Martin ; 
and  that  Warfield  admits  notice  expressly,  and  positively 
charges  notice  and  a  full  knowledge  upon  Martin,  before  the 
date  and  levy  of  the  attachment.     The  general  rule  is,  that 
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the  answer  of  one  defendant  is  not  evidence  against  his  co- 
defendant.     1  Greenl.  Ev.  §178;  3  Phil.  Ev.   931,  note  650. 
But  it  is  laid  down  that  the  rule  does  not  apply  to  cases, 
where  the  other  defendant  claims  under  him.     1  Greenl.  Ev. 
§178.     The  doctrine  is  too  general  in  its  terms,  as  an  excep- 
tion to  the  general  rule.     Where  he  is  nominally,  and  not 
substantially,  a  defendant;  where  his  interest  is  with  the  plain- 
tiffs; their  object,  his  object;  where  he,  as  well  as  the  plaintiffs, 
is  seeking  to  show  that  Martin  acquired  no  lien, or  rights  un- 
der the  attachment  and  proceedings  at  law;  it  shall  not  be  in 
the  power  of  the  parties,  in  such  a  case,  to  avail  themselves 
of  the  answer  of  Warfield,  who  appears  in  reality,  though  not 
in  form,  to  be  a  plaintiff.    2  Cofid.  R.  290,  291.    A  better  test 
to  determine  when  such  an  answer  would  be  evidence  against 
a  co-defendant  claiming  under  him,  or  in  the  same  right,  as 
in  case  of  partners,  or  successors,  is  an  answer  to  the  ques- 
tion, Would  his  admissions  be  evidence?  Wherever  the  latter 
would  be  admissible,  a  fortiori,  would   his  answer.     3  Phil. 
Ev.  930,  note  618;  1  Greenl.  Ev.  §178;  2  Cond.  R.  293,  note; 
1  Gall.  630.     The  plaintiffs  below  claim  as  partners  of  the 
defendant,  Warfield,  and  could  not  offer  his  admissions,  de- 
position, or  answer,  therefore,  as  evidence  in  this  case  against 
the  plaintiff",  Martin,  who  is  seeking  to   sustain   the  proceed- 
ings subjecting  his  interest  to  a  payment  of  a  just  debt.     This 
answer  will  not,  therefore,  avail  them  as  evidence  to  prove 
notice  to  Martin,  (a) 

The  next  question  I  will  notice  is  the  one  on  the  fifth  as- 
signment of  error.  The  objection  is  for  want  of  proper  par- 
ties, plaintiffs.  It  is  insisted  that  all  the  members  of  the  firm 
ought  to  become  plaintiffs.  This  is  the  general  rule  in  equi- 
ty, that  all  persons  in  interest  should  join  as  plaintiffs,  or  be 
made  defendants.  Story's  Eq.  PI.  §  72.  It  is  said  that  ad- 
vantage may  be  taken  of  a  want  of  proper  parties,  by  demur- 
rer to  the  bill,  or  at  the  hearing,  or  upon  re-hearing,  or  upon 
appeal.  Ibid.  §  75.  Admitting  that  the  question  is  raised  in 
due  time,  I  come  to  consider  the  exceptions  to  the  general 
rule.  Judge  Story  lays  it  down  as  an  exception,  where  the 
parties   form  a  voluntary  association,  for  public  or  private 

(a)  Rector  v.  Rector,  3  Gil.  118,  and  notes.    Hitt  v.Ormsbee,  12  111.  R.  169. 
YOiL.   YL  24 
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purposes,  and  those  who  sue  or  defend,  may  fairly  be  presu- 
med to  represent  the  rights  and  interests  of  the  whole.  Ibid. 
§§  97,  107  to  115  inclusive.  I  am  of  opinion,  that  the  plain- 
tiffs below  fall  within  this  exception  to  the  general  rule. 
Here  is  a  private  association  of  some  twenty  eight  individu- 
als for  the  purpose  of  trade.  The  whole  legal  interest  of  the 
partnership  in  the  subject  matter  of  this  suit  has  been  trans- 
ferred by  deed  to  these  complainants,  who  sue  on  behalf  of 
the  whole.  The  whole  legal  and  equitable  interest  of  the 
parties  in  the  subject  matter  of  this  controversy,  is  fully  rep- 
resented by  the  complainants  below,  and  a  decree  in  the  pre- 
mises will  bind  all  the  members  of  the  association. 

Again,  it  is  urged  that  this  is  a  bill  of  discovery;  that 
where  the  question  is  purely  cognizable  in  a  Court  of  Law, 
but  depending  upon  a  discovery,  the  latter  will  give  a  Court 
of  Equity  jurisdiction  ;  and,  upon  obtaining  the  discovery, 
Equity,  having  acquired  jurisdiction,  will  retain  the  cause, 
and  proceed  and  give  full  relief  without  driving  the  party  to 
a  Court  of  Law.  But  if  the  discovery  is  not  obtained,  the 
jurisdiction  fails,  and  it  cannot  proceed  ;  but  must  dismiss  the 
parties  to  seek  a  remedy  in  a  Court  of  Law.  These  princi- 
ples are  correct,  but  they  have  no  application  to  this  case,  as 
I  do  not  regard  it  in  any  point  of  view  as  a  bill  of  discovery. 
It  is  true,  the  parties  might  try  the  strength  of  their  legal  ti- 
tles in  a  suit  at  law;  but,  by  the  bill,  the  complainants  seek  to 
remove  all  liens  and  incumbrances,  if  any,  created  by  the  at- 
tachment proceeding,  and  so,  to  quiet  their  title  by  a  decree 
that  it  is  a  prior  and  better  equity  and  legal  estate.  The 
Court,  therefore,  has  jurisdiction,  (a) 

The  remaining  errors  assigned,  I  shall  consider  together. 
The  only  two  questions  of  importance  involved  are,  whether, 
an  attachment  levied  upon  land,  and  afterwards  pursued  to 
judgment,  execution  and  sale  under  it,  is  alien  upon  the  land 
from  the  date  of  the  levy  ;  and  if  so,  whether  it  will  take 
priority  over,  and  defeat  a  prior  unrecorded  deed,  executed 
by  the  defendant  in  the  attachment,  who  held  the  legal  estate 
as  trustee,  but  without  notice  to  the  attaching  creditor  of  the 
trust,  or  conveyance,  until  after  the  levy  of  the  attachment. 

(o)  Butkmastw  v.  Ryi«r,  12  Hi.  R.2J4.    Joa«  v.  Smith,  13  W.  K.«07. 
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But  before  I  proceed  to  the  consideration  of  these  ques- 
tions, I  will  notice  another  ground,  urged  by  the  defendants 
here,  and  which  is,  that  by  the  appearance  and  plea  by  AVar- 
field,  in  the  attachment  suit,  the  property  levied  on  was 
discharged  from  the  attachment.  For  this  effect,  reliance  is 
had  upon  the  29th  section  of  the  attachment  law,  (R.  L.  93; 
Gale's  Stat.  72,)  which  authorizes  the  defendant  to  appear 
and  plead  without  giving  bail,  or  entering  into  bond.  But 
the  same  section  further  provides,  that  if  defendant  desires  to 
replevy,  he  shall  execute  bond  and  security,  that  the  property 
and  credits  attached  shall  be  produced  and  delivered,  subject 
to  the  judgment,  and  in  that  case,  the  attachment  shall  be 
dissolved  ;  or  a  bond,  that  he  will  pay  the  amount  of  the  judg- 
ment and  cost,  within  ninety  days  after  its  rendition,  will  in 
like  manner  dissolve  it.  The  eighth  section  directs  the  offi- 
cer serving  the  attachment  to  take  the  property  attached  into 
his  possession ;  and  declares  that  the  estate  and  property  so 
attached  shall  remain  in  the  care  and  safe  keeping  of  the 
officer  to  answer  and  abide  the  judgment ;  unless  bond  and  se- 
curity be  given  to  the  officer,  that  the  property  and  estate 
shall  be  forthcoming  to  answer  the  judgment.  The  ninth  sec- 
tion provides,  that  when  the  defendant  replevies,  by  giving 
bond  and  security,  the  officer  shall  return  the  bond ;  and  if  it 
be  held  insufficient,  the  sheriff  shall  be  liable  to  the  plaintiff 
for  debt,  interest  and  cost,  and  may  have  his  remedy  on  the 
bond.  The  tenth  section  imposes  a  like  liability  upon  the 
sheriff,  in  case  he  neglects  to  take  a  bond,  when  he  ought  to 
have  done  so  ;  or  shall  fail  to  return  one,  upon  a  rule  entered 
against  him.  The  twelfth  section  provides  how  notice  of  the 
pendency  of  the  suit  shall  be  published  ;  and  if  the  defendant 
shall  appear,  put  in  sufficient  bail,  and  plead,  his  estate  shall 
be  liberated  and  all  garnishees  discharged.  The  thirteenth 
section  provides,  that  if  there  be  no  replevy,  and  judgment 
be  rendered,  the  estate  so  attached  may  be  sold  upon  an  ex- 
ecution. The  fifteenth  section  makes  the  garnishee  liable  for 
all  that  may  be  in  his  hands,  at  the  time  of  the  service  of  the 
attachment  upon  him. 

I  hav,e  set  out  the  substance  of  these  several  provisions, 
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not  only  to  show  that  the  property  attached  is  deemed  and 
required  to  be  in  the  custody  of  the  law,  unless  replevied,  to 
answer  and  satisfy  the  judgment,  and  notwithstanding  an  ap- 
pearance and  plea  without  bail ;  but  also,  because  they  con- 
tain the  provisions  relative  to  the  question  of  a  lien. 

This  is  a  proceeding  in  rem,  and  by  constructive  notice. 
Without  a  levy  of  the  attachment,  or  the  service  of  a  garni- 
shee, the  Court  has  no  jurisdiction  to  proceed,  by  publication 
of  notfce,  to  render  any  judgment.  But,  by  the  seizure  of  any 
estate  or  property  of  the  defendant,  or  the  service  by  garnish- 
ment upon  any  having  estate,  property,  or  effects  of  his  in 
their  hands,  the  law  has  laid  hold  of  a  fund,  which  it  may 
condemn,  and  appropriate  to  the  satisfaction  of  whatever 
judgment  it  may  render  against  the  defendant,  and  thereupon 
the  Court  proceeds  to  hear  as  to  the  indebtedness.  By  the 
tenth  section  of  the  Act,  any  other  persons  than  the  defend- 
ant, claiming  the  property  may  interplead  without  giving 
bail,  but  the  property  shall  not  thereby  be  replevied.  The 
Court  may  immediately  direct  a  jury  to  be  called,  to  inquire 
into  the  right  of  property,  and  I  apprehend  that,  should  all  the 
property  attached,  turn  out  to  belong  to  such  claimant,  the 
Court  would  have  no  jurisdiction  to  proceed  to  judgment 
against  the  defendant,  unless  there  were  a  service  upon  a 
garnishee ;  and  not  even  then,  if,  upon  trial,  he  should  be 
found  not  indebted,  and  having  no  property  in  his  hands.  So 
essentially,  then,  in  my  opinion,  does  the  jurisdiction  and 
power  of  the  Court,  in  this  proceeding,  depend  upon  hav- 
ing property,  or  effects  of  defendant  under  its  control,  that 
it  cannot  proceed  without  it.  Having  once  seized  them,  it 
will  not  part  with  their  control  without  bond  and  security, 
that  its  judgment  shall  be  satisfied,  notwithstanding  defendant 
may  put  his  person  within  its  jurisdiction.  Wherefore,  all 
these  safeguards  to  secure  it ;  these  strict  liabilities  of  the 
sheriff  to  keep  and  have  it  forthcoming  ;  and  declaring  it  sub- 
ject to  satisf}r  the  judgment  of  the  Court,  if  the  defendant  may 
at  any  time  before  trial,  simply  by  appearance  and  plea,  dis- 
solve the  attachment,  and  discharge  the  property  ?  If  this 
should  be  tlie  effect,  the  plaintiff  would  be  in  a  worse  condition 
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after  having  taken  property  thus  to  secure  himself,  then  if  ho 
had  commenced  by  capias  against  the  person,  for  it  would 
now  be  too  late  to  take  the  person.  Such  is  not  the  meaning 
of  these  provisions,  nor  the  effect  of  an  appearance  and  plea. 

These  remarks  and  views  apply  also  to  the  question  of  lien. 
This  specific  appropriation  of  property  must  amount  to  some- 
thing as  to  those  who  may  deal  in  relation  to  it ;  else  the  de- 
fendant could,  at  any  time  before  judgment,  defeat  the  object 
of  the  party  by  a  sale,  and  possibly,  even  the  jurisdiction  of 
the  Court.  We  are  of  opinion,  that  the  attachment  is  a  lien 
from  the  date  of  the  levy,  when  followed  by  a  judgment,  and 
which  will  have  relation  back  to  it.  This  doctrine  is  sanc- 
tioned by  numerous  authorities,  which  I  will  not  review. 
Coffin  v.  Bay,  1  Mete.  212 ;  McMechan  v.  Griffing,  3  Pick. 
149  ;  TyrreVs  Heirs  v.  JRountree,  7  Peters,  464  ;  Goodwin  v. 
Richardson,  11  Mass.  475 ;  Van  Loan  v.  Kline,  10  Johns. 
129  ;  Penney  v.  Little,  3  Scam.  305,  300 ;  dishing  v.  Hurd, 
4  Pick.  253  ;  United  States  v.  Canal  Bank,  7.  Law  Reporter, 
87;  Downer  v.  Brackett,  5  do.  393;  Haughton  v.  JEustis, 
Ibid.  505. 

I  come  now  to  speak  of  the  recording  Acts  in  their  applica- 
tion to  defendants'  deed  from  Warfield.  There  are  several 
on  this  subject,  extending  through  a  period  of  ten  years  in 
their  enactment,  and  embracing  in  their  provisions,  grants, 
bargains,  sales,  leases,  releases,  mortgages,  defeasances,  con- 
veyances, bonds,  contracts,  or  agreements  concerning  lands, 
tenements,  or  hereditaments,  whereby  the  same  may  be  affect- 
ed in  law  or  equity.  Gale's  Stat.  132,  §  15.  Powers  of  attor- 
ney, or  agency,  for  making  or  acknowledging  the  same.  lb. 
§  16.  Assignments  of  Auditor's  certificates  of  sales  of  land 
for  taxes.  lb.  155,  §  2.  Assignments  of  certificates  of  pur- 
chase of  school  lands.  lb.  15,  §1.  Sheriff's  deeds  of  land 
sold  on  execution.  lb.  157,  §  1.  And  all  deeds,  and  title  pa- 
pers, of  whatever  description,  for  land.  lb.  663,  §  2  ;  all  of 
which  shall  be  recorded.  They  shall  be  recorded  in  the  or- 
der of  time  in  which  they  are  brought  into  the  recorder's 
office  for  that  purpose.  lb.  556,  §  7.  They  shall  be  deemed 
notice  to  all  subsequent  purchasers  and  creditors,  from  the 
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date  of  their  recording,  whether  acknowledged  or  not.  lb. 
157,  §  1.  And  they  shall  be  in  force,  and  take  effect  from 
and  after  the  time  of  filing  the  same  for  record,  and  not  be- 
fore, as  to  all  creditors,  and  subsequent  hona  fide  purchasers, 
and  mortgagees,  without  notice  ;  and  as  to  them,  all  such  deeds 
and  title  papers,  shall  be  adjudged  void,  until  the  same  shall 
be  filed  for  record  in  the  county  where  the  land  may  lie.  lb. 
664,  §5;  lb.  152,  §  15. 

The  mischief  intended  to  be  provided  against,  is,  not  only 
the  protection  of  honest  purchasers,  and  mortgage  incum- 
brancers, from  imposition  by  secret  and  unknown  conveyan- 
ces and  incumbrances,  but  also,  for  the  protection  of  credi- 
tors, who,  in  giving  credit,  confide  as  much,  and  rely  as  confi- 
dently for  the  payment  of  their  dues,  upon  the  real  estate  to 
which  their  debtors  appear,  by  the  records,  to  have  title,  as 
upon  the  personality  in  their  actual  possession ;  for  by  our 
laws,  the  realty  is,  equally  with  the  personalty,  liable  to  the 
payment  of  debts.  The  facilities  for  ascertaining  who  is  own- 
er, and  upon  that  apparent  ownership,  determining  who  is  enti- 
tled to  credit,  are  not  the  only  provisions  for  the  protection  of 
purchasers  and  creditors.  It  is  declared  to  be  an  offence,  and 
punished  by  confinement  in  the  penitentiary,  for  one,  with- 
out due  authority,  by  personating  another,  to  acknowledge 
or  confess  any  fine,  common  recovery,  deed,  bond,  power  of 
attorney,  mortgage,  recognizance,  bail  or  judgment,  or  to 
procure  it  to  be  done.  Gale's  Stat.  215,  §  91.  So  it  is  pun- 
ishable by  fine,  if  one  become  a  party  to  any  fraudulent  con- 
veyance of  land  or  goods,  or  become  a  party  to  any  bond, 
suit,  judgment,  execution,  contract  or  conveyance,  with  in- 
tent to  defraud  or  deceive  others,  or  to  defeat,  hinder  or  de- 
lay creditors,  or  others,  of  their  just  debts,  damages,  or  de- 
mands, lb.  225,  §  141.  So,  in  like  manner,  it  is  punishable 
by  confinement  in  the  penitentiary,  to  fraudulently  sell,  or 
make  any  contract  to  sell  or  barter  lands  or  town  lots,  a  se- 
cond time,  for  valuable  consideration,  having  sold  them  be- 
fore, lb.  226,  §  144.  These  provisions  are  additional  safe- 
guards around  the  title,  to  protect  purchasers  from  fraudu- 
lent second  sales,  overreaching  their  unrecorded  deeds ;  and 
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creditors,  from  the  fraudulent  withdrawal,  or  incumbering 
their  apparent  fund.  Creditors  are  a  new  class  of  persons 
introduced  within  the  protection  of  the  recording  Acts,  and 
we  are  bound  to  extend  to  them  the  benefit  of  that  protec- 
tion. But  while  we  do  so,  we  should  be  careful,  and  so  apply 
the  principles  of  law,  as  not  to  do  greater  michief  to  pur- 
chasers and  mortgagees,  than  benefit  to  creditors.  To  pre- 
vent it,  it  is  all  important  to  determine  who  are  creditors, 
within  the  meaning  of  the  recording  Acts.  If  all  are  credi- 
tors, to  whom  the  vendor,  at  the  time  of  conveyance,  is  in- 
debted, then  indeed,  might  a  slumbering  creditor,  }^ears  after 
an  innocent  purchaser  had  paid  his  money,  taken  possession, 
and  perhaps  expended  much  in  improvements,  by  judgment 
and  execution,  upon  his  previously  existing  demand,  over- 
reach his  title.  This  interpretation  of  creditors  would  do  ir- 
reparable mischief,  as  purchasers  have  no  sufficient  and  pro- 
tective means  of  knowing  to  whom  their  vendor  is  indebted. 
This  is  inadmissible,  being  calculated  to  do  more  mischief 
than  the  recording  Acts  would  otherwise  prevent.  Again, 
coming  one  step  nearer ;  if  all  are  creditors  who  have  com- 
menced an  action  for  the  recovery  of  a  debt,  insurmountable 
difficulties  would  be  thrown  in  the  wajT  of  selling  and  convey- 
ing land,  as  purchasers,  &c,  must  first  search  the  records  of 
the  various  Courts  for  pending  suits  ;  and,  when  found,  await 
the  issue,  to  see  if  the  vendor  is  condemned  to  a  debt.  This 
is  also  impracticable,  and  therefore  inadmissible,  as  the  mean- 
ing of  the  legislature,  in  using  the  word  "  creditors.''''  Again, 
on  the  other  hand,  if  none  are  creditors  until  they  obtain 
judgment,  execution,  and  make  sale,  and  have  the  sheriff's 
deed  recorded,  then  indeed,  the  term  "  creditor "  has  no 
meaning  at  all  in  that  Act,  for  the  debtor  might  even  evade 
such  a  creditor,  by  an  intermediate  conveyance. 

In  Kentucky,  it  seems  to  me,  the  Court  has  approached 
the  former  extreme,  in  allowing  a  creditor,  who  obtained 
judgment  in  1825,  to  overreach  a  deed  recorded  in  1820, 
which  was  intended  as  a  mortgage,  although  absolute  on  i'.s 
face;  and  where  they  do  not  put  it  upon  the  ground  of  fraud, 
or  mention  any  particular  statutory  provision.     Graham  v. 
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Samuel,  1  Dana,  106.  And  again,  that  neither  the  creditor, 
nor  a  purchaser  under  his  execution,  would  be  affected  by  no- 
tice of  an  unrecorded  deed.  Helm  v.  Logan's  Heirs,  4  Bibb, 
78.  Unless  these  decisions  be  put  upon  the  peculiar  phrase- 
ology, or  provisions  of  their  statute,  they  seem  to  me  to  go 
too  far. 

In  New  York,  the  Courts  in  several  cases,  seem  to  incline 
to  the  other  extreme.  In  one  case,  it  was  held  that  a  pur- 
chaser or  a  mortgagor,  on  a  consideration  of  an  existing  debt, 
and  without  notice  of  the  prior  unrecorded  mortgage,  was 
not  entitled  to  priority,  unless  he  advanced  some  new  consid- 
eration, other  than  the  old  debt.  Dickerson  v.  TilUnghast, 
4  Paige,  220.  There  is  a  dictum  in  Jackson  v.  Chamberlain, 
8  Wend.  620,  to  the  effect  that  the  purchaser  under  the  exe- 
cution must  have  his  deed  recorded  before  the  grantee  of  the 
judgment  debtor,  although  he  purchase  without  notice.  The 
question  did  not  arise  in  the  case,  as  the  deed  under  consid- 
eration was  made  before  the  registry  Acts.  But  the  doctrine 
is  again  laid  down  by  the  Court  in  Jackson  v.  Post,  15  Wend. 
588,  where  a  more  liberal  doctrine  is  adopted,  but  still,  in 
this  point  of  view,  too  narrow  for  our  statute.  In  this  last 
case,  the  Court  treat  an  actual  notice  as  sufficient,  although 
the  deed  is  unrecorded.  Considering  the  object  of  the  re- 
cording Acts  to  be  intended  as  notice  only,  unless  the  lan- 
guage of  the  Act  forbids,  it  is  a  sounder  principle  than  that 
laid  down  in  Kentucky.  But  in  this  case,  the  doctrine  of 
actual  notice  has  been  carried  too  far ;  so  far  as  to  overreach, 
in  effect,  an  innocent  purchaser  without  notice,  and  so  deny 
any  protection  under  the  statute.  The  fact  did  not  appear  in 
the  record,  that  the  purchaser  under  the  execution  had  ac- 
tual notice  ;  but  the  deed  of  the  previous  grantee  of  the  judg- 
ment debtor  was  recorded,  before  any.  conveyance  was  made 
by  the  purchaser  under  the  execution,  and  it  was  held,  that 
the  subsequent  purchasers  of  the  execution  purchaser  had, 
by  that  means,  notice  to  put  them  upon  inquiry,  by  which 
they  would  have  fuund  that  the  estate  had  passed  out  of  the 
judgment  debtor,  before  the  sale  on  the  execution.  Now,  if 
one  purchaser,  without  notice,  and  all  subsequent  purchasers 
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of  his  title  are  not  protected  under,  and  shielded  by  his  want 
of  notice,  although  they  may  have  it,  at  the  time  of  their 
subsequent  purchase,  then  indeed,  as  I  think,  the  first  pur- 
chaser without  notice  would  not  be  protected,  as  he  would  be 
liable  on  his  covenant  of  title  to  his  vendee,  and  so  virtually 
lose  his  title.  In  Jackson  v.  Terry,  13  Johns.  471,  the 
Court  put  the  priority  of  right  upon  the  priority  of  record- 
ing of  a  sheriff's  deed  made  on  a  sale  under  execution,  as 
between  the  purchaser  and  mortgagee,  the  language  of  their 
statute  being,  that  no  mortgage,  nor  any  deed,  conveyance 
or  writing  in  the  nature  of  a  mortgage  shall  defeat  or  preju- 
dice the  title  or  interest  of  any  bona  fide  purchaser,  unless 
the  same  shall  have  been  duly  registered.  The  judgment 
there  is  a  lien  from  the  time  of  filing  the  record  of  judgment. 
Waterman  v.  Uaskin,  11  Johns.  230.  Still,  the  priority  is 
to  be  gained  by  priority  of  registering  of  sheriff's  deed,  as  to 
constructive  notice;  but  may  still  be  defeated  by  actual  no- 
tice, without  registering.  Jackson  v.  Chamberlain,  8  "Wend. 
626,  627;  Same  v.  Terry,  13  Johns.  471;  Same  v.  Post,  15 
Wend.  594;  Tattle  v.  Jackson,  6  Wend.  226.  This  much  will 
suffice  to  show  the  rules  applied  by  the  ]STew  York  Courts. 
But  I  apprehend  they  would  not  be,  in  some  respects,  a  safe 
exposition  of  our  statute,  nor  do  I  think  the  Kentucky  rule 
would  be  any  better. 

The  safest  and  best  rule  is  laid  down  in  Massachusetts,  and 
the  application  of  that  rule  would,  in  my  judgment,  best 
answer  the  inquiry,  Who  is  a  creditor,  in  the  meaning  of  our 
recording  Acts  ?  He  is  one  who,  without  actual  or  con- 
structive notice  of  a  prior  conveyance  or  incumbrance,  insti- 
tutes such  proceedings,  or  takes  such  steps,  as  effect  a  lien 
on  the  land,  before  the  recording  of  such  conveyance  or 
incumbrance,  whether  the  debt  be  prior  or  subsequent  to 
them,  and  whether  the  vendor,  at  the  time  of  conveying  or 
incumbering,  had  other  property  sufficient  to  pay  the  debt  or 
not.  (a)  This  interpretation  of  the  statute  will  give  meaning 
and  efficacy  to  the  term  "  creditors  ;"  and  while  it  would 
protect  them  to  the  same  extent  as  others,  it  will  prevent  the 
irreparable  mischief  of  allowing  unknown  and  undiscoverable 

(a)  Massey  v.  Westcott,  40  111.  R.  163. 
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debts  from  overreaching  the  innocent,  bona  fide  purchaser. 
Again,  on  the  other  hand,  if  none  are  "creditors"  until  they 
have  obtained  judgment,  execution,  and  recorded  the  sheriff's 
deed,  the  statute  would  afford  very  little  protection,  as  they 
might  be  constantly  anticipated,  and  defeated.  If  none  are 
"  creditors,"  who,  subsequent  to  the  conveyance,  give  credit 
upon  the  fair  title  on  the  records,  and  open  possession  of  the 
property,  many  would  be  deceived  and  defrauded,  upon  find- 
ing the  fund  to  which  they  looked,  secretly  in  the  ownership 
of  another.  If  none  were  creditors  but  those  who  made 
advances  subsequent  to  the  conveyance,  &c,  no  one  would 
know  when  to  suspend  his  credits,  for  fear  of  a  junior  con- 
veyance cutting  off  the  merit  of  his  consideration  and  claim. 

None  of  these  various  constructions  would  be  a  just  and 
convenient  rule,  except  the  one  I  have  proposed.  It  seems 
to  me  to  accord  well  with  justice  to  creditors,  and  the  doc- 
trine of  liens.  The  title,  when  perfected  by  sale  on  the  ex- 
ecution, and  recording  of  the  sheriff's  deed,  will  have  rela- 
tion back  to  the  levy  of  the  attachment,  or  rendition  of  the 
judgment,  or  both,  in  suits  by  attachment.  An  attaching 
creditor,  therefore,  who  levies  his  attachment  without  notice 
of  the  prior  deed,  either  actual  or  constructive,  acquires  a 
lien,  which,  if  perfected  by  judgment,  execution,  sale  and 
deed,  will  hold  the  legal  estate,  as  against  the  purchaser  in 
the  prior  unrecorded  deed,  (a)  Cushing  v.  Surd,  4  Pick.  252; 
McMechan  v.  Griffing,  3  do.  149;  Coffin  v.  Ray,  1  Mete.  212; 
Sigourney  v.  Lamed,  10  Pick.  72;  TyrreVs  Heirs  v.  Roun- 
tree,  7  Peters,  464;  Goodwin  v.  Richardson,  11  Mass.  475. 
And  that,  too,  although  at  the  time  of  the  levy  of  his  execu- 
tion, and  sale,  he  had  notice  of  the  deed.  Coffin  v.  Ray,  1 
Mete.  214. 

In  the  case  before  us,  Warfield  was  the  legal  owner,  by 
purchase  from  the  Government,  of  the  fee.  But  there  was, 
according  to  the  terms  of  the  association,  a  resulting  trust 
in  equity,  to  the  defendants  and  their  associates.  Neither  the 
power  of  attorney,  if  any,  nor  the  deed  to  the  association, 
were  recorded  to  inform  creditors  or  purchasers  of  Warfield, 
of  the  true  interest.    He  was  the  ostensible,  legal  owner,  and 

(a)  Pearl  v.  Wellmann,  3  Gil.  R.  322.    Jones  v.  Jones,  16  111.  R.  119. 
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as  such,  strangers  had  a  right  to  deal  with  him,  until  notified 
of  the  resulting  trust.  It  is  a  fair  and  legal  presumption,  that 
Martin  dwelt  with,  and  credited  him,  upon  the  faith,  that  these 
lands  were  his,  and  would  be  liable  to  the  payment  of  his 
debt ;  and  to  make  them  available,  sued  out  and  levied  his 
attachment,  without  notice,  that  Warfield  had  pre-conveyed 
the  lands  to  the  defendants.  They  then,  notify  him  of  their 
deed,  by  recording  it,  and  seek  by  bill,  to  enjoin  further  pro- 
ceedings to  perfect  his  lien,  and  acquire  title.  But  we  are 
of  opinion  that  it  is  too  late.  Whatever  he  had  acquired 
as  an  innocent  creditor  without  notice,  he  had  a  right  to  per- 
fect and  secure  to  himself,  notwithstanding  the  subsequent 
notice  ;  for  the  statute  has  declared  all  such  conveyances  void 
as  to  creditors  without  notice,  until  the  filing  for  record.  So 
that  the  deed  being  void  as  to  him,  he  could  in  no  wise,  be 
made  to  loose  the  benefit  of  his  lien,  upon  the  supposition,  or 
principle,  that  the  title  and  estate  had  passed  out  of  Warfield 
at  the  time  of  levy.  We  impute  no  fraud  or  wrong,  to  any 
party  concerned,  but  the  defendants  must  take  the  fruits  of 
their  negligence  in  not  recording  their  deed,  so  as  to  prevent 
imposition,  however  innocent  they  might  be,  upon  others.  I 
would  simply  remark  further,  that  the  case  in  2  Scam.  499, 
arose,  and  was  decided  upon  different  provisions  than  those 
upon  which  we  base  this  decision. 

The  decree  of  the  Circuit  Court  will  be  reversed  with  costs, 
and  the  complainants'  bill  be  dismissed,  and  defendant  Martin, 
will  recover  his  costs. 

Decree  reversed. 
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Alfeed  "Warner  et  al.,  appellants,  v.  John  B.  Helm  et  al., 

appellees.* 

Appeal  from  Madison. 

A  mortgage,  entered  into  before  the  rendition  of  a  judgment,  and  bona  fide, 
for  a  valuable  consideration,  is  a  prior  incumbrance  to  the  judgment  lien  ; 
and  the  recording  of  it  is  deemed  notice,  in  law,  to  all  subsequent  incum- 
brancers by  judgment,  &c. 

A  strict  foreclosure  of  a  mortgage  should  not  be  entered  where  there  are 
creditors  entitled  to  a  surplus,  who  are  not  made  parties  to  the  suit. 

Where  the  title  of  property  purchased  by  a  plaintiff  under  execution  fails, 
and  the  property  is  recovered  back  from  the  creditor,  he  is  entitled  to  a 
decree  in  equity  to  recover  his  debt  from  the  judgment  debtor.  So, 
where  land  is  sold  on  execution,  to  which  the  defendant  in  execution  has 
no  title,  and  by  reason  of  such  sale,  the  execution  is  returned  satisfied, 
the  purchaser  is  entitled  to  have  a  decree  in  equity  against  the  judgment 
debtor  for  the  purchase  money.  In  some  cases,  the  plaintiff  may,  on 
motion,  have  the  levy  and  sale  set  aside,  and  so  be  permitted  to  proceed 
upon  his  judgment  at  law. 

Bill  to  foreclose  a  Mortgage,  &c.  in  the  Madison  Cir- 
cuit Court,  October  term  1843.  The  cause  was  heard 
before  the  Hon.  James  Shields,  the  prayer  of  the  cross  bill 
denied,  the  bill  dismissed,  and  a  strict  foreclosure  of  the 
mortgage  granted. 

It  was  originally  a  proceeding  in  Chancery  by  bill  filed  by 
Helm  to  foreclose  a  mortgage  upon  certain  lands  situate  in 
the  county  of  Madison,  and  State  of  Illinois. 

Upon  the  29th  day  of  May,  1837,  B.  F.  Edwards  was  in- 
debted to  the  said  John  B.  Helm,  in  the  sum  of  $7,000,  upon 
a  note  made  by  the  said  Edwards  and  payable  to  the  said 
Helm,  due  January  14th,  1837.  Helm  was  also  security  for 
the  said  Edwards,  together  with  one  Gray,  upon  another  note 
for  $6,000,  dated  July  6,  1836,  and  payable  in  two  years 
after  date  to  the  order  of  one  Nathaniel  A.  Ware,  from  whom  it 
came  by  indorsement  to  Craig  &  Warner,  two  of  the  defend- 
ants to  said  bill.  To  secure  the  payment  of  these  two  notes, 
and  to  indemnify  the  said  Helm  against  his  liability  as  surety 
on  the  second  of  said  notes,  the  said  Edwards  executed  to 

*See  the  case  of  Edwards  v.  Helm,  4  Scam.  142. 
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the  said  Helm  the  mortgage  m  question,  on  the  said  29th 
day  of  May,  1837. 

The  said  Craig  &  Warner  commenced  a  suit  at  common 
law  upon  their  said  note  for  $6,000,  to  the  October  term,  A. 
D.  1838,  of  the  Municipal  Court  of  the  City  of  Alton,  against 
the  said  Edwards,  Helm  and  Gray.  Service  was  had  upon 
Edwards  only,  the  said  Helm  and  Gray  being  without  the 
jurisdiction  of  the  Court.  Judgment  was  obtained  against 
Edwards  alone,  execution  was  duly  issued,  the  property  em- 
braced in  the  said  mortgage  levied  upon  and  sold  to  the  said 
Craig  &  Warner,  plaintiffs  in  said  suit,  for  the  amount  of 
their  judgment,  interest  and  costs,  and  deeds  were  duly  exe- 
cuted to  them  upon  said  sale,  by  the  sheriff  of  said  county  of 
Madison. 

The  purchase  was  made  for  the  said  Craig  &  "Warner  by  their 
attorneys,  in  ignorance  of  the  existence  of  said  mortgage. 

John  B.  Helm  then  filed  his  bill  in  the  Circuit  Court  of 
said  Madison  county,  for  a  foreclosure  of  his  said  mortgage 
against  the  said  Craig  &  Warner,  for  the  amount  due  upon  his 
single  note  for  $7,000,  upon  the  ground  that  by  the  proceed- 
ings aforesaid  he  had  been  discharged  from  his  liability  as 
surety  upon  said  note  of  $6,000,  and  that  the  said  note  had 
been  thereby  paid  and  discharged. 

The  said  Craig  &  Warner,  on  the  other  hand,  insist  that  by 
virtue  of  the  said  mortgage  and  liability  of  the  said  Helm, 
and  notwithstanding  the  said  proceedings,  they  hold  a  supe- 
rior lien,  and  are  entitled  to  be  first  paid. 

The  prayer  of  the  complainant's  bill  was  for  a  strict  fore- 
closure. 

The  case  stood  upon  bill  and  answer,  showing  the  above 
facts,  and  moreover,  that  the  said  note  for  $6,000  had  been 
given  by  the  said  Edwards  to  the  said  Ware  for  the  purchase 
of  a  portion  of  the  land  mortgaged,  and  that  at  the  time  of 
the  execution  of  the  said  mortgage,  the  said  Helm  had  know- 
ledge of  that  fact. 

Upon  the  final  hearing  in  the  Court  below,  the  Court  de- 
creed a  strict  foreclosure  in  favor  of  the  said  Helm,  upon 
which  decree  the  said  plaintiffs  sued  out  their  writ  of  error. 
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The  errors  assigned  in  this  Court  were  as  follow : 

1.  That  the  Court  erred  in  decreeing  that  said  mortgage 
be  foreclosed  as  against  the  said  Craig  &  Warner. 

2.  By  allowign  a  decree  of  strict  foreclosure. 

3.  In  decreeing  that  the  said  complainant  recover  of  the 
said  respondents  the  sum  of  money  due  upon  the  said  mort- 
gage. 

4.  In  not  decreeing  that  the  said  Craig  &  Warner  be  first 
paid  out  of  the  proceeds  of  said  mortgaged  property  ;  or 

5.  That  the  said  Helm  should  first  redeem  the  said  in- 
cumbrance of  the  said  Craig  &  Warner;  or 

6.  In  not  permitting  the  said  Craig  &  Warner  to  come  in 
pro  rata  for  the  benefit  of  the  said  mortgage. 

7.  In  not  decreeing  that  the  said  mortgaged  property  be 
appraised  and  sold,  pursuant  to  the  laws  of  Illinsis ;  and 
because, 

8.  The  decree  rendered  in  the  said  case  was  against  law 
and  equity. 

The  foregoing  original  case  was  head  at  the  December 
term  of  this  Court,  A.  D.  1842.  Edwards  v.  Helm,  4  Scam. 
142.  The  decision  of  the  Court  below  was  overruled,  and 
the  cause  remanded,  with  directions  to  the  Court  below  to 
permit  the  said  Craig  &  Warner  to  file  their  cross  bill.  The 
said  Craig  &  Warner  filed  their  cross  bill  at  the  May  term 
of  the  said  Madison  county  Circuit  Court,  against  all  the 
parties  in  interest,  including  the  said  Gray,  and  setting  up 
substantially  the  same  facts  as  appeared  upon  bill  and  answer 
in  the  original  proceedings  herein. 

The  said  cross  bill  is  taken  pro  confesso  against  the  said 
Gray. 

The  said  Helm,  Edwards,  Bailey,  and  Marsh,  appear  and 
answer,  admitting  generally,  or  not  denying  the  facts  as 
above  stated. 

The  said  answers,  however,  allege  further,  that  the  said 
property  embraced  in  the  said  mortgage,  was  worth  a  sum 
much  greater  than  the  amount  of  the  judgment  in  favor  of 
the  said  Craig  &  Warner ;  and  that  the  said  Edwards  had 
other  property  of  an  amount  to  satisfy  the  said  judgment  in 
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favor  of  the  said  Craig  &  "Warner,  without  a  resort  to  the 
said  mortgaged  property. 

Depositions  were  taken  to  show  the  value  of  the  said  mort- 
gaged property  at  the  time  of  said  sale  to  the  said  Craig  & 
Warner,  and  also  to  show  that  the  said  Edwards  had  other 
property  upon  which  a  levy  might  have  been  made. 

The  amount  of  the  judgment  in  favor  of  Craig  &  "Warner 
upon  their  said  note  was  $7,613  27  and  costs. 

The  amount  bid,  in  satisfaction  of  said  judgment,  interest 
and  costs,  vras  $8,125.52. 

The  mortgage  embraces  a  farm  in  the  county  of  Madison, 
containing  760  acres. 

Five  witnesses  were  called  by  Helm  to  fix  the  value  of 
this  farm  at  the  time  of  sale  to  Craig  &  Warner. 

The  average  result  of  their  valuation  is,  that  a  fair  price  for 
the  said  farm  at  that  time  would  have  been  $4856 ;  but  that,  at 
a  public  sale  for  cash,  it  would  not  have  brought  more  than 
$2920. 

In  the  levy  and  sale  of  said  farm  to  the  said  Craig  &  War- 
ner, is  embraced  forty  acres  of  land,  not  embraced  in  the 
said  mortgage,  proved  by  the  witnesses  to  have  been  worth 
about  fifty  dollars. 

The  remainder  of  the  lands  embraced  in  the  said  mortgage, 
and  described  in  said  mortgage,  as  follows  : — "Forty  five  feet 
front  on  Second  street,  and  one  hundred  feet  front  on  Market 
street,  the  corner  of  block  49,  in  the  city  of  Alton.  Also 
"  an  undivided  half  of  the  remaining  part  of  said  block  49," 
"  excepting  and  reserving  an  undivided  half  of  21  feet  on 
Second  street,  and  70  feet  deep ;"  also  excepting  "  an  undi- 
vided half  of  26  feet  on  Piasa  street,  by  70  feet  deep  ;"  which 
said  excepted  points  are  said  to  have  been  donated  to  certain 
purposes. 

The  levy  upon  said  block  49,  in  favor  of  said  Craig  &  War- 
ner, does  not  except  the  said  21  feet  on  Second  street,  but 
does  except  thirty  eight  feet  on  Piasa  street,  running  back 
to  the  centre  of  the  said  block. 

Said  levy  also  differs  from  the  mortgage  in  making  said  lot  at 
the  corner  of  Second  and  Market  streets  to  extend  113  feet  on 
said  Market  street,  which  was  the  true  dimension  of  said  lot. 
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The  depositions  try  the  value  of  the  said  several  parcels  of 
said  block  49. 

The  land  sold  to  Craig  &  "Warner  exceeds  that  mortgaged 
to  Helm  by  the  said  40  acres  above  mentioned,  valued  at 
fifty  dollars,  and  the  said  excess  of  13  feet,  an  undivided  half 
of  which  is  not  embraced  in  said  mortgage ;  also,  by  an 
undivided  half  of  said  21  feet  on  Second  street. 

The  sale  excepts  38  feet  on  Piasa  street,  by  half  the  depth 
of  the  block,  (109£  feet).  The  mortgage  excepts  only  28 
feet  by  70  feet. 

The  average  value  set  by  the  witnesses,  upon  the  undi- 
vided half  of  said  block  49,  excepting  the  said  45  feet  lot, 
the  said  21  feet,  and  the  said  28  feet,  estimating  "  at  a  fair 

price,  at  the  time  of  sale,  is $7405 

For  said  21  feet  on  Second  street,       ...        -     839 
For  said  28  feet  on  Piasa  street,     -        -        -  784 

For  said  13  feet  on  Market  street,      ...        -     255 
For  said  45  feet  on  Second  and  Market,         -        -      3031 
The   cash  valuation  by   same  witnesses,  as  averaged,  for 
said  undivided  half  of  block  49,  is  $5421 

For  said  28  feet  on  Piasa  street,      -  647 

For  said  21  feet  on  Second  street,       -  658 

For  said  13  feet  on  Market  street,  ...        155 

For  said  45  feet  on  Second  and  Market,     -        -  2283 

For  a  better  understanding  of  these  divisions  of  block  49, 
the  Court  was  referred  to  the  following  diagram  : 
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The  size  of  said  block  is  226  feet  on  Market  street,  by  219 
feet  on  Second  street. 

The  following  is  a  copy  of  the  two  levies,  under  which  the 
property  in  question  was  taken  and  sold. 

"Dec.  14,  1838.  By  virtue  of  this  execution,  and  hy  direc- 
tion of  B.  F.  Edwards,  one  of  the  defendants  in  this  execu- 
tion, I,  have  levied  upon  the  following  real  estate,  viz  : — The 
undivided  half  of  block  49,  in  the  town  (now  City)  of  Alton, 
except  45  feet  on  Second  street,  running  back  113  feet  on 
Market  street,  and  28  feet  on  Piasa  street,  running  back  to 
the  centre  of  the  block."  March  21,  1839,  the  sheriff  re- 
turned that  he  had  made  nineteen  hundred  and  four  dollars  by 
the  sale  of  the  property  above  levied  upon,  to  the  plaintiffs. 

Upon  a  second  execution,  the  sheriff  returned  a  levy  as 
follows: — 

"June  12,  1839. — By  virtue  of  this  execution,  I  have  this 
day  levied  upon  the  following  real  estate,  to  wit :" — (descri- 
bing the  remainder  of  the  lands  in  controversy,)  and  on  the 
10th  day  of  July,  1839,  returned  his  said  execution  as  follows: 
"  July  6,  1839,  made  the  balance  of  this  execution,  damages, 
interest  and  costs  by  selling  the  above  described  real  estate  to 
the  within  named  plaintiffs,  by  their  attorneys,  Messrs.  Cowles 
&  Krum;  the  lot  at  the  corner  of  Second  and  Market  streets, 
in  the  City  of  Alton,  for  two  thousand  dollars,  and  the  above 
tracts  of  land  for  the  further  sum  of  forty  two  hundred  and 
twenty  four  I5020  dollars." 

It  was  proved  that  Edwards  had  other  lands  of  considerable 
value,  which  might  have  been  levied  on ;  but  it  was  also 
proved  that  the  lands  in  question,  were  expressly  turned  out 
by  the  said  Edwards  to  satisfy  the  judgment  of  the  said  Craig 
&  Warner;  that  he  represented  the  same  to  be  unincumbered. 

The  Court  below,  by  agreement,  made  a  decree  pro  forma 
denying  the  relief  prayed  for  in  said  cross  bill  and  dismissing 
the  same,  and  granting  the  said  strict  foreclosure  prayed  for 
by  the  said  Helm  in  his  said  original  bill  of  complaint.  It  was 
further  agreed,  that  the  case  should  come  by  appeal  without 
the  usual  formality  into  this  Court,  and  that,  if,  upon  a  hear- 
ing of  the  whole  case,  this  Court  should  be  equally  divided 

vol.  vi.  26 
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in  opinion,  the  case  should  be  remanded  without  prejudice 
from  the  s&id  pro  for?na  decree  in  the  Court  below. 

The  errors  assigned  were  substantially  the  same  as  upon 
the  former  hearing,  and  appear  in  the  Opinion  of  the  Court. 

A.  Lincoln  and  N.  D.  Strong,  for  the  appellants. 

W.  Martin,  for  Helm ;  J.  T.  Stuart,  for  Gray ;  and  B.  S. 
Edwards,  for  assignees  of  Edwards,  appellees. 

The  Opinion  of  the  Court  was  delivered  by 
Scates,  J.*  Helm  filed  an  original  bill  to  foreclose  a  mort- 
gage against  B.  F.  Edwards  as  mortgagee,  Bailey  and  Marsh, 
as  assignees  of  Edwards,  and  Craig  &  Warner,  as  purchasers 
of  the  mortgaged  premises  under  executions  against  Edwards. 
A  decree  of  strict  foreclosure  was  rendered,  which,  upon  ap- 
peal to  this  Court,  was  reserved  with  leave  to  Craig  &  "War- 
ner to  file  a  cross  bill.  This  case  now  comes  up,  upon  their 
cross  bill,  which  was  dismissed  by  the  Court  below,  and  a 
foreclosure  decreed  on  the  original  bill  of  Helm. 

The  case  is,  in  substance,  this.  In  1836,  Edwards  bought 
of  N.  A.  Ware,  an  undivided  half  of  block  forty  nine  in 
Lower  Alton,  excepting  forty  five  feet  fronting  on  Second 
street  by  one  hundred  feet  fronting  on  Market  street,  which 
Edwards  bought  of  William  Miller,  being  the  corner  of 
block  forty  nine,  and  for  which  he  gave  Ware  a  note  for 
$6000,  due  in  two  years,  bearing  twelve  per  cent,  interest, 
with  Helm  and  Gray  as  his  securities.  This  note  was  duly 
assigned  to  plaintiff's  for  value  paid.  In  1836,  but  after  giv- 
ing the  note  to  Ware,  Edwards  gave  a  note  to  Helm  for 
$7000,  due  in  January  1837,  and  bearing  twelve  per  cent. 
interest,  and  in  May  1837,  gave  a  mortgage  to  Helm  on  the 
undivided  interest  in  block  forty  nine  aforesaid,  except  twen- 
ty one  feet  front  on  Second  street,  and  seventy  feet  deep, 
and  twenty  six  feet  front  on  Piasa  street  seventy  feet  deep, 


*  Wilson,  C.  J.  and  Caton,  J.  did  not  hear  the  argument  in  this  cause,  and  gaye  no 
opinion. 
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together  with  several  tracts  of  land,  which  mortgage  was  duly- 
acknowledged  and  recorded,  30th  May,  1837.  The  plaintiffs 
sued  Edwards,  Helm  and  Gray,  and  in  October  1838,  ob- 
tained judgment  against  Edwards  for  $7613.27,  Helm  and 
Gray  not  being  served.  The  plaintiffs  sued  out  executions 
on  this  judgment,  which  were  levied  on  all  the  mortgaged 
premises,  and  on  the  South  East  quarter  of  the  North  East 
quarter  of  section  seven  (7)  in  township  four  (4)  north,  and 
range  seven  (7)  west,  and  on  twenty  one  feet,  fronting  on 
Second  street,  running  back  seventy  feet,  and  which  was  bid 
in  by  plaintiffs'  attorneys,  without  their  knowledge,  at  the 
amount  of  the  judgment,  for  which  the  sheriff  made  them 
deeds,  which  were  recorded. 

The  plaintiffs  aver  that  they,  and  their  attorneys,  were 
ignorant,  in  fact,  of  the  existence  of  the  mortgage.  They  pray 
that  Helm  be  barred  from  foreclosing  on  these  premises,  or 
that  he  first  pay  the  plaintiffs'  debt,  &c,  or  that  the  sale,  on 
the  executions  to  plaintiffs  be  set  aside,  and  the  judgment  re- 
vived against  Edwards,  &c,  and  the  liability  of  Helm  and 
Gray  be  restored.  They  charge  that  they  purchased  the  fee 
simple,  for  which  the  debt  was  a  fair  price. 

Helm's  defence  relies  upon  his  prior  equity  as  mortgagee, 
under  the  mortgage  taken  to  secure  his  own  debt,  and  indem- 
nify him  in  his  liability  as  surety  for  Edwards;  and  that  Ed- 
wards owned  only  an  equity  of  redemption  under  the  mortgage, 
which,  only,  was  sold  to  the  plaintiffs  under  the  executions. 
And  further,  that  during  the  years  1838  and  1839,  Edwards 
owned  unincumbered  real  estate  in  Madison  and  Macoupin 
counties,  subject  to  execution  on  said  judgment,  more  than 
sufficient  to  pay  the  same,  that  is  to  say,  SISS^  acres  in  Ma- 
dison county,  and  nine  lots  in  Edwardsville,  and  thirty  three 
lots  in  Alton,  and  2031/00  acres  in  Macoupin  county,  and  insists 
that  plaintiffs  purchased  only  the  equity  of  redemption  ;  or  if 
not,  that  it  was  the  fault,  or  carelessness  of  plaintiffs  that  they 
levied  upon  the  mortgaged  premises,  instead  of  these  other 
lands.  He  prays  a  dismissal  of  plaintiffs'  cross  bill,  and  a 
foreclosure  of  his  mortgage,  charging  a  great  depreciation  of 
the  premises  by  the  delays  interposed  by  the  plaintiffs,  and 
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that  the  mortgaged  premises  are  not  now  more  than  sufficient 
to  pay  his  debt. 

Edwards  states  in  his  answer  that  he  offered  plaintiffs  in 
payment  unincumbered,  productive  real  estate,  which  they 
refused,  and  that  during  the  years  1838,  and  1839,  he  had 
more  than  sufficient  of  personal  and  real  estate  to  pay  said 
debts ;  and  that  by  the  plaintiffs'  proceeding  in  levying  said 
execution  upon  the  mortgaged  premises,  he  was  prevented 
from  selling  his  equity  of  redemption  therein,  which  he  could 
otherwise  have  done  for  a  sum  sufficient  to  pay  the  plaintiff's 
debt,  and  that  his  equity  of  redemption  alone  was  levied  upon, 
and  sold  under  said  executions.  He  prays  a  dismissal  of  the 
cross  bill  of  the  plaintiffs. 

Bailey  and  Marsh  answer,  that  on  the  20th  of  March,  1840, 
13.  F.  Edwards  executed  to  these  defendants  a  deed  of  assign- 
ment of  all  his  property,  real,  personal  and  mixed,  except  a 
small  reservation,  in  trust  for  his  creditors,  which  they  ac- 
cejited,  and  proceeded  to  execute  for  the  benefit  of  all  con- 
cerned. Being  informed,  and  believing  that  said  judgment 
of  plaintiffs  was  fully  satisfied,  they  have  sold  a  part  of  the 
property  so  assigned  to  them.  They  insist  that  they  hold  the 
same,  free  of  any  lien  of  said  judgment. 

There  were  general  replications  to  all  of  these  answers. 
The  exhibits  and  depositions  are  voluminous,  and,  therefore, 
I  shall  not  set  forth  the  evidence  in  detail,  but  the  substance 
of  the  proof  only.  By  an  agreement,  all  the  titles  are  admit- 
ted as  set  forth  in  the  cross  bill  and  answers. 

J.  M.  Krum  &  A.  Cowles  were  partners  in  the  practice  of 
law  in  1838  and  1839,  and  attorneys  for  plaintiffs  in  the  suit 
against  Edwards.  They  state  that  they  had  no  knowledge  of 
any  incumbrance  on  the  lots  and  land  levied  on;  that  plaintiffs 
were  non-residents,  and  had  no  knowledge  of  it ;  that  Ed- 
wards desired  Krum  to  have  said  interest  in  block  forty  nine 
levied  upon,  and  a  farm  in  the  south  east  part  of  the  county; 
and  assured  him,  that  it  was  unincumbered;  and  that  Edwards 
wrote,  or  marked  out  the  description  of  it ;  that  they  pur- 
chased in  the  property,  under  the  directions  of  Mr.  Mullan- 
ph}7",  of  St.  Louis,  who  put  the  claim  into  their  hands  for  col- 
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lection ;  and  that  they  would  not  have  purchased,  had  they 
known  it  was  incumbered,  having  no  intention  to  buy  mort- 
gaged premises,  nor  had  the  plaintiffs.  They  believe  they 
bid  the  value  of  the  property,  unincumbered. 

The  estimates  set  upon  this  property  by  many  witnesses  are 
higher  than  the  bid,  but  differing  much,  one  from  another.  It 
is  also  shown,  that  Edwards  had  other  valuable  real  estate 
unincumbered,  subject  to  execution,  and  amply  sufficient  to 
pay  this  debt. 

By  the  testimony,  the  separate  value  of  the  South  East 
quarter  of  the  North  East  quarter  of  section  seven  (7),  town- 
ship four  (4)  north,  and  range  seven  (7)  west,  levied  on  and 
sold  under  the  execution,  and  not  embraced  in  the  mortgage 
was  $50.  It  further  appears,  that  the  separate  value  of  the 
twenty  one  feet  front  on  Second  street,  and  running  back 
seventy  feet,  being  part  of  block  forty  nine,  in  like  manner 
levied  upon  and  sold,  and  not  embraced  in  the  mortgage, 
was  $333. 

The  plaintiffs  assign  eleven  errors  : 

1st.     In  decreeing  a  foreclosure  against  plaintiffs; 

2d.     In  decreeing  a  strict  foreclosure  ; 

3d.  In  rendering  a  decree  against  the  plaintiffs  for  the  debt 
of  Helm ; 

4th.  In  not  giving  plaintiffs  the  prior  equity  to  the  pro- 
ceeds of  the  mortgage ; 

5th.  In  not  compelling  Helm  first  to  redeem  from  plain- 
tiffs' judgment ; 

6th.  In  not  permitting  plaintiffs  to  share  rateably  with 
Helm ; 

7th.  In  not  making  a  decree  according  to  the  laws  of  Illi- 
nois, for  a  sale  of  the  property  ; 

8th.  In  not  reviving  the  judgment  of  plaintiffs,  as  a  lien  on 
Edwards'  property,  as  before  the  sale ; 

9th.     In  decreeing  cost  against  the  plaintiffs ; 

10th.     In  denying  the  relief  sought  in  the  cross  bill ;  and 

11th.  A  general  assignment,  that  the  decree  is  against 
law  and  equity. 
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I  shall  first  consider  the  subjects  embraced  in  the  first, 
fourth,  fifth,  sixth  and  ninth  assignments  of  error,  and  all 
together. 

The  decree  on  the  original  bill  was  reversed,  for  the  appa- 
rent equity  disclosed  in  plaintiffs'  answer  to  it ;  and  leave 
given  to  file  their  cross  bill,  that  the  Court  could  give  affirm- 
ative relief  to  the  plaintiffs,  against  this  mortgage,  unless 
it  should  be  modified  by  the  answer  of  Helm,  which  the  cross 
bill  afforded  him  an  opportunity  to  put  in  ;  and,  in  that  event, 
that  other  relief  against  Edwards  and  the  other  defendants 
might  be  given,  unless  shown  by  them  to  be  inequitable. 

As  between  the  plaintiffs  and  the  defendants,  Helm  and 
Gray,  Edwards'  sureties  to  plaintiffs,  I  would  lay  down  these 
principles  of  equity  as  applicable.  He  who  asks,  must  do 
equity.  1  Story's  Eq.  Jur.  77,  §  59  a.  As  where  a  debtor 
seeks  to  be  relieved  in  equity  against  an  usurious  contract, 
he  must  pay  the  principal  and  lawful  interest,  lb.  If  the 
creditor  do  any  act  which  injures  the  surety,  the  surety 
will  be  discharged.  1  Story's  Eq.  Jur.  321,  322,  §§  324,  325, 
326.  Any  agreement,  or  act,  which  delays,  or  suspends  the 
right  to  coerce  payment,  to  the  prejudice  of  the  surety,  would 
discharge  his  liability.  lb.  But  if  the  right  of  coercing  pay- 
ment is  not  delayed,  or  suspended  by  the  creditor's  act,  the 
surety's  liability  is  not  affected.  Stringfellow  v.  Williams, 
6  Dana,  236  ;  2  Barb.  &  Har.  Dig.  396,  §  29 ;  as  the  sureties 
are  all  principals  in  the  debt,  and  ought  to  see  it  paid.  Berg 
v.  Radcliff,  6  Johns.  Ch.  R.  302.  So,  in  like  manner,  if  the 
creditor  do  any  act  which  may  put  the  surety  in  a  worse  con- 
dition, or  increase  his  risk,  and  without  his  consent,  he  is  dis- 
charged. Law  v.  The  East  India  Company,  4  Yesey,  829 ; 
See,  also,  Ludlow  v.  Simond,  2  Caines'  Cases,  1 ;  Rathhone 
v.  Warren,  10  Johns.  590  ;  Rees  v.  Berrington,  2  Yesey, 
540 ;  1  Story's  Eq.  Jur.  321,  §  325  ;  Sneed's  Ex\  v.  White, 
3  J.  J.  Marsh.  526.  Therefore  equity  will  not  relieve  from 
accident,  if  it  were  the  result  of  the  creditor's  negligence, 
1  Story's  Eq.  Jur.  117,  §  105  ;  for  he  must  use  reasonable 
diligence  to   obtain  a  knowledge   of  the    facts,  which  may 


DECEMBER  TERM  1844.  231 

Warner  et  al.  ■».  Helm  et  al. 

enable  him  to  prevent  it.  1  Story's  Eq.  Jur.  159,  §  146; 
Penny  v.  Martin,  4  Johns.  Ch.  R.  568 ;  Marine  Ins.  Co.  of 
Alexandria  v.   Hodgson,  2  Peters'  Cond.  R.  518. 

In  the  first  place  I  would  remark,  that  this  mortgage,  beino- 
entered  into  before  the  rendition  of  this  judgment,  and  oona 
fide,  for  a  valuable  consideration,  is  a  prior  incumbrance  to 
the  judgment  lien;  and  the  recording  of  it  is  deemed  notice  in 
law,  to  all  subsequent  incumbrancers  by  judgment,  &c.  R. 
L.  135  ;  Gale's  Stat.  157,  §  1 ;  lb.  664,  §  5  ;  Lush  v.  Carlin, 
4  Scam.  397. 

It  is  contended  that  the  creditor  is  entitled,  in  equity,  to 
the  benefit  of  any  collateral  security  taken  by  the  surety,  such 
as  a  pledge,  mortgage,  &c. ;  and,  in  like  manner,  the  surety 
is  entitled  to  the  benefit  of  like  security  taken  by  the  creditor. 
This  doctrine,  with  some  little  modification,  according  to  the 
particular  circumstances  of  the  rights  of  collateral  securities, 
inter  sese,  is  too  well  settled  to  be  shaken.  Hopkins  Ch.  R. 
516  ;  1  Story's  Eq.  Jur.  477,  592,  593  ;  Wright  v.  Morley,  11 
Yesey,  22  ;  Hughes  v.  Edwards,  5  Peters'  Cond.  R.  657 ; 
Moses  Murgatroyd,  1  Johns.  Ch.  R.  119,  129  ;  Phillips  v. 
Thompson,  2  do.  422  ;  Hayes  v.  Ward,  4  do.  129  ;  Evertson 
v.  Booth,  19  Johns.  486;  8  Conn.  392;  11  do.  112;  Paine, 
533.  And  when  the  debt  is  assigned,  this  collateral  security 
goes  with  it.  Jackson  v.  Blodgett,  5  Cowen,  202. ;  Pattison 
v.Hull,  9  do.  747;  Johnson  v.  Hart,  3  Johns.  Cases,  322; 
Greene  v.  Hart,  1  Johns.  E,.  580. 

But  the  principle  has  not  a  literal  application  to  this  case, 
because  the  collateral  security  taken,  was  first  to  secure  the 
debt  of  Helm  for  $7000  ;  and  also  to  secure  him  against  his 
suretyship,  I  should  not  hesitate  to  allow  plaintiffs  to  redeem 
his  mortgage,  and  then  avail  themselves  of  any  further  ad- 
vantage, if  any  there  be,  from  it.  But  it  appears  from  the 
proofs,  that  the  premises  are  not  worth  more  than  Helm's  own 
debt,  and  the  plaintiffs  do  not  desire  it  on  that  condition. 

At  the  time  of  the  rendition  of  plaintiffs'  judgment  against 
Edwards,  he  possessed  other  unincumbered  real  and  personal 
property  liable  to  execution,  amply  sufficient  to  satisfy  their 
debt,  and  which  in  equity  and  justice  to  Helm,  they  should 
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have  taken  without  exhausting  his  special  fund.  It  was  their 
negligence,  that  they  did  not  search  the  records,  become  ac- 
quainted with  the  existence  of  the  mortgage,  and  so  levy 
upon  property,  by  the  sale  of  which,  they  could  have  recover- 
ed a  real  instead  of  an  imaginary  satisfaction.  The  assurances 
of  Edwards  that  it  was  unincumbered,  will  not  excuse  them 
to  the  prejudice  of  Helm,  who  had  his  mortgage  duly  notified 
to  them  in  law  by  recording  it. 

This  sale  and  entry  of  satisfaction  upon  the  judgment,  at 
a  time  when  Edwards  possessed  so  much  property,  and  was 
reputed  very  wealthy,  as  is  stated  by  the  witnesses,  must  have 
lulled  the  vigilance  of  Gray,  and  put  it  out  of  his  power,  by 
stepping  forward  and  paying  the  debt,  to  coerce  Edwards, 
while  solvent,  to  re-imburse  him.  The  plaintiffs  cannot  now 
revive  this  cause  of  action  against  Helm  and  Gray,  and  do 
equity  to  them,  by  putting  it  in  their  power  to  secure  them- 
selves out  of  Edward's  estate,  for  it  appears  by  his  answer, 
and  that  of  Bailey  and  Marsh,  as  well  as  the  exhibits  and  proofs, 
that  he  has  made  an  assignment  to  them  for  the  benefit  of 
his  creditors  ;  that  he  has  also  made  a  mortgage  to  Cyrus 
Edwards,  and  a  deed  of  trust  to  E.  Marsh,  J.  H.  Lea,  and 
C.  Edwards,  by  which  he  has  disposed  of  all  his  property, 
but  a  small  reservation  ;  and  there  are  strong  grounds  to  be- 
lieve that  the  property  will  not  fully  pay  his  debts.  We  are, 
therefore,  of  opinion,  that  Helm  should  have  had  a  decree  of 
foreclosure  ;  that  his  is  a  prior  and  better  equity  than  j>lain- 
tiffs ;  that  Helm  should  not  be  compelled  to  redeem  the  judg- 
ment ;  that  plaintiffs  should  not  share  rateably  with  him;  that 
Helm  and  Gray  be  forever  discharged  from  all  liability  to  Craig 
&  Warner  on  said  note ;  but,  as  between  the  plaintiff  and 
Helm  and  Gray,  all  creditors  seeking  their  rights,  there  ought 
to  be  no  award  of  costs. 

The  second,  seventh  and  eleventh  errors  assigned,  ques- 
tion the  strict  foreclosure,  &c.  As  there  are  other  creditors 
entitled  to  any  surplus,  we  are  of  opinion  that  a  strict  fore- 
closure ought  not  to  have  been  entered,  and  that  these  errors 
are  well  assigned. 

The  third   error   assigned,  questions    the    decree  against 
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plaintiffs  for  Helm's  debt.  The  form  of  the  decree,  as  en- 
tered, we  think  erroneous,  as  it  leaves  the  question  at  least 
doubtful  whether  an  execution  could  not  issue  upon  it  against 
the  plaintiffs,  who  could  not  possibly  be  liable  under  these 
circumstances  to  such  process. 

The  eighth  and  tenth  errors  assigned,  question  the  denial 
of  the  relief  sought  against  Edwards,  Bailey  and  Marsh. 
There  is  nothing  appearing  in  the  case,  showing  that  any  de- 
cree, which  might  be  rendered  against  Edwards,  inequitable 
as  against  Bailey  and  Marsh,  his  assignees. 

It  is  contended  on  behalf  of  Edwards,  that  he  had  sufficient 
other  real  and  personal  estate,  unincumbered,  to  pay  this 
debt;  that  he  had  only  an  equity  of  redemption  in  these  mort- 
gaged premises,  and  which  was  taken  on  these  executions, 
and  which  was  of  value  equal  to  plaintiffs'  debt ;  and  that, 
by  taking  it,  he  was  prevented  from  selling  it,  until  it  has 
become  valueless  by  depreciation  of  the  property.  There 
would  be  much  force  in  this  position,  if  it  were  sustained  by 
the  proofs.  But  it  appears  in  evidence  that  Edwards  desired 
the  levy  to  be  made  upon  these  premises,  exhibited  his  title 
papers,  described  his  interest  in  them,  and  gave  assurances 
that  they  were  unincumbered;  of  which  latter  fact,  the  plain- 
tiffs and  their  attorneys  were  ignorant  in  fact  at  the  time  of 
sale,  and  which,  had  they  known  it,  would  have  prevented 
the  levy  and  sale,  as  they  had  no  intention  of  buying  incum- 
bered property.  The  witnesses  differ  in  their  estimates;  they 
set  a  value,  and  a  cash  value  upon  their  property,  varying 
from  $15,000  to  $9000.  They  state  that  property  had  been 
very  much  inflated  in  price,  and  was,  in  1838-9,  still  infla- 
ted; and  that  they  knew  of  no  real  cash  sales  about  that  time. 
I  think  the  actual  sale,  made  by  the  sheriff  under  this  execu- 
tion, after  giving  due  public  notice,  a  fairer  test  of  the  cash 
value  at  that  time,  than  the  opinion  of  men,  without  the  aid 
of  one  real  cash  transaction  as  a  standard  to  guide  their 
judgment.  When  property  begins  to  fall,  after  a  great  infla- 
tion, and  large  credit  speculations  in  it,  it  is  difficult  for  any 
man  to  fix  upon  it  its  current  cash  value,  without  some  real 
cash  transaction  to  compare  it  with.     The  cash  value  of  the 
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property,  for  the  purposes  of  this  inquiry,  is,  what  it  would 
bring.  If  the  plaintiffs'  bid  was  so  greatly  under  its  real 
value  at  that  time,  it  is  rather  surprising  that  no  one  embra- 
ced the  opportunity  of  such  a  bargain.  We  are  of  opinion 
that  the  plaintiffs  made  their  bid  for,  and  intended  to  buy,  the 
fee  in  the  premises,  which  is  lost  to  them  by  the  mortgage 
incumbrance  to  Helm;  except  the  South  East  fourth  of  the 
North  East  fourth  of  section  seven,  (7,)  in  township  four 
(4)  north,  and  range  seven  (7)  west,  valued  by  the  witnesses 
at  $50 ;  and  except,  also,  the  twenty  one  feet  front  on 
Second  street,  seventy  feet  deep,  valued  by  the  witnesses 
at  $333. 

Where  the  title  of  property  purchased  by  the  plaintiff  un- 
der execution  fails,  and  the  property  is  recovered  back  from 
the  creditor,  he  is  entitled  to  a  decree  in  equity  to  recover 
his  debt  from  the  judgment  debtor.  Price  v.  Boyd,  1  Dana, 
436.  So,  where  land  is  sold  on  execution,  to  which  the  de- 
fendant in  execution  has  no  title,  and  by  reason  of  such  sale, 
the  execution  is  returned  satisfied,  the  purchaser  is  entitled 
to  have  a  decree  in  equity  against  the  judgment  debtor  for 
the  purchase  money.  Jones  v.  Henry,  3  Littell,  427 ;  Muir 
v.  Craig,  3  Blackf.  293.  The  plaintiff  may  on  motion,  in 
some  cases,  have  the  levy  and  sale  set  aside,  and  so,  be  per- 
mitted to  proceed  upon  his  judgment  at  law.  Adams  v.  Smith, 
5  Cowen,  280;  Ontario  Bank  v.  Lansing,  2  Wend.  260.  But 
in  one  case  it  was  denied.  Lansing  v.  Quackenhush,  5 
Cowen,  38.  (a) 

The  decree  of  the  Court  below  will,  therefore,  be  reversed, 
and  a  decree  entered  in  this  Court,  foreclosing  the  mortgage, 
and  ordering  the  sale  of  the  premises;  the  proceeds  to  be  ap- 
plied to  pay  Helm  his  debt,  interest  and  cost,  and  the  surplus, 
if  any,  to  the  plaintiffs.  The  levy  and  sale  by,  and  return  of 
the  officer  upon  the  executions,  will  be  set  aside,  except  as  to 
the  forty  acre  tract  and  the  twenty  one  feet,  and  the  indorse- 
ment of  the  payment  of  cost  by  the  plaintiffs  to  the  officer, 
and  except,  also,  for  the  aggregate  sum  of  $383,  which  shall 
be  entered  as  the  only  satisfaction  by  those  sales,  upon  that 
judgment.  The  sheriff's  deeds  made  for  the  same,  will  also 
be  set  aside  and  vacated,  except  for  those  two  parcels  of  land. 

(a)  United  States  v.  Duncan,  1  Gil.  R.  531.    Aortson  v.  Ridgway,  18  111.  R.  23.    Watson 
v.  Reissig  24  111.  R.  284.    McCormick  v.  Wheeler,  36  111.  R.  124. 
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The  Court  will  order  the  cause  to  be  remanded,  with  direc- 
tions to  take  an  account  between  plaintiffs  and  Edwards, 
Bailey  and  Marsh,  of  the  rents  and  profits  of  the  mortgaged 
property,  received  by  plaintiffs  while  in  their  possession,  to 
be  applied  in  discharge  of  the  yearly  accruing  interest  of 
their  debt,  and  of  the  principal :  and  also,  an  account  with 
Bailey  and  Marsh,  as  such  assignees  of  the  lands,  goods  and 
chattels  of  Edwards  in  their  hands,  in  Madison  county,  and 
the  proceeds  of  such  in  said  county  as  may  have  been  sold, 
and  still  in  their  hands  at  the  service  of  process  ;  and  with  a 
further  direction,  that  the  Circuit  Court  enter  a  decree  in  fa- 
vor of  plaintiffs,  that  they  have  satisfaction  of  their  debt  out 
of  the  same. 

The  Court  will  further  order,  that  Bailey  and  Marsh,  on 
making  sale  of  any  of  said  lands,  mentioned  in  the  deed  of 
assignment  for  this  purpose,  shall  make  a  quit  claim  deed  to 
the  purchasers  of  Edwards'  interest ;  that  the  cross  bill,  as 
to  Helm  and  Gray,  be  dismissed,  and  the  prayer  to  revive  the 
liability  of  Helm  and  Gray  be  refused,  and  they  discharged 
from  all  liability  on  said  note :  and  plaintiffs  recover  their  cost 
of  the  other  defendants,  out  of  the  same  estate  of  Edwards. 

Decree  reversed. 
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The  Illinois  Mutual  Fire  Insurance  Company,  plaintiffs  in 
error,  v.  The  Marseilles  Manufacturing  Company, 
defendants  in  error. 

Error  to  Madison. 

If  a  substantial  amendment  of  a  declaration  is  made,  the  defendant  is  enti- 
tled to  a  continuance,  without  being  required  to  show  that  the  party  is 
surprised  by  the  amendment. 

In  an  action  by  a  manufacturing  Company  against  an  Insurance  Company 
upon  policies  of  insurance,  the  defendants  filed  their  plea  of  non  assump- 
sit, with  notice  of  special  matter  to  be  given  in  evidence  under  the  plea, 
to  wit :  that  the  plaintiffs  had  no  title  in  fee  simple,  or  otherwise,  to  three 
eighths  of  the  premises  upon  which  the  insured  buildings  were  erected  ; 
that  the  fact  that  they  had  a  less  estate  than  the  whole  in  the  premises 
was  fraudulently  concealed  from  the  defendants,  in  making  their  appli- 
cation for  insurance ;  that  at  the  time  the  policies  were  issued,  and  of  the 
making  of  the  premium  notes,  the  premises  were  incumbered  by  mort- 
gage and  judgments,  &c.  upon  said  three  eighths  ;  that  certain  mechan- 
ics' liens  for  the  erection  of  said  buildings,  amounting  to  eighteen  or 
twenty  thousand  dollars,  also  existed ;  that  said  facts  were  not  set  forth 
and  disclosed  in  either  of  the  applications  for  insurance,  and  that  the  de- 
fendants had  no  knowledge  of  such  incumbrances  at  the  time  of  issuing 
the  policies  which  concealment  avoided  the  policies  under  the  13th  sec- 
tion of  the  Act  entitled  "An  Act  to  incorporate  the  Illinois  Mutual  Fire  In- 
surance Company;"  that  subsequent  to  the  issuing  of  said  policies,  the 
plaintiffs  erected  and  added  to  one  of  the  saw  mills  insured,  a  furnace, 
with  open  boiler,  for  boiling  or  preparing  shingle  blocks  for  the  machine, 
thereby  increasing  the  risk  or  hazard  of  the  insurers,  without  any  addi- 
tional premium  therefor ;  that  said  applications  were  false  and  untrue 
in  regard  to  the  value  and  extent  of  the  flouring  mill  insured,  the 
number  of  stones  ready  for  the  manufacturing  of  flour,  &c. ;  and  that 
the  insured  buildings  were  intentionally  destroyed  by  fire  by  a  per- 
son at  that  time  a  member  of  the  plaintiff's  Company:  Held,  that 
under  this  plea  and  notice,  the  defendants  had  a  right  to  avail  themselves 
of  any  matter  of  defence  arising  either  from  the  illegality  of  the  insurance ; 
from  a  non-compliance  with  some  express  or  implied  warranty  or  condi- 
tion; from  the  want  of  a  proper  interest ;  from  misrepresentation  or 
concealment ;  or  from  a  performance  on  their  own  part  of  the  terms  of 
the  policies. 

It  is  a  question  for  the  consideration  of  the  jury,  whether  the  addition  to 
one  of  several  insured  buildings  of  a  steam  furnace,  after  the  insurance  is 
effected,  increases  the  risk  of  the  insurers. 

A  stockholder  in  a  Bank,  or  Insurance  Company,  may  sell  out  his  stock 
after  the  commencement  of  the  suit,  and  thereby  become  a  competent 
witness. 

A  remote  contingency,  or*  the  mere  expectation  of  a  benefit  or  payment, 
will  not  disqualify  a  witness.  To  render  him  incompetent,  he  must  in 
the  general  have  a  legal  interest  in  the  event  of  the  suit ;  and  such  inter- 
est should  be  certain,  direct  and  immediate,  as  otherwise  it  goes  to  his 
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credibility  and  not  to  his  competency.  A  general  creditor  will  be  a  com- 
petent witness,  although  he  swears  that  he  expects  his  prospects  for  the 
recovery  of  his  debt  will  be  increased  by  the  recovery  of  a  judgment  in 
the  particular  suit. 
The  rule  in  regard  to  the  admissibility  of  persons  as  witnesses,  who  are 
supposed  to  be  interested  in  the  event  of  the  suit,  has  been  very  much  en- 
larged, both  in  the  Courts  of  England  and  America;  so  that  the  general 
rule  may  now  be  stated  to  be,  that  the  witness  will  be  permitted  to  tes- 
tify in  all  cases  where  he  is  not  directly  interested  in  tbe  event  of  the 
suit,  and  to  allow  the  objection  to  go  to  his  credibility,  rather  than  to  his 
competency. 
Policies  of  insurance  are  within  the  provision  of  the  12th  section  of  the 
Practice  Act,  and  may  be  read  in  evidence  to  the  jury  without  proof  of 
their  execution,  unless  it  be  denied  by  plea  verified  by  affidavit. 
By  the  Act  incorporating  the  Illinois  Mutual  Fire  Insurance  Company, 
the  charter  itself  is  made  a  part  of  the  contract  of  insurance,  and  the  in- 
sured, being,  by  the  Act,  members  of  the  Company,  cannot  plead  ignor- 
ance of  its  provisions. 
At  Common  Law,  a  policy  of  insurance  is  considered  in  the  nature  of  a 
contract  of  indemnity,  and  though  a  declaration  thereon  does  not  contain 
any  direct  averment  of  interest,  yet  a  general  averment  would  import  an 
insurable  interest,  which  must  be  proved  at  the  trial. 
If  the  insured,  at  the  time  of  the  insurance,  have  a  less  estate  than  an  un- 
incumbered estate  in  fee  simple  in  the  premises,  it  is  their  duty  to  dis- 
close the  fact  to  the  insurers,  as  otherwise  by  the  concealment  of  the  true 
nature  of  their  title,  a  fraud  would  be  practiced  upon  all  the  other  mem- 
bers of  the  Company.  The  omission,  therefore,  to  state  in  their  applica- 
tion that  they  had  such  an  estate  in  fee  simple,  amounts  to  a  warranty 
that  their  title  is  such  as  is  required  by  the  charter.  Such  warranty  op- 
erates as  a  condition  precedent  to  the  assured's  right  of  recovery,  and  a 
recovery  cannot  be  had  upon  the  policy,  without  an  averment,  support- 
ed by  proof,  that  such  condition  has  been  complied  with. 
In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff,  on  the  trial, 
must  prove  that  he  had  an  insurable  interest  in  the  premises,  before  he 
can  recover. 
The  term  "  owner"  or  "  oionersMp"  as  applied  to  land,  means  a  fee  simple 

estate. 
Where  the  possession  of  land  alone  is  relied  upon  for  any  legal  purpose,  in 
the  absence  of  paper  title,  it  should,  in  the  language  of  the  law,  be  a 
pedis  possessio,  an  actual  occupancy  of  the  premises  in  question. 
Assumpsit  in  the  Madison  Circuit  Court,  brought  by  the 
defendants  in  error,  against  the  plaintiffs  in   error,  upon  two 
policies  of  insurance.     The  cause  was  tried  at  the  May  term 
1843,  before  the  Hon.  James  Semple  and  a  jury.     Yerdict  for 
the  plaintiffs  below,  damages  assessed  at  $10,000,  and  judg- 
ment rendered  on  the  verdict.     The  various  proceedings  and 
testimony  in  the  cause  are  very  fully  set  forth  in  the  Opinon 
of  the  Court. 
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S.  G.  Bailey,  for  the  plaintiffs  in  error,  made  the  follow- 
ing points. 

1.  The  motion  by  defendants  below  should  have  prevailed. 
They  laid  the  legal  ground  therefor. 

2.  The  motion  to  rule  plaintiffs  below  to  give  security  for 
costs  should  have  prevailed. 

3.  The  plaintiffs  below  did  not  produce  the  necessary 
proof  of  interest  and  title  in  the  insured  premises  to  entitle 
them  to  recover.  The  Court  should  have  rejected  the  testi- 
mony of  Woodworth,  he  being  interested. 

4.  The  plaintiffs  below  were  guilty  of  misrepresentation 
and  concealment  in  their  applications  for  insurance.  The 
policy  was,  therefore  void. 

5.  The  applications  for  insurance  set  forth  a  title  in  fee 
simple  ;  and  such  representation  amounts  to  a  warranty.  The 
plaintiffs  below,  having  failed  to  prove  that  fact,  ought  not  to 
recover. 

6.  The  erecting  of  a  furnace  adjoining  the  mill  increased 
the  risk,  and  no  notice  and  no  additional  premium  paid, 
avoided  the  policy. 

7.  The  introduction  of  a  carpenter's  shop,  and  the  stove 
therein  increased  the  risk,  and  avoided  the  policy. 

8.  The  Court  should  have  given  the  instructions  asked 
by  defendants  below.  The  refusal  thereof,  and  the  giving 
them  as  amended  by  the  Court,  misled  the  jury. 

9.  For  these  reasons,  the  Court  should  have  granted  a 
new  trial. 

In  support  of  these  points,  the  counsel  cited  the  following 
authorities :  Gilbert  v.  The  W.  A.  Fire  Ins.  Co.  23  Wend.  43; 
JV.  Y.  Bowery  Fire  Ins.  Co.  v.  The  JV.  Y  Fire  Ins.  Co.  17 
do.  367 ;  Marshall  on  Insurance,  467,  471 ;  1  Phillips  on  do. 
93,  95,  214 ;  Stetson  v.  Mass.  M.  F  Ins.  Co.  4  Mass.  337 ; 
Fowler  v.  The  uEtna  Fire  Ins.  Co.  6  Cowen,  676 ;  Mashall 
on  Insurance,  335  ;  Alston  v.  The  Mec.  Mut.  Fire  Ins,  Co.  4 
Bill's  (N.  T.)  R.  334 ;  1  Phillips  on  Insurance,  286,  290  ;  Co. 
lumbian  Fire  Ins.  Co.  v.  Lawrence,  2  Peters,  25  ;  S.  C.  10 
do.  508. 
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W.  Martin,  for  the  defendants  in  error : 

Courts  will  always  allow  such  amendments  as  will  further 
justice,  and  the  amendment  in  this  case  would  not  surprise 
the  party.  State  Bank  v.  Buckmaster,  JBre.  134 ;  also, 
the  numerous  cases  in  1st,  2d  and  3d  vols,  of  Scammon's 
Reports. 

As  regards  the  motion  for  security  for  costs,  it  is  an  inter- 
locutory order,  and  in  the  discretion  of  the  Court,  and  cannot 
be  assigned  for  error. 

As  to  the  interest  of  Woodworth,  he  swore  that  he  had  no 
interest,  &c. 

There  is  no  averment  in  the  declaration,  that  plaintiffs  had 
a  fee  simple  in  the  premises.  If  such  averment  were  neces- 
sary, the  objection  is  waived  by  pleading,  &c. 

The  deeds  offered  in  evidence  misdescribed  the  property 
as  in  eight  west  instead  of  eight  east,  and  were,  therefore, 
inadmissible. 

There  was  no  evidence  in  reference  to  the  first,  second  and 
fifth  instructions. 

Woodworth  was  agent  for  both  plaintiffs  and  defendants, 
and  therefore  knew  all  the  facts  of  the  case ;  there  was, 
consequently,  no  misrepresentation  affecting  the  risk,  &c. 

As  to  the  13th  section,  what  is  meant  by  a  fee  simple 
estate  ?    If  I  own  a  fee  simple  in  one  eighth,  it  is  a  fee  simple. 

If  there  was  error  in  refusing  the  second  instruction,  it 
was  obviated  by  the  seventh  instruction,  which  was  given. 

J.  Butterfield,  for  the  defendants  in  error,  in  continuation. 

Woodworth's  interest  might  go  to  his  credibility,  but  not 
to  his  competency.  1  Greenl.  Ev.  437;  Locke  v.  JV.  A.  Ins. 
Co.  13  Mass.  65.  In  this  case,  held  that  interest  is  not  in- 
competent, although  there  should  be  a  recovery  on  the  policy, 
as  his  debt  would  still  remain  against  the  Company. 

As  to  the  necessity  of  the  plaintiffs  proving  a  fee  simple, 
&c.  ISTo  such  question  was  raised  in  the  Circuit  Court  on 
this  point.  1  IT.  S.  Dig.  416.  No  such  proof  was  necessary. 
§  132.  lb.  419,  §  212.  Bill  of  exceptions  confined  to  points 
excepted  to.     There  is  no  error  assigned  that  plaintiff"  did 
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not  prove  a  fee  simple  estate,  &c.  Gilbert  v.  Maggord,  1 
Scam.  472. 

Possession  being  prima  facie  evidence,  in  case  of  a  policy 
on  a  ship  no  proof  of  title  is  necessary.  Robertson  v. 
French,  4  East.  136. 

Plaintiffs  aver  that  they  have  an  interest  in  the  buildings, 
which  is  a  personal  chattel.  Ashmun  v.  Williams,  8  Pick. 
404;  Curry  v.  Commonwealth  Ins.  Co.,  10  do.  541. 

As  to  the  motion  for  a  new  trial,  there  was  no  exception 
taken  to  overruling  the  motion. 

No  objection  was  taken  in  the  Circuit  Court  to  the  poli- 
cies on  the  ground  of  fraud  and  concealment.  The  jury  is 
to  judge  of  the  question  of  fraud.  Curry  v.  Com.  Ins.  Co., 
10  Pick.  541;  Tyler  v.  The  ^Etna  Fire  Ins.  Co.,  10  Wend. 
507,  512. 

The  distinction  between  the  case  in  the  2d  and  10th  Peters, 
and  this  case,  is  said  to  be,  that  the  application  in  that  case 
described  as  the  property  of  the  applicants  ;  here  not. 

The  title  of  the  applicant  need  not  be  stated  in  the  applica- 
tion. 1  Phillips  on  Insurance,  287;  1  U.  S.  Dig.  419,  §  208; 
Fletcher  v.  The  Com.  Ins.  Co.,  18  Pick.  419. 

As  to  the  point  that  the  application  amounted  to  a  warranty, 
that  was  a  question  for  the  jury,  was  left  to  them,  and  passed 
upon  by  them.  2  Phillips  on  Insurance,  414;  1  Hill's  (N.  T.) 
R.  417,  418.  The  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
73,  80,  81. 

There  was  no  warranty,  unless  the  condition  was  inserted 
in  the  policy.  Warranty  is  never  created  by  construction, 
but  must  appear  on  the  face  of  the  policy.  It  may  be  written 
either  on  the  face  or  on  the  margin. 

Nothing  can  be  intended  as  accepted  to,  unless  shown  by 
the  bill  of  exceptions.  Humphreys  v.  Collier,  1  Scam.  53; 
Rogers  v.  Hall,  3  do.  6  ;  Mclaughlin  v.  Walsh,  lb.  186; 
Wilcox  v.  Kinzie,  lb.  223  ;  Phelps  v.  Jenkins,  4  do.  50;  1  U. 
S.  Dig.  412,  §  9. 

An  answer  of  a  defendant  in  Chancery  cannot  be  read  in 
evidence  against  another  defendant,  without  also  reading  the 
bill.     1  Greenl.  Ev.  §  551;  1  Phillips  Ev.  393. 
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JSf.  D.  Strong,  for  the  plaintiffs  in  error,  in  conclusion  : 

The  declaration  was  substantially  amended,  and  the  de- 
fendants were  thereby  entitled  to  a  continuance,  it  being  pre- 
sumed that  they  were  surprised  thereby. 

As  to  the  motion  for  a  continuance ;  there  was  not  time  to 
take  the  depositions  of  witnesses.  Jackson's  testimony  was 
material  to  show  that  the  mortgage  to  him  was  made,  not  for, 
but  in  expectation  of  a  loan  to  Kimball. 

The  release  of  Jackson  was  good  to  divest  his  interest  in 
the  mortgaged  premises,  but  not  to  prove  that  the  mortgage 
was  given  without  consideration,  and  therefore,  was  not  bona 
fide. 

Cook  would  have  proved  a  mechanics'  lien,  which  was  not 
a  matter  of  record. 

As  to  the  refusal  of  the  Circuit  Court  to  rule  the  plaintiffs 
to  give  security  for  costs  ;  the  affidavit  is  in  the  words  of 
the  statute,  swearing  as  to  the  information  and  belief  of  the 
affiant. 

The  application  is  a  part  of  the  policy,  and  therefore  the 
latter  was  inadmissible  in  evidence,  unaccompanied  by  the 
former.     2  Philips  on  Insurance,  623. 

"Whether  the  declaration  avers  an  interest  or  not,  an  inter- 
est must  be  proved  in  order  to  measure  the  plaintiffs'  loss. 
Candler  v.  Rossiter,  10  "Wend.  488  ;  Columbian  Ins.  Co.  v. 
Lawrence,  2  Peters,  25. 

As  to  the  declaration,  see  Hammond's  Fire  Ins.  113  ;  as  to 
the  plea,  lb.  116.  The  general  issue  will  enable  the  defen- 
dants to  avail  themselves  of  illegality  and  other  like  matters. 

The  charter  of  the  defendants  is  part  of  the  contract  of  the 
party.     2  Phillips  on  Insurance,  645  ;  1  Hill's  (K  Y.)  R.  499. 

In  a  suit  by  a  corporation,  the  plaintiffs  must  prove  every 
act  necessary  to  be  done,  in  order  to  its  existence  as  a  cor- 
poration.    Fire  Dep.  of  N.  Y.  v.  Kip,  10  "Wend.  268. 

There  was  no  notice  of  loss.  2  Phillips  on  Insurance,  735, 
751  ;  Norton  v.  The  R.  &  8.  Ins.  Co.,  7  Cowan,  649 ;  Mann 
v.  The  Herkimer  M.  F  Ins  Co.,  4  Hill's  (N.  T.)  R.  187  ;  In- 
man  v.  The  Western  Fire  Ins.  Co.,  12  "Wend.  452. 

As  to  the  question  of  warranty,  see  2  Phillips  on  Insurance, 

vol.  vi.  28 
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752 ;  Hammond's  Fire  Insurance,  66,  82  ;  Alston  v.  The  Mec. 
M.  Ins.  Co.,  1  Hill's  (N.  Y.)K.  HO  ;  Burritt  v.  The  S.  Co.  M. 
F.  Ins.  Co.,  5  do.  188  ;  7  Johns.  217. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  of  assumpsit  commenced 
by  the  defendants  in  error  against  the  plaintiffs  in  error,  in 
the  Madison  Circuit  Court,  at  the  September  term  1842, 
upon  two  policies  of  insurance,  for  the  destruction  and  loss 
by  fire,  of  a  flouring  mill,  two  saw  mills,  lath  mill,  and  a 
shingle  machine,  situated  in  the  town  of  Marseilles,  and 
county  of  La  Salle,  and  which  was  insured  as  the  property 
of  the  defendants  in  error,  by  the  plaintiffs  in  error,  to  the 
value  of  $10,000.  The  praecipe  was  filed  on  the  6th  day  of 
September  1842,  a  summons  issued  thereon  on  the  same  day 
returnable  to  the  September  term  1842,  which  was  executed 
on  Benjamin  F.  Long,  as  President,  and  Moses  G.  Atwood, 
as  Secretary  of  the  "  Illinois  Mutual  Fire  Insurance  Compa- 
ny," by  the  sheriff  of  Madison  county,  by  delivering  to  each 
of  them  a  copy,  on  the  8th  day  of  September,  1842. 

On  the  12th  of  May,  1843,  the  "  Marseilles  Manufacturing 
Company  "  filed  in  the  clerk's  office  of  the  said  Circuit  Court 
two  several  declarations  in  assumpsit  against  the  "  Illinois 
Mutual  Fire  Insurance  Company  ;"  the  first  upon  policy  ~No. 
763,  which  is  dated  the  27th  of  December,  1841,  and  by 
which  the  sum  of  $8000  was  insured  on  the  flouring  mill ; 
and  the  second  on  policy  No.  467,  and  dated  the  22d  day  of 
February,  1841,  by  which  the  sum  of  $2000  was  insured  on 
the  two  saw  mills,  the  lath  mill  and  shingle  machine.  Each 
declaration  contained  two  counts ;  the  first  concluded  with 
an  ad  damnum  of  $12,000,  and  the  second  with  damages 
stated  at  $3000. 

At  the  may  term  1843,  and  on  the  23d  day  of  the  month, 
the  defendants  below  obtained  a  rule  upon  the  plaintiffs  be- 
low to  show  cause  by  the  Monday  following,  why  one  of  said 
declarations  should  not  be  stricken  from  the  record  in  the 
suit ;  and  on  the  25th  of  the  same  month,  leave  was  given  to 
the  plaintiffs  below  to  amend  their  declaration.     The  amend- 
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ment  was  made  by  consolidating  the  two  declarations  filed  in 
the  cause  into  one,  so  as  to  make  it  a  declaration  with  four 
counts,  two  upon  each  policy,  by  striking  out  the  ad  dam- 
num of  the  first,  the  caption  of  the  second,  and  by  changing 
the  amount  of  the  damages,  at  the  conclusion  of  the  second, 
from  $3000  to  $12,000.    l 

The  declaration  as  amended,  contained  two  counts  on  pol- 
icy No.  763,  issued  by  the  plaintiifs  in  error  to  the  defen- 
dants in  error,  by  which  the  flouring  mill  was  insured  for 
the  sum  of  $8000  ;  and  two  counts  on  policy  No.  467,  by 
which  the  two  saw  mills,  lath  mill,  and  shingle  machine  were 
insured  for  the  sum  of  $2000.  The  first  policy  is  dated 
December  27,  1841,  and  the  second,  February,  22,  1841, 
each  to  continue  for  six  years  from  their  respective  dates. 
The  plaintiff's  below  also  averred  the  making  of  the  policies, 
their  interest  in  the  property  insured,  the  loss  thereof  by  fire 
on  the  19th  of  April,  1842,  notice  to  the  defendants  below 
within  the  next  thirty  days,  that  the  defendant  below  had  re- 
fused to  rebuild  the  property  destroyed,  or  to  pay  the  sums 
insured,  and  concluded  to  the  damage  of  the  plaintifis  below 
of  $12,000. 

On  the  29th  of  May,  1843,  the  defendants  below  filed  their 
plea  of  non-assumpsit,  with  notice  of  special  matter  to  be 
given  in  evidence  under  said  plea  at  the  trial,  to  wit :  that 
the  plaintiffs  below  had  no  title  in  fee  simple,  or  otherwise, 
to  three  eigths  of  the  premises  upon  which  the  insured  build- 
ings were  erected ;  that  the  fact  that  the  plaintiffs  below  had 
a  less  estate  than  the  whole  in  the  premises,  was  fraudulent- 
ly concealed  from  the  defendants  below  in  the  applications 
for  insurance ;  that  at  the  times  of  issuing  the  two  policies, 
and  the  making  of  the  two  premium  notes,  the  premises  were 
incumbered  by  a  mortgage  and  judgments  against  Lovell 
Kimball,  previous  to  his  conveyance  to  the  plaintiff's  below, 
of  three  eighths  of  the  real  estate  upon  which  the  insured 
buildings  were  erected ;  that  certain  mechanics'  liens  for  the 
erection  of  said  buildings,  amounting  to  eighteen  or  twenty 
thousand  dollars,  also  existed  against  the  plaintiff's  below,  and 
were  incumbrances  upon  the  said  premises  ;  that  said  facts 
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were  not  set  forth  and  disclosed  in  either  of  the  applications 
for  insurance,  and  that  the  defendants  below  had  no  knowl- 
edge of  such  incumbrances  at  the  time  of  issuing  the  policies 
thereon  ;  which  concealment,  the  defendants  below  contend, 
avoids  both  the  policies,  under  the  13th  section  of  the  Act 
entitled  "  An  Act  to  incorporate  the  Illinois  Mutual  Fire  In- 
surance Company;"  that  subsequent  to  the  issuing  of  said 
policies,  the  plaintiffs  below  erected  and  added  to  one  of  the 
saw  mills  insured,  a  furnace,  with  open  boilers,  for  boiling  or 
preparing  shingle  blocks  for  the  machine,  thereby  increasing 
the  risk  or  hazard  of  the  insurers,  without  any  additional 
premium  therefor ;  that  said  applications  were  false  and  un- 
true in  regard  to  the  value  and  extent  of  the  flouring  mill, 
the  number  of  stones  ready  for  the  manufacturing  of  flour, 
&c. ;  and  that  the  insured  buildings  were  intentionally  de- 
stroyed by  fire  by  a  person  at  that  time  a  member  of  the  said 
"  Marseilles  Manufacturing  Company,"  &c. 

On  the  30th  of  May,  1843,  the  defendants  below  filed  the 
affidavit  of  Moses  G.  Atwood,  Secretary  of  their  Company, 
and  moved  the  Court  for  a  continuance,  for  the  following 
reasons :  that  although  this  suit  was  commenced  before  the 
September  term  1842,  no  declaration  was  filed  until  the 
12th  of  May,  1843,  which  was  the  last  day  on  which  it  could 
be  filed  under  the  statute  ;  that  the  defendants  below  could 
not  safely  go  to  trial  without  the  evidence  of  Ebenezer 
Jackson,  by  whom  they  expected  to  prove  the  incumbrance 
of  the  insured  premises  by  mortgage,  as  specified  in  the 
notice  under  their  plea  of  non  assumpsit/  that  Jackson  resi- 
ded in  Middletown,  in  the  State  of  Connecticut ;  that  the 
defendants  below  had  no  knowledge  of  the  existence  of  said 
mortgage  by  Kimball  to  Jackson  for  $15,000,  until  after  the 
destruction  of  the  said  insured  buildings  by  fire.  Also,  that 
they  expected  to  prove  by  William  M.  True  and  Amasa  GL 
Cook,  of  La  Salle  county,  a  distance  of  two  hundred  and 
twenty  five  miles  from  the  place  of  holding  Court  in  the  said 
county  of  Madison,  that  after  the  issuing  of  the  said  two 
policies  of  insurance,  and  a  short  time  previous  to  the  de- 
struction of  the  insured  buildings  by  fire,  the  plaintiffs  below 
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erected  adjoining  to  one  of  the  saw  mills,  a  steam  furnace, 
by  which  the  risk  was  greatly  increased,  and  that  fire  had, 
previously  to  the  destruction  of  the  insured  buildings,  been 
communicated  to  the  saw  dust  from  said  furnace,  and  came 
very  near  destroying  said  buildings.  Also,  that  they  expect 
to  prove  by  said  Cook,  the  existence  of  one  of  the  mechanics' 
liens  mentioned  in  said  notice,  for  about  $3000;  that  the  de- 
fendants below  had  no  knowledge  of  said  mechanics'  lien, 
until  the  buildings  were  destroyed;  that  they  expect  to  prove 
by  the  evidence  of  the  recorder  of  La  Salle  county,  who 
resides  at  Ottawa,  that  the  plaintiffs  below  had  no  title  in  fee 
simple,  or  otherwise,  to  three  eights  of  the  premises  upon 
which  the  insured  buildings  were  erected  ;  that  they  expect 
to  prove  by  Lorenzo  Leland,  clerk  of  the  Circuit  Court  of 
La  Salle  county,  who  also  resides  at  Ottawa,  the  existence 
of  certain  judgments  against  Lovell  Kimball  in  that  Court, 
which  were  liens  upon  the  real  estate,  upon  which  the  insured 
buildings  were  erected,  previous  to  the  conveyance  of  the 
same  by  Kimball  to  the  plaintiffs  below,  to  an  amount  of 
about  $1700;  that  the  amendment  of  the  first  declaration  on 
the  policy  of  $8000,  by  incorporating  with  it  the  second  dec- 
laration for  $2000,  was  a  material  and  substantial  amendment, 
which  was  calculated  to  take  the  defendants  below  by  sur- 
prise; for  which  last  mentioned  reason,  and  for  the  further 
reason  that  sufficient  time  was  not  allowed  to  take  the  depo- 
sitions of  the  said  witnesses,  or  to  procure  their  attendance 
by  subpama,  or  otherwise,  the  defendants  below  insisted  that 
they  were  entitled  to  a  continuance.  The  motion  for  a  con- 
tinuance was  overruled,  and  an  exception  thereon  taken  to 
the  opinion  of  the  Court. 

On  the  1st  day  of  June,  1843,  and  during  the  continuance 
of  the  said  May  term  of  the  Court,  a  motion  was  made  on  be- 
half of  the  plaintiffs  in  error,  upon  the  affidavit  of  Moses  G. 
Atwood,  to  rule  the  defendants  in  error  to  file  security  for 
costs,  on  account  of  the  alleged  insolvency  of  the  "Marseilles 
Manufacturing  Company,"  which  motion  was  also  overruled 
by  the  Court. 

On  the  20th  of  June,  1843,  the  cause  came  on  for  trial  by  a 
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jury,  who  having  heard  the  evidence,  arguments  of  the  coun- 
sel, and  instructions  of  the  Court,  returned  a  verdict  for  the 
plaintiffs  below  for  $10,000,  damages.  The  defendants  below 
then  entered  their  motion  for  a  new  trial,  for  the  reasons  fol- 
lowing, to  wit : 

1.  Because  the  Court  refused  to  give  the  instructions 
asked  for  by  the  defendants  below  ; 

2.  Because  the  Court  gave  the  instructions  prayed  for  by 
the  plaintiffs  below ; 

3.  Because  the  Court  admitted  improper  evidence  on  the 
part  of  the  plaintiffs  below  ; 

4.  Because  the  Court  excluded  proper  evidence  offered 
by  the  defendants  below  ; 

5.  Because  the  jury  gave  excessive  and  unreasonable 
damages  ;  and 

6.  Because  the  jury  found  contrary  to  the  evidence. 

This  motion  for  a  new  trial  was  overruled  by  the  Court  on 
the  11th  of  July,  1843,  and  a  judgment  rendered  upon  the 
verdict  in  favor  of  the  plaintiffs  below  for  $10,000,  and  costs. 

On  the  11th  day  of  November,  1843,  the  plaintiffs  in  error 
filed  in  the  clerk's  office  of  the  Circuit  Court,  a  long  bill  of 
exceptions,  setting  forth  the  material  facts,  and  opinions  of  the 
Court,  which  occurred  during  the  progress  of  the  trial,  and 
upon  which  they  expect  a  reversal  of  the  judgment  in  this 
Court ;  but  as  most  of  the  matters  preserved  are  immaterial 
in  the  present  controversy  between  the  parties,  I  will  omit  to 
state  them,  and  will  notice  such  portions  of  the  record  only,  as 
appear  to  be  necessary  to  a  proper  understanding  and  deter- 
mination of  the  cause  as  submitted  by  the  pleadings. 

James  H.  "Woodworth,  the  first  witness  sworn  on  the  part  of 
the  plaintiffs  below,  testified  that  he  had  no  interest  in  the 
event  of  the  suit,  except  as  a  creditor  of  the  Marseilles  Manu- 
facturing Company  ;  that  he  was  an  officer  of  that  Company 
at  the  time  of  the  loss  of  the  insured  property,  and  expects 
that  his  dividend  as  a  creditor  of  the  Company  would  be  in- 
creased by  a  recovery  in  this  suit;  thinks  the  Marseilles 
Manufacturing  Company  will  be  able  to  pay  its  debts,  if  it 
should  fail  in  this  suit. 
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Benjamin  F.  Long,  as  President,  and  Moses  G.  Atwood,  as 
Secretary,  of  the  "Illinois  Mutual  Fire  Insurance  Company," 
were  next  examined  on  the  part  of  the  plaintiffs  below,  by 
whom  they  proved  the  execution  of  the  two  policies,  No.  467 
and  763,  and  who  further  testified  that  James  H.  Wood  worth, 
the  witness,  made  the  applications  for  insurance  as  agent  of 
the  Marseilles  Manufacturing  Company,  in  both  cases.  The 
policies  were  then  offered  as  evidence  to  the  jury,  and  objected 
to  by  the  defendants  below  ;  the  Court  overruled  the  objec- 
tion, and  the  policies  were  read  as  evidence  on  the  part  of  the 
plaintiffs  below,  and  an  exception  taken  by  the  defendants. 

The  application  for  insurance  on  which  policy  No.  467  was 
issued,  is  substantially  as  follows : 

"Application  of  the  Marseilles  Manufacturing  Company,  of 
Marseilles,  in  the  county  of  La  Salle,  for  insurance  against 
lire  by  the  Illinois  Mutual  Fire  Insurance  Company  for  the 
sum  of  $2000,  to  wit :  on  two  saw  mills,  one  lath  mill,  and 
one  shingle  machine,  valued  at  $3000,  exclusive  of  land — 
said  mills  and  machine  are  situated  in  the  town  of  Marseilles, 
and  are  built  of  wooden  materials — they  are  all  under  one 
roof  covering  a  building  forty  five  feet  square — a  stove  some- 
times used  in  it  during  the  winter,  the  pipe  passing  through 
the  roof,  secured  by  sheet  iron — said  mills  stand  upon  the  Illi- 
nois river,  and  are  propelled  by  water — a  flouring  mill  stands 
twenty  feet  from  the  buildings — no  other  within  one  hundred 
feet.     Dated  Marseilles,  February  12th,  1841. 

James  H.  Woodworth,  Treas." 

The  application  for  insurance  on  which  policy  No.  763 
issued,  is  as  follows  : 

"  Application  of  the  Marseilles  Manufacturing  Company  of 
Marseilles,  in  the  county  of  La  Salle,  for  insurance  against 
fire  by  the  Illinois  Mutual  Fire  Insurance  Company  for  the 
sum  of  $8000,  to  wit :  On  one  flouring  mill  valued  at  $30,000 
exclusive  of  land — said  building  is  situated  in  the  town  of 
Marseilles,  and  is  built  of  stone  and  wooden  materials.  It  is 
situated  on  the  bank  of  the  Illinois  river  and  propelled  by  wa- 
ter— is  45  by  70  feet  on  the  ground,  four  stories  high  with  an 
attic — the  fore-bay  and  basement  story  are  of  stone,  and  the 
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remainder  of  wood — contains  eight  runs  of  4^  feet  French  Burr 
stones — two  smut  mills,  screens,  bolts,  &c.  complete  for  the 
said  eight  runs  of  stones — and  all  other  fixtures  necessary  for 
country  and  merchant  work.  There  is  no  fire  kept  in  said 
mill — the  saw  mills  already  insured  by  the  Company  are 
about  thirty  feet  from  said  mill,  but  no  other  building  within 
one  hundred  feet.     Dated  December  18th,  1841. 

R.  P.  Woodworth,  Pres't. 
James  PL  "Woodworth,  Treas." 

There  is  on  each  of  said  applications  a  memorandum  to  the 
effect  following :  "  If  insurance  be  wanted  on  more  than  one 
building  in  the  same  policy,  the  amount  on  each  must  be  named 
— also,  the  amount  of  furniture,  goods,  &c,  must  be  separately 
named.  Not  more  than  two  thirds  of  the  estimated  value  of 
any  building  will  be  insured — nor  more  than  half  the  amount 
of  furniture,  stock  in  trade,  &c."  No.  467  is  endorsed  "$2000 
at  11  per  cent.,  approved  February  22, 1841."  Benj.  F.  Long, 
Pres't.— and  No.  763,  "  $8000  at  11  per  cent,  approved  De- 
cember 27th,  1841."     Benj.  F.  Long  Pres:t. 

James  H.  Woodworth,  having  been  recalled,  further  testi- 
fied, that  the  buildings  described  in  the  policies  were  destroyed 
by  fire  on  the  19th  of  April,  1842;  that  the  property  described 
in  policy  No.  467,  was  worth  $3000,  and  that  described 
in  policy  No.  763,  $20,000 ;  that  the  flouring  mill  had  eight 
runs  of  stones  complete,  and  that  the  plaintiffs  below  were 
the  owners  of  the  property  insured ;  that  he,  the  witness,  as 
Secretary,  and  his  brother,  R.  P.  Woodworth,  as  President  of 
the  "  Marseilles  Manufacturing  Company,"  made  the  applica- 
tions No.  467  and  763,  for  insurance  to  the  "  Illinois  Mutual 
Fire  Insurance  Company ;"  that  the  mills  insured  were  sit- 
uated on  Water  Lot.  No.  2,  on  part  of  section  nineteen  (19), 
township  thirty  three  (33)  north,  of  range  five  (5)  west  of 
the  third  principal  meridian ;  that  he,  the  witness,  was  also 
the  agent  of  the  plaintiffs  in  error  to  receive  propositions  for 
insurance ;  that  he,  as  such  agent,  received  the  propositions 
numbered  467  and  763,  and  forwarded  them  to  the  Secretary 
of  the  plaintiffs  in  error,  and  had  at  that  time  in  his  possession 
a  copy  of  the  charter  of  the  "  Illinois  Mutual  Fire  Insurance 
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Company ;"  that  the  applications  were  filled  up  by  him,  and 
that  he  received  the  premium  notes  on  the  two  policies;  that 
he  owned  three  hundred  shares  of  stock  in  the  "  Marseilles 
Manufacturing  Company  "  at  the  time  of  the  insurance,  but 
sold  out  his  stock  before  the  trial  in  this  suit ;  that  he  gave 
notice  of  the  loss  of  the  insured  buildings  by  fire,  as  agent  of 
the  defendants  in  error,  to  the  Secretary  of  the  plaintiffs  in 
error  within  thirty  days  from  the  time  of  its  occurrence. 

Benjamin  F.  Long  testified,  that  the  plaintiffs  in  error  re- 
fused to  rebuild  the  property  destroyed  by  fire  ;  that  the  agents 
of  the  plaintiffs  in  error  had  only  to  receive  proposals  to  insure, 
and  forward  them  to  their  office,  and  if  insurance  was  effected, 
to  receive  the  premium  note,  and  the  percentage,  and  to  de- 
liver over  the  policy  to  the  insured ;  that  at  the  time  of  the 
loss,  the  plaintiffs  in  error  held  premium  notes  of  the  Company, 
amounting  to  $80,000  or  $100,000.  The  witness  then  pre- 
sented blank  forms  of  the  powers  of  attorney,  and  instructions 
to  the  agents  of  the  "Illinois  Mutual  Fire  Insurance  Company," 
which  are  not  necessary  to  be  stated,  but  which,  in  the  gene- 
ral, require  them  to  act  according  to  the  provisions  of  the 
charter,  with  such  specific  directions  under  the  by-laws,  and 
regulations,  as  seem  to  be  necessary  to  insure  a  proper  exe- 
cution of  their  duty  under  the  statute  creating  the  Company. 

Lewis  Kellenberger  was  then  introduced  as  a  witness  by 
the  defendants  below,  who  testified  that  the  insured  property 
was  situated  on  Water  Lot,  or  Block  No.  two  (2),  on  the 
North  West  quarter  of  section  nineteen  (19),  township  thirty 
three  (33)  north,  of  range  five  (5)  west;  that  he  knows 
its  location  from  inspecting  the  records  of  the  town  of  Mar- 
seilles ;  that  he  was  one  of  the  agents  of  the  plaintiffs  in  error ; 
that  his  practice  was,  to  receive  applications,  forward  them 
to  the  Mutual  Fire  Insurance  Company,  receive  the  policies 
and  deliver  them  to  the  insured  upon  the  payment  of  the  per 
centage,  and  delivery  of  the  premium  note,  and  then  forward 
the  premium  note  and  per  centage  to  the  Secretary  of  the  Com- 
pany. 

The  defendants  below,  for  the  purpose  of  showing  defects 
in  the  title  of  the  plaintiffs  below,  and  also  that  they  had  a 
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less  estate  than  fee  simple  in  the  lot  and  lands  upon  which 
the  insured  buildings  were  erected,  at  the  time  the  insurance 
was  effected,  produced  and  offered  to  read  in  evidence  to  the 
jury,  copies  of  the  following  described  deeds,  to  wit: 

No.  1.  From  William  Munson  and  Rachel  Munson  to 
Robert  P.  Woodworth  and  Lovell  Kimball,  bearing  date  the 
11th  of  September,  1834,  for  the  South  half  of  the  East  half 
of  the  South  East  quarter  of  section  thirteen  (13),  in  town- 
ship thirty  three  (33)  north,  of  range  four  (4)  east  of  the 
third  principal  meridian,  containing  forty  acres ;  also,  forty 
acres  of  the  west  part  of  the  North  fractional  half  of  section 
nineteen  (19),  in  township  thirty  three  north,  of  range  five 
(5)  east  of  the  third  principal  meridian.  Both  of  these  tracts 
of  land  are  parts  of  tracts  granted  by  Congress  to  the  State 
of  Illinois  for  canal  purposes,  and  donated  by  the  State  to 
Rachel  Hall,  now  Rachel  Munson,  one  of  the  ladies  captured 
by  the  hostile  Indians  during  the  Black  Hawk  war.  This 
deed  was  acknowledged  before  Joseph  Cloud,  a  justice  of 
the  peace  of  La  Salle  county,  on  the  11th  of  September, 
1834,  and  subsequently  recorded  in  the  recorder's  office  of 
said  county,  in  Deed  Book  A.,  page  267,  as  appears  by  the 
certificate  of  J.  W.  Armstrong,  recorder,  dated  6th  June, 
1843. 

No.  2.  A  deed  from  Lovell  Kimball  and  Permelia,  his 
wife,  and  Robert  P.  Woodworth  and  Ann,  his  wife,  to  Ebe- 
nezer  Jackson,  of  Middletown,  Connecticut,  for  the  one  un- 
divided eighth  part  of  Water  Blocks  No.  1,  2,  3,  4,  5,  6,  in 
the  town  of  Marseilles,  La  Salle  county,  being  parts  of  sec- 
tions No.  thirteen,  eighteen,  nineteen  and  twenty-four,  in 
township  thirty  three  (33)  north,  of  ranges  four  (4)  and  five 
(5)  east  of  the  third  principal  meridian;  also,  the  one  undi- 
vided eighth  part  of  a  strip  of  land  purchased  by  the  gran- 
tors from  James  Galloway,  on  the  margin  of  the  Illinois  river, 
opposite  the  town  of  Marseilles,  four  rods  wide  at  one  end, 
and  eight  rods  wide  at  the  other  ;  also,  the  undivided  eighth 
part  of  four  acres  of  land  opposite  the  said  town  of  Mar- 
seilles, near  and  adjoining  the  dam  erected  by  the  grantors 
and  the  other  proprietors  of  Marseilles,  across   the   Illinois 
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river;  and  acquired  under  a  writ  of  ad  quod,  damnum,  issued 
from  the  County  Commissioners'  Court  of  La  Salle  county  ; 
also,  the  undivided  eighth  part  of  all  the  interest  of  the 
grantors  in  and  to  the  water  power  owned  by  them,  in  the 
said  town  of  Marseilles,  or  in  any  manner  appertaining  to  the 
aforesaid  Water  Blocks,  No.  1,  2,  3,  4,  5,  and  6,  or  to  sections 
No.  thirteen,  eighteen,  nineteen  and  twenty  four;  also,  the  un- 
divided eighth  part  of  any  water  power  or  privilege  the 
grantors  may  have,  on  account  of  their  ownership  of  the  four 
acres  of  land  above  mentioned  ;  also,  the  undivided  eighth 
part  of  any  water  power  or  privilege,  whieh  they  may  be  en- 
titled to,  on  account  of  their  ownership  of  the  strip  of  land 
purchased  from  Galloway.  This  deed  is  dated  the  15th  day 
of  Juty,  1838,  was  acknowledged  by  Kimball  and  wife,  be- 
fore J.  Otis  Glover,  a  justice  of  the  peace  of  La  Salle  county, 
the  16th  of  July,  1838,  and  by  Woodworth  and  wife,  before 
F.  A.  Howe,  a  justice  of  the  peace  for  Cook  county,  on  the 
20th  of  July,  1838,  and  recorded  in  the  recorder's  office 
of  La  Salle  county,  in  Deed  Book  No.  1,  commencing  on 
page  204. 

No.  3.  A  deed  from  the  last  mentioned  grantors  to  Josiah 
Lawrence,  of  Cincinnati,  for  the  undivided  eighth  part  of  all 
the  lands,  lots,  premises,  water  power  and  privileges  men- 
tioned and  described  in  deed  No.  2,  to  Ebenezer  Jackson,  of 
Connecticut.  This  deed  is  dated  the  16th  of  July,  1838, 
was  acknowledged  by  Kimball  and  wife,  before  J.  Otis  Glo- 
ver, a  justice  of  the  peace  for  La  Salle  county,  the  16th  of 
July,  1838,  and  by  Woodworth  and  wife  before  F.  A.  Howe, 
a  justice  of  the  peace  for  Cook  county,  on  the  20th  of  July, 
1838,  and  recorded  in  the  recorder's  office  of  La  Salle  coun- 
ty, in  Deed  Book  No.  1,  commencing  at  page  211. 

No.  4.  A  deed  from  the  same  grantors,  to  Gurdon  S.  Hub- 
bard, of  Chicago,  for  an  undivided  eighth  part  of  all  the 
lands,  lots,  premises,  water  power  and  privileges  mentioned 
and  described  in  deed  No.  2,  to  Ebenezer  Jackson,  as  afore- 
said. This  deed  is  dated  the  15th  of  July,  1838,  was  ac- 
knowledged by  Kimball  and  wife,  before  J.  Otis  Glover,  a 
justice  of  the  peace  of  La  Salle  county,  on  the  16th  of  July, 
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1838,  and  by  Woodworth  and  wife,  before  F.  A.  Howe,  a 
justice  of  the  peace  for  Cook  county,  on  the  20th  of  July, 
1838,  and  recorded  in  the  recorder's  office  of  La  Salle  coun- 
ty, in  Deed  Book  No.  1,  commencing  at  page  207. 

No.  5.  A  deed  from  Lovell  Kimball  and  wife  to  the  Mar- 
seilles Manufacturing  Company,  dated  the  11th  of  May, 
1840,  for  two  undivided  eighth  parts  of  so  much  of  Water  Lot 
No.  2,  designated  on  the  map  of  the  town  of  Marseilles,  as 
lies  east  of  a  line  to  be  drawn  north  and  south  across  said 
lot,  fifteen  feet  west  of  the  west  end  of  the  flouring  mills  now 
building  on  said  lot  by  said  Kimball,  together  with  two  undi- 
vided eighth  parts  of  the  water  power,  saw  mills,  lath  mills, 
and  shingle  machine,  and  their  appendages,  now  in  operation 
on  said  lot;  also,  two  undivided  eighth  parts  of  the  flouring 
mills  now  erecting  on  said  lot ;  also,  three  undivided  eighths 
of  the  water  power  and  premises  before  described,  as  is  vest- 
ed in  them  by  virtue  of  three  several  deeds,  to  wit :  one  from 
Gurdon  S.  Hubbard,  one  from  Ebenezer  Jackson,  and  the 
other  from  Josiah  Lawrence  to  the  said  Kimball.  This  deed 
contains  a  great  many  covenants,  stipulations  and  conditions 
between  the  contracting  parties  which  are  not  necessary  to 
be  stated,  with  the  exception  of  a  stipulation  in  relation  to 
the  completion  of  the  flouring  mill,  which  is  in  the  words  fol- 
lowing, to  wit :  "  And  they  (the  grantors)  do  further  covenant 
and  agree  to  finish  and  complete  the  said  flouring  mills  ac- 
cording to  a  certain  contract  existing  between  Lovell  Kim- 
ball and  Amasa  G.  Cook,  as  soon  as  said  Cook  is  bound  by 
said  contract  to  complete  the  same,"  &c.  This  deed  was 
acknowledged  by  Kimball  and  wife  before  Amos  Holsey,  a 
justice  of  the  peace  for  La  Salle  county,  on  the  11th  of  May, 
1840,  and  recorded  in  the  recorder's  office  of  said  county,  in 
Deed  Book  No.  4,  commencing  on  page  356. 

No.  6.  A  deed  from  Robert  P.  Woodworth  and  wife  to 
the  Marseilles  Manufacturing  Company,  elated  the  11th  of 
May,  1840,  for  three  undivided  eighth  parts  of  so  much  of 
Water  Lot  No.  2,  as  is  designated  on  the  map  of  the  town  of 
Marseilles,  lying  east  of  a  line  to  be  drawn  north  and  south 
across  said  lot,  fifteen  feet  west  of  the  west  end  of  the  flour- 
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ing  mill  then  building  on  said  lot  by  Lovell  Kimball,  together 
with  the  undivided  eighth  part  of  the  water  power,  saw  mills, 
lath  mills  and  shingle  machine,  and  their  appendages  then  in 
operation  on  said  lot ;  and  also,  the  undivided  eighth  part  of 
the  flouring  mill,  appurtenances,  &c.  This  deed  was  acknow- 
ledged by  Wood  worth  and  wife  before  Amos  Holsey,  a  jus- 
tice of  the  peace  for  La  Salle  county,  on  the  8th  of  Decem- 
ber, 1S40,  and  recorded  in  the  recorder's  office  of  said  coun- 
ty in  Deed  Book  No.  6,  at  pages  59  and  60. 

To  the  reading  of  which  said  several  copies  of  deeds  as 
evidence  to  the  jury,  the  plaintiffs  below  objected  ;  the  objec- 
tion was  sustained  by  the  Court,  and  an  exception  taken  to 
the  opinion,  by  the  defendants  below. 

The  defendants  below,  for  the  purpose  of  showing  an  in- 
cumbrance upon  the  real  estate  upon  which  the  insured  build- 
ings were  erected,  then  produced  and  read  in  evidence  to  the 
jury,  without  objection,  the  copy  of  a  mortgage  from  Lovell 
Kimball  and  wife  to  Ebenezer  Jackson,  of  Middletown,  Con- 
necticut, dated  the  20th  of  April,  1839,  for  five  sixteenths  of 
the  water  power  and  water  blocks  on  the  Illinois  river,  in  the 
town  of  Marseilles,  La  Salle  county,  as  described  on  the  re- 
corded plat  of  said  town,  together  with  the  dam,  saw  mills, 
and  flouring  mills  thereon,  tfcc.  This  mortgage  also  conveys 
an  interest  in  several  leases,  and  tracts  of  land,  which  need 
not  be  recited,  as  they  are  not  at  all  material  in  determining 
the  issues  between  the  parties.  The  consideration  expressed 
by  the  mortgage,  as  having  been  received  by  the  mortgagors, 
is  stated  at  $15,000.  This  mortgage  was  acknowledged  by 
Kimball  and  wife,  before  Orville  Cone,  a  justice  of  the  peace 
for  La  Salle  county,  on  the  22d  of  April,  1839,  and  recorded 
in  the  recorder's  office  of  La  Salle  county,  in  Deed  Book  No. 
2,  commencing  on  page  224. 

The  defendants  below  then  offered  to  read  in  evidence  to 
the  jury,  a  copy  of  the  answer  of  Lovell  Kimball  to  the  bill 
in  chancery,  filed  against  him  and  the  Marseilles  Manufactu- 
ring Company  by  Amasa  G.  Cook,  in  the  La  Salle  Circuit 
Court, for  the  purpose  of  enforcing  a  mechanic's  lien  against 
the  lands  upon  which  the  insured  buildings  were  erected,  in 
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which  he,  Kimball,  admits  that  he  had  been  the  owner  of  five 
eighths  of  the  lot  mentioned  in  the  complainant's  bill,  but  had 
disposed  of  the  same  to  the  Marseilles  Manufacturing  Com- 
pany, and  denies  that  Cook  performed  the  work  either  with- 
in the  time,  or  in  the  manner  mentioned  in  their  agreement, 
&c.  This  answer  was  sworn  to  before  the  clerk  of  the  La 
Salle  Circuit  Court  the  1st  of  January,  1842,  and  contained 
a  clause  to  this  effect:  "and  the  defendant  (Kimball)  further 
answering,  saith,  that  the  mortgage  to  the  said  Ebenezer 
Jackson  in  said  bill  mentioned  on  the  premises  for  the  pur- 
pose in  said  bill  mentioned,  is  real  and  not  colorable,  as  pre- 
tended by  said  bill,"  &c.  Kimball  afterwards,  on  the  21st 
of  May,  1842,  obtained  leave  to  amend  his  said  answer,  and 
thereupon  amended  by  striking  out  the  above  clause.  The 
plaintiffs  below  objected  to  the  reading  of  the  answer  and 
amendment  to  the  jury  ;  the  Court  sustained  the  objection, 
and  the  defendants  below  took  an  exception  to  the  opinion. 

The  defendants  then  offered  to  read  as  evidence  to  the  jury 
a  certified  statement,  by  the  clerk  of  the  La  Salle  county 
Circuit  Court,  of  a  number  of  unsatisfied  judgments  against 
Lovell  Kimball  in  that  Court,  amounting  in  the  whole  to 
$1641.67  cents;  for  the  purpose  of  showing  that  they  were 
liens  upon  the  real  estate  upon  which  the  insured  buildings 
were  erected,  before  the  interest  of  Kimball  in  the  premises 
was  transferred  to  the  Marseilles  Manufacturing  Company. 
This  statement  was  also  excluded  from  the  jury,  and  an  ex- 
ception taken  to  the  opinion  of  the  Court  thereon. 

The  defendants  then  produced  and  offered  to  read  in  evi- 
dence to  the  jury  a  deed  of  assignment  from  the  Marseilles 
Manufacturing  Company  to  John  C.  Champlin,  dated  Octo- 
ber 1st,  1842,  for  the  benefit  of  the  creditors  of  said  Company, 
for  the  purpose  of  proving  the  insolvency  of  said  Company, 
which,  on  motion,  was  also  excluded  from  the  jury,  and  an 
exception  thereon  taken  to  the  opinion  of  the  Court  by  the 
defendants  below. 

The  defendants  below  then  called  one  Wakefield  as  a  wit- 
ness, who' testified  that  he  was  the  sawyer  of  the  plaintiffs 
below,  before  and  at  the  time  of  the  loss,  and  worked  for  them 
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from  October  1841  until  the  mills  were  burned ;  that  there 
was  a  room  used  in  the  mill  as  a  counting  room,  having  a  desk 
and  a  stove  where  fire  was  made  and  kept  in  cold  weather ; 
that  the  carpenter's  work  which  had  been  done  for  the  re- 
pairs of  the  mill,  in  the  mill,  when  there  was  no  fire,  was, 
while  witness  lived  with  and  worked  for  said  plaintiff's  below, 
afterwards  transferred  into  the  counting  room,  where  the  stove 
was ;  that  the  carpenter's  work  besides  repairs  on  the  mill 
was  also  done  in  this  room  ;  that  a  corner  cupboard  was  made 
in  it,  and  that  there  were  chips  and  shavings  on  the  floor ;  that 
in  February,  1842,  there  was  a  furnace,  erected  upon  a  stone 
pier,  which  stood  in  the  river  ;  the  furnace  was  built  of  brick, 
with  a  chimney  coming  through  a  shed  roof  about  a  foot  and 
a  half,  which  roof  joined  up  to  the  wall.  There  was  upon  the 
furnace  a  box  faced  with  iron  next  to  the  fire,  made  tight  and 
designed  to  steam  shingle  timber.  Witness  knew  that  fire 
was  twice  put  into  this  furnace ;  that  there  was  a  plank  way 
from  the  furnace  to  the  bank,  to  pass  to  and  from  the  furnace, 
and  that  between  the  pier  and  the  shore  a  part  of  the  water 
of  the  river  flowed  under  this  plank  way  ;  that  this  plank  way 
connected  the  furnace  with  the  mill  yard,  where  there  were 
chips,  saw  dust  and  other  combustible  substances ;  that  on 
the  Tuesday  preceding  the  burning  of  the  mills,  a  fire  was 
communicated  to  the  yard  between  the  flouring  and  saw  mills, 
from  the  furnace  or  some  other  source,  but  could  not  say 
whether  from  the  furnace,  or  in  bringing  fire  to  it,  which 
would,  had  it  not  been  extinguished  by  witness,  have  burnt 
up  the  mills  ;  that  this  furnace  increased  the  risk.  Upon  being 
cross  examined,  the  witness  further  testified  that  the  work 
which  had  been  done  in  the  mill  when  there  was  no  fire  there, 
was  afterwards  done  in  the  counting  room  where  the  stove 
was ;  that  he  had  known  fire  in  the  stove  at  the  time,  and  after 
carpenter's  work  was  done  in  that  room  ;  but  that  the  stove 
had  been  taken  out  of  the  room  ten  days,  or  two  weeks,  before 
the  fire. 

The  defendants  below  then  called  one  Winlock  who  testi- 
fied that  before  the  insurance  was  made,  the  carpenter's 
work  was  done  in  the  mill ;  that   afterwards  it   was  done  in 
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the  counting  room,  where  the  stove  described  by  Wakefield 
was  ;  that  before  the  insurance,  there  was  nothing  in  the  room 
where  the  stove  was,  but  a  desk;  knows  of  a  corner  cupboard 
made  there  ;  that  the  furnace  had  fire  in  it  three  or  four  times 
before  the  loss  ;  that  the  furnace  was  connected  with  the  shore 
and  saw  mill  by  a  plank  way  under  which  the  water  flowed  ; 
that  the  chimney  of  the  furnace  passed  through  a  shed  roof 
about  a  foot  and  a  half,  that  the  roof  was  joined  to  the  mill. 
Witness  believed  that  the  furnace  increased  the  risk  ;  cannot 
state  whether  the  carpenter's  work  was  done  with  the  knowl- 
edge and  consent  of  the  owners  of  the  mills  or  not,  and  that 
the  last  fire  made  in  the  furnace  was  at  least  two  weeks  before 
the  mill  was  destroyed. 

James  H.  Woodworth,  being  recalled,  further  testified  that, 
in  his  opinion,  the  furnace  did  not  increase  the  risk,  but  di- 
minished it ;  that  the  furnace  had  not  been  used  to  steam 
shingle  blocks  ;  that  it  was  built  upon  a  pier,  and  that  water 
passed  between  it  and  the  mill ;  thought  a  furnace  was  a  ne- 
cessary appendage  to  the  shingle  machine;  that  when  the  insu- 
rance was  made  there  was  no  furnace  built ;  that  an  old 
steaming  box,  not  set,  was  in  the  lower  room  of  the  mill ;  but 
that  the  furnace  had  been  erected  when  the  mills  were  burnt. 

The  plaintiffs  below  then  read  in  evidence  a  release  dated 
the  15th  day  of  May,  1841,  from  Ebenezer  Jackson,  of  Con- 
necticut, to  Lovell  Kimball,  of  the  mortgage  heretofore 
mentioned,  and  the  premises  thereby  conveyed.  Here  the 
testimony  closed. 

The  defendants  below  then  moved  the  Court  for  the  fol- 
lowing instructions  to  the  jury,  to  wit : 

1st.  That  if  from  the  testimony  the  jury  believe,  that  at  the 
time  of  the  execution  and  delivery  of  the  policies  sued  upon, 
the  plaintiffs  below  had  a  less  estate  than  the  whole  in  lot 
No.  2,  in  the  town  of  Marseilles,  upon  which  the  buildings  in- 
sured were  erected,  and  the  same  was  not  disclosed  in  the 
applications  of  the  plaintiffs  to  the  defendants  for  insurance, 
they  must  find  for  the  defendants. 

2d.  That  if  that  jury  believe  from  the  evidence,  that  at  the 
time  application  was  made  by  the  plaintiffs  for  insurance,  and 
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the  two  policies  sued  upon  were  issued,  the  real  estate  upon 
which  the  buildings  were  erected  was  incumbered,  either  by 
judgment,  mortgage,  or  otherwise,  and  such  incumbrance  was 
not  specified,  and  set  out  in  their  applications  for  insurance, 
then  the  jury  must  find  for  the  defendants. 

3d.  That  if  the  jury  believe  from  the  evidence,  that  at  the 
time  the  applications  were  made  for  insurance  by  the  plain- 
tiffs, as  well  as  at  the  times  the  policies  sued  upon  were 
issued,  there  was  in  the  saw  mill  a  carpenter's  shop,  and  the 
existence  of  the  same  was  not  made  known  to  the  defendants 
at  the  time  of  the  making  of  the  applications,  and  the  obtain- 
ing the  insurance  by  the  concealment  of  that  fact,  the  plain- 
tiffs did  not  in  fairness  and  good  faith  state  all  the  material 
circumstances  within  their  knowledge,  which  may  affect  the 
risk,  they  must  find  for  the  defendants. 

4th.  That  if  the  jury  believe  from  the  evidence,  that  any 
alteration  has  been  made  in  either  of  the  buildings  insured, 
by  the  proprietors  thereof  after  the  insurance  had  been  made 
thereon,  whereby  said  buildings  were  exposed  to  greater  risk 
or  hazard  from  fire,  than  they  were  at  the  time  they  were  in- 
sured, then  the  insurance  made  upon  said  buildings  was  void, 
unless  an  additional  premium  and  deposit  after  such  altera- 
tion had  been  settled  with  and  paid  to  the  directors,  they  must 
find  for  the  defendants. 

5th.  If  the  jury  believe  from  the  evidence,  that  after  the 
issuing  of  said  policies  any  addition  was  made  to  the  insured 
property,  which  increased  the  risk,  and  no  notice  given  to 
the  insurers,  such  increased  risk  affects  the  validity  of  the 
policies. 

6th.  If  the  jury  believe  from  the  evidence,  that  the  pro- 
prietors of  the  insured  property  removed  their  work  shops 
from  the  fiour  mill  where  there  was  no  stove,  to  another  part 
of  the  mill  where  there  was  a  stove,  and  by  so  doing  increased 
the  risk,  it  will  render  the  policy  invalid. 

7th.  That  the  representations  made  by  R.  P.  &  J.  H.  Wood- 
worth,  as  officers  of  the  Marseilles  Manufacturing  Company, 
are  part  of  the  policy  sued  upon,  and  are  a  warranty  as  to  the 
condition  of  the  mill  and  property  insured,  and  that  any  de- 

YOL.  vi.  30 
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viation  therefrom,  either  by  not  truly  representing  the  state 
of  the  risk,  or  the  business  carried  on  which  deviate  from 
the  representation,  will  avoid  the  policy. 

8th.  That  when  the  officers  of  the  Marseilles  Manufactur- 
ing Company  applied  to  be  insured,  and  represented  the  state 
of  the  property  and  risk  sought  to  be  insured,  they  cannot  by 
so  doing  never  be  the  agents  of  the  Mutual  Insurance  Com- 
pany, but  the  agents  of  the  plaintiffs. 

The  fifth  and  seventh  instructions  were  given ;  the  first, 
second  and  sixth  refused  ;  the  fourth  and  eighth  instructions 
refused  as  asked  for,  but  given  as  follows :  "that  if  the  jury 
believe  that  the  alterations  mentioned  in  these  instructions 
were  actually  made,  materially  increased  the  risk,  and  that 
no  notice  of  such  alterations  was  given  to  the  defendants,  it 
was  a  circumstance  from  which  the  jury  may  infer,  in  their 
discretion,  that  the  plaintiffs  had  not  acted  fairly  in  the  mat- 
ter." The  third  instruction  was  given  by  inserting  the  words, 
"the  jury  may  infer,"  in  the  seventh  line  thereof,  next  after 
the  work  "fact."  To  which  refusal  and  alterations  by  the 
Court  the  defendants  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  below 
for  $10,000  damages.  A  motion  was  made  by  the  defendants 
for  a  new  trial,  and  overruled,  and  a  judgment  rendered  upon 
the  verdict,  as  before  stated. 

The  following  are  assigned  by  the  plaintiffs  in  error  as 
causes  of  error,  to  wit : 

1.  The  Court  erred  in  refusing  the  continuance  prayed  for. 

2.  In  not  requiring  the  plaintiffs  below  to  give  security 
for  costs. 

3.  In  admitting  the  evidence  of  Woodworth,  notwithstand- 
ing his  interest  in  the  event  of  the  suit. 

4.  In  admitting  the  policies  to  be  read  to  the  jury. 

5.  In  rejecting  the  evidence  of  title  offered  by  the  defend- 
ants below. 

6.  In  rejecting  the  assignment  from  the  Marseilles  Man- 
ufacturing Company  to  John  C.  Champlin. 

8.  In  admitting  the  release  of  the  mortgage  from  Jackson 
to  Kimball. 
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8.  In  refusing  the  instructions  asked  for  by  the  defendants 
below. 

9.  And  in  giving  the  instructions  as  modified  by  the  Court. 
In  disposing  of  the  principal  matters  in  issue  between  the 

parties,  we  do  not  deem  it  necessary,  either  to  notice  all  the 
objections  which  were  raised  by  the  plaintiffs  in  error,  in  the 
Court  below,  or  which  have  been  assigned  as  causes  of  error 
in  this  Court ;  but  will  confine  our  opinion  to  such  of  the 
questions  only,  as  appear  to  be  necessary  to  a  proper  under- 
standing of  the  cause,  and  a  correct  determination  of  the 
relative  rights  of  the  parties,  upon  the  whole  matter  as  sub- 
mitted by  the  record. 

The  plaintiffs  in  error  contend,  in  the  first  place,  that  the 
Circuit  Court  erred  in  refusing  the  continuance  of  the  cause 
at  the  May  term  1843,  for  the  reasons  stated  in  the  affidavit 
of  Moses  G.  Atwood,  the  Secretary  of  the  Company.  This 
exception,  we  think,  is  well  taken  ;  as  well  on  account  of  a 
substantial  amendment  of  the  declaration  at  that  term,  as  for 
the  want  of  sufficient  time  to  procure  the  testimony  of  wit- 
nesses deemed  important  at  the  trial.  Two  separate  decla- 
rations had  been  filed  in  the  suit;  a  motion  was  made  to  compel 
,the  plaintiffs  below  to  elect  upon  which  they  would  proceed ; 
the  plaintiffs  thereupon  obtained  leave  to  amend ;  and  the 
declaration  on  policy  763  was  amended  by  incorporating  with 
it,  the  two  counts  of  the  declaration  on  policy  467,  with  suita- 
ble alterations  to  make  it  a  declaration  with  four  counts, 
embracing  the  contracts  of  the  parties,  and  supposed  liabili- 
ties of  the  defendants  below,  under  the  two  policies.  This 
we  consider  a  substantial  amendment  of  the  declaration,  and 
according  to  the  authority  of  the  case  of  Covell  v.  Marks,  1 
Scam.  525,  the  defendants  below  were  entitled  to  a  continu- 
ance, without  being  required  to  show  that  they  were  surpri- 
sed by  the  amendment.  In  that  case,  the  amendment  was 
made  by  adding  to  the  description  of  the  note  sued  upon,  the 
words,  "with  twelve  per  cent,  interest  from  the  date  until 
paid;"  and  the  Court  held,  that  the  defendants,  without  show- 
ing further  cause,  were  entitled  to  a  continuance. 

We  are  also  of  opinion,  upon  the  other  ground,  that  suffi- 
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cient  time  was  not  allowed  after  the  filing  of  the  declaration, 
in  so  important  a  cause,  to  have  enabled  the  defendants  below, 
either  to  have  procured  the  personal  attendance  of  True  and 
Cook,  two  of  the  witnesses  named  in  the  affidavit,  from  La 
Salle  county,  a  distance  of  two  hundred  and  twenty  five 
miles  from  the  place  of  trial,  by  subpama,  or  to  have  taken 
their  depositions  upon  proper  notice  to  the  plaintiffs. 

Under  the  plea  of  the  general  issue,  and  the  notice  under 
it,  the  defendants  below  had  a  right  to  avail  themselves  of  any 
matter  of  defence  arising  from  the  illegality  of  the  insurance, 
from  a  non-compliance  with  some  express  or  implied  war- 
ranty or  condition,  from  the  want  of  a  proper  interest,  from 
misrepresentation  or  concealment,  or  from  a  performance  on 
their  own  part  of  the  terms  of  the  policies.  The  defendants 
below  stated  in  their  affidavit  for  a  continuance,  that  they 
expected  to  prove  by  these  witnesses,  "that  after  the  issuing 
of  the  two  policies  of  insurance,  and  a  short  time  previous  to 
the  destruction  of  the  insured  buildings  by  fire,  the  plaintiffs 
below  erected  adjoining  to  one  of  the  saw  mills  insured,  a 
steam  furnace,  by  which  the  risk  was  greatly  increased,"  &c. 
Such  evidence  was  material  and  proper  under  the  issue,  it 
being  a  question  for  the  consideration  of  the  jury,  whether 
the  addition,  to  one  of  the  insured  buildings,  of  a  steam  fur- 
nace, after  the  insurance  was  effected,  increased  the  risk  of 
the  insurers  or  not.  Cary  v.  The  Com.  Ins.  Co.  10  Pick.  535. 
For  these  reasons,  without  going  further  into  an  examination 
of  the  arguments  of  counsel,  and  the  authorities  produced  in 
this  Court  at  the  hearing,  we  are  of  opinion,  that  the  Circuit 
Court  erred  in  not  sustaining  the  motion  for  a  continuance. 

The  third  cause  assigned  for  error,  and  to  which  we  will 
give  a  passing  notice,  questions  the  correctness  of  the  decis- 
ion of  the  Circuit  Court  in  admitting  the  evidence  of  James 
H.  Woodworth,  on  account  of  his  supposed  interest  in  the 
event  of  the  suit :  first,  as  a  stockholder  in  the  Marseilles 
Manufacturing  Company ;  and  secondly,  as  a  creditor  of  that 
Company.  It  appears  from  his  testimony,  that  he  had  been 
a  stockholder  in  the  company,  but  had  sold  out  his  stock  be- 
fore the  trial  in  the  Court  below,  and  also  that  he  was  a  credi- 
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tor  of  the  Company.  As  to  the  first  objection,  the  doctrine 
appears  to  be  well  settled,  that  a  stockholder  in  a  bank  or 
insurance  company  may  sell  out  his  stock  after  the  com- 
mencement of  a  suit,  and  will  thereby  become  a  competent 
witness.  1  Greenleaf ' s  Ev.  437.  In  regard  to  the  second 
objection,  the  question  is,  whether  it  shall  go  to  his  compe- 
tency or  credibility.  He  stated  in  the  course  of  his  exam- 
ination, that  he  had  no  interest  in  the  event  of  the  suit,  ex- 
cept as  a  creditor  of  the  plaintiffs  below,  but  expected  that 
his  dividend  would  be  increased,  as  such  creditor,  by  a  re- 
covery in  this  suit ;  that  he  believed  the  Marseilles  Manu- 
facturing Company  would  be  able  to  pay  all  its  debts,  not- 
withstanding the  plaintiffs  below  should  fail  in  the  suit :  and, 
upon  being  recalled  upon  the  stand,  after  the  examination  of 
"Wakefield  and  Winlock,  who  were  introduced  as  witnesses 
by  the  defendants  below,  in  relation  to  the  erection  of  a  steam 
furnace  adjoining  to  one  of  the  saw  mills  insured,  he  further 
testified,  "  that  the  furnace  did  not  increase,  but  diminished 
the  risk  of  the  insurers."  A  remote  contingency,  or  the 
mere  expectation  of  a  benefit  or  payment,  will  not  disqualify 
a  witness.  To  render  him  incompetent,  he  must  in  the  gen- 
eral have  a  legal  interest  in  the  event  of  the  suit ;  and  such 
interest  should  be  certain,  direct  and  immediate ;  as  other- 
wise it  goes  to  his  credibility,  and  not  to  his  competency. 
A  general  creditor  will  be  competent,  although  he  swears 
that  he  expects  his  prospects  for  the  recovery  of  his  debt  will 
be  increased  by  the  recovery  of  a  judgment  in  the  particular 
suit.  1  Greenleaf's  Ev.  437,  in  note ;  6  Cowen,  622 ;  1  U. 
S.  Dig.  416,  §  132  ;  lb.  419,  §  212.  To  have  rendered  Wood- 
worth  incompetent,  it  should  have  been  shown  that  the  Mar- 
seilles Manufacturing  Company  was  insolvent,  and  unable 
to  pay  its  debts,  if  such  was  the  fact.  In  that  event,  he 
would  have  been  directly  interested  in  increasing  the  funds 
of  the  Company  by  a  recovery  of  the  amount  insured  by  the 
two  policies  ;  inasmuch  as  his  dividend  as  a  creditor  of  the 
Company  would,  upon  such  recovery,  be  increased  in  a  cor- 
responding proportion. 

The  rule  in  regard  to  the  admissibility  of  persons  as  wit- 
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nesses,  who  are  supposed  to  be  interested  in  the  event  of 
the  suit,  has  been  very  much  enlarged  within  a  few  years 
past,  both  in  the  courts  of  England  and  America;  so  that 
the  general  rule  may  now  be  stated  to  be,  that  the  witness 
will  be  permitted  to  testify  in  all  cases  where  he  is  not  di- 
rectly interested  in  the  event  of  the  suit ;  and  to  allow  the 
objection  to  go  to  his  credibility,  rather  than  to  his  com- 
petency, (a) 

In  this  case,  "Woodworth  having  ceased  to  be  a  stockholder 
before  the  trial  below,  could  not  as  a  mere  creditor  expect 
any  thing  more  than  his  debt  and  interest,  if  the  Company, 
according  to  his  belief,  would  be  able  to  pay  its  debts  with- 
out a  recovery  in  this  suit.  He  would  not  depend  upon  such 
recovery  for  the  payment  of  his  demand,  unless  the  Company 
should,  contrary  to  his  expectation,  turn  out  in  the  end  to 
be  insolvent;  in  which  event  he  would  be  interested  to  the 
extent  of  his  dividend.  Upon  the  whole,  we  think  his  in- 
terest too  remote,  if  he  is  to  be  believed,  to  have  excluded 
him  as  a  witness,  and  that  the  Court  below  decided  correctly 
in  permitting  his  evidence  to  go  to  the  jury. 

In  regard  to  the  fourth  assignment  of  error,  it  is  only  ne- 
cessary to  say,  that  under  the  twelfth  section  of  the  Practice 
Act,  the  two  policies  were  properly  allowed  to  be  read  in  evi- 
dence to  the  jury  without  proof  of  their  execution.  That 
section  provides,  "  that  no  person  shall  be  permitted  to  deny, 
on  trial,  the  execution  of  any  instrument  in  writing,  whether 
sealed  or  not,  upon  which  any  action  may  have  been  brought 
unless  the  person  denying  the  same  shall  verify  his  plea  by 
affidavit,"  &c.  '  Gale's  Stat.  531,  532. 

We  will  now  pass  over  the  remaining  assignments  of  error, 
with  the  exception  of  the  eighth,  which  we  think  presents 
the  main  question  for  revision  in  this  Court.  It  consists  in 
the  refusal  of  the  Court  to  give  the  instructions  to  the  jury, 
which  were  asked  for  by  the  defendants  at  the  trial  in  the 
Court  below..  The  first  instruction  asked  for  by  the  defen- 
dants below,  and  which  the  Court  refused  to  give  to  the  jury, 
is  as  follows :  "  That  if  the  jury  believe  from  the  testimony, 
that  at  the  time  of  the  execution  and  delivery  of  the  policies 

(a)  Laws  of  1867,  p.  183. 
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sued  upon,  the  plaintiffs  had  a  less  estate  than  the  whole  in  lot 
No.  2,  in  the  town  of  Marseilles,  upon  which  the  buildings 
insured  were  erected,  and  the  same  was  not  disclosed  in  the 
application  of  the  plaintiffs  to  the  defendants  for  insurance, 
they  must  find  for  the  defendants."  This  instruction,  we 
think,  should  have  been  given.  The  13th  section  of  the  "Act 
to  incorporate  the  Illinois  Mutual  Fire  Insurance  Company," 
approved  February  23d,  1839,  is  as  follows:  "Said  Com- 
pany may  make  insurance  for  any  term  not  exceeding  ten 
years,  and  any  policy  of  insurance,  issued  by  said  Company, 
signed  by  the  President  and  countersigned  by  the  Secretary, 
shall  be  deemed  valid  and  binding  on  said  Company,  in  all 
cases  where  the  assured  has  a  title  in  fee  simple,  unincumber- 
ed, to  the  building  or  buildings  insured,  and  to  the  land  cover- 
ed by  the  same ;  but  if  the  assured  have  a  less  estate  therein, 
or  if  the  premises  be  incumbered,  the  policy  shall  be  void, 
unless  the  true  title  of  the  assured,  and  the  incumbrances  on 
the  premises  be  expressed  therein."  Neither  of  the  policies 
sued  upon,  or  the  applications  or  representations,  which,  by 
the  terms  of  the  contracts,  are  made  parts  of  the  policies  to 
which  they  refer,  express  that  the  title  of  the  defendants  in 
error  to  the  land  upon  which  the  insured  buildings  were 
erected,  was  less  than  an  estate  in  fee  simple,  or  that  the 
same  was  incumbered;  the  inference,  therefore,  must  be, 
that  they  had  an  unincumbered  estate  in  fee  simple,  as  other- 
wise the  buildings  would  not  be  of  an  insurable  character, 
and  the  policies,  by  the  terms  of  the  charter,  void. 

It  is  contended  on  the  part  of  the  defendants  in  error,  that 
the  applications  and  policies  were  filled  up  and  executed  ac- 
cording to  the  forms  furnished  by  the  agents  of  the  plaintiffs 
in  error,  and  that,  consequently,  they  have  no  right  to  com- 
plain, and  are  bound  by  the  contracts,  as  they  appear  upon 
the  face  of  the  policies.  This  doctrine  is  certainly  correct, 
when  applied  ordinarily  to  joint  stock  marine  and  fire  in- 
surance companies,  where  the  parties  assured  are  not  mem- 
bers of  the  company,  but  is  not  applicable  to  the  Illinois 
Mutual  Fire  Insurance  Company,  where  the  insured  as  well 
as  the  insurers,  are,  by  virtue  of  the  contract  of  insurance, 
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and  the  conditions  of  the  charter,  alike  members  of  the  Com- 
pany. 

The  second  section  of  the  charter  provides,  "that  all  and 
every  person  and  persons  who  shall  at  any  time  become  in- 
terested in  said  company,  by  insuring  therein,  shall  be  deemed 
and  taken  to  be  members  thereof,  for  and  during  the  term  spe- 
cified in  their  respective  policies,  and  no  longer,  and  shall  at 
all  times  be  concluded  and  bound  by  the  provisions  of  this 
Act."  Both  the  policies  refer  to  the  Act  incorporating  the 
Mutual  Fire  Insurance  Company,  and  the  company  promise 
in  case  of  loss  or  destruction  by  fire,  to  pay  to  the  insured, 
"according  to  the  provisions  of  the  said  Act,"  the  .sums  in- 
sured within  three  months  after  the  said  property  shall  be 
burnt,  &c.  Here  the  charter  itself  is  made  a  part  of  the  con- 
tract, and  it  will  not  do  to  permit  the  defendants  in  error,  who 
are  also  members  of  the  Company,  to  plead  ignorance  of  its 
provisions. 

The  plaintiffs  below  averred  in  their  declaration  that  they 
had  an  interest,  in  the  property  destroyed  at  the  time  of  the 
execution  of  the  policies,  and  from  thence  until  the  said  loss 
by  fire,  to  a  large  amount,  &c.  As  to  the  averment  of  inter- 
est, it  is  said,  that  no  particular  description  is  necessary  to  be 
stated  in  the  declaration,  but  that  it  must  be  apparent  from 
the  facts  as  averred  that  there  is  an  interest.  From  an  ex- 
amination of  numerous  authorities,  the  result  appears  to  be, 
that  at  common  law,  a  policy  of  insurance  is  considered  in 
the  nature  of  a  contract  of  indemnity,  and  though  it  were  de- 
clared on  without  any  direct  averment  of  interest,  yet  the 
declaration  upon  its  face  would  import  an  insurable  interest, 
which  must  be  proved  by  the  plaintiffs  at  the  trial.  Sir  James 
Mansfield,  when  Chief  Justice  of  the  Court  of  Common  Pleas, 
said :  "it  is  incumbent  on  the  plaintiffs  to  state  in  the  first 
place  in  their  declaration,  and  afterwards  to  make  out  in  evi- 
dence a  substantial  interest ;  so  that  if  the  averment  of  interest 
should  be  stricken  out  there  would  be  no  foundation  for  the 
action."  2  Phillips  on  Insurance,  623,  624.  The  averment 
of  interest  in  the  property  insured,  was  therefore  a  material 
and  substantial  averment,  and,  in  legal  intendment,  meant 
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such  an  interest  or  ownership  as  was  insurable  under  the 
charter  of  the  Company;  and  as  a  less  estate  than  an  unincum- 
bered fee  simple  estate  in  the  land  upon  which  the  insured 
buildings  were  erected,  was  not  set  forth  and  described  either 
in  the  applications  or  policies,  according  to  the  13th  section 
of  the  Act  of  incorporation,  a  fee  simple  estate  will  be  intended, 
as  otherwise  the  policies  would  be  void.  By  the  6th  section 
of  the  charter  it  is  provided  that  "  insurances  shall  be  made 
in  all  cases  upon  the  representation  of  the  assured,  contained 
in  his  application  therefor,  which  representation  shall  in  fair- 
ness and  good  faith,  state  all  the  material  circumstances 
within  his  knowledge  which  may  affect  the  risk."  If  the  in- 
sured, therefore,  at  the  time  of  the  insurance,  had  a  less  estate 
than  an  unincumbered  estate  in  fee  simple  in  the  premises,  it 
was  their  duty  to  have  disclosed  that  fact  to  the  insurers,  as 
otherwise  by  the  concealment  of  the  true  nature  of  their  title, 
a  fraud  would  be  practiced  upon  all  the  other  members  of  the 
Company.  We  think,  under  the  circumstances  of  this  case, 
that  the  plaintiffs  in  error  had  a  right  to  infer,  that  the  defend- 
ants in  error  had  a  fee  simple  estate  in  the  premises,  and  that 
in  making  and  delivering  the  policies  they  were  warranted 
in  believing  that  their  title  was  of  that  character.  The  omis- 
sion by  the  defendants  in  error  to  state,  that  they  had  a  less 
estate  than  an  unincumbered  estate  in  fee  simple,  in  the  ap- 
plications for  insurance,  so  that  their  true  interest  in  the  pre- 
mises might  have  been  stated  in  the  policies  if  otherwise,  also 
amounted  to  a  warranty  that  their  title  was  such  as  was  re- 
quired by  the  charter,  as  otherwise  the  buildings  upon  which 
the  insurance  was  requested,  would  not  have  been  of  an  in- 
surable character.  This  warranty  operated  as  a  condition 
precedent  to  the  assured's  right  of  recovery,  and  they  cannot 
recover  on  the  policies,  without  averring  and  proving,  that 
such  condition  has  been  complied  with. 

In  the  case  of  Stetson  v.  The  Mass.  Mutual  Fire  Ins.  Co. 
4  Mass.  337,  Sewall,  Justice,  lays  down  the  law  thus  :  "  the 
estimate  of  the  risk  undertaken  by  an  insurer  in  a  policy 
against  loss  by  tire,  must  generally  depend  upon  the  descrip- 
tion of  it  made  by  the  assured   or  his  agent.     A  mistake  or 
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omission  in  his  representation  of  the  risk,  whether  wilful  or 
accidental,  if  material  to  the  risk  insured,  avoids  the  contract; 
and  a  warranty  being  in  the  nature  of  a  condition  precedent, 
must  be  fulfilled  by  the  insured,  before  performance  can 
be  enforced  against  the  insurer  ;  and  whether  the  thing  war- 
ranted was  material  or  not ;  whether  the  breach  of  it  pro- 
ceeded from  fraud,  negligence,  misrepresentation,  or  any 
other  cause,  the  consequence  is  the  same.  Columbian  Ins. 
Co.  v.  Lawrence,  10  Peters,  515  ;  Marshall  on  Insurance,  335, 
339,  347 ;  Alston  v.  The  Mechanics'  M.  F  Ins.  Co.  4  Hill's 
(N.  Y.)  R.  334  ;  Fowler  v.  The  JEtna  Fire  Ins.  Co.  6  Cowen, 
676.  So  that  it  appears  to  be  well  settled,  that  in  an  action 
on  a  policy  of  insurance  against  fire,  the  plaintiff  on  the  trial 
must  prove  that  he  had  an  insurable  interest  in  the  premises 
before  he  can  recover.  Gilbert  v.  Tlie  JV.  A.  Fire  Ins.  Co. 
23  Wend.  43 ;  Candler  v.  Rossiter,  10  do.  488  ;  Columbian 
Ins.  Co.  v.  Lawrence,  2  Peters,  25. 

Did  the  plaintiffs  prove  such  an  interest  in  the  lot  upon 
which  the  insured  buildings  were  erected,  at  the  trial  in  the 
Court  below  ?  The  only  evidence  upon  that  subject  was 
the  parol  statement  of  James  H.  Woodworth,  "  that  the  de- 
fendants in  error  were  the  owners  of  the  property  insured." 
It  is  said  in  2  Phillips  on  Ins.  735,  746,  that  "  in  regard  to  a 
ship  or  other  personal  property,  possession  and  other  acts  of 
ownership  are  evidence  of  interest ;"  but  we  have  not  been 
able  to  find  any  authority  in  cases  of  insurance  against  fire, 
where  the  same  doctrine  has  been  applied  to  an  interest  in 
land.  But  admitting  that  possession  in  this  case  could  prop- 
erly be  considered  as  prima  facie  evidence  of  a  fee  simple 
estate  in  the  premises,  so  as  to  throw  the  onus  probandi  upon 
the  plaintiffs  in  error,  has  such  possession  been  proved  by 
any  of  the  witnesses  to  have  been  in  the  defendants  in 
error  ?  We  think  not.  Where  the  possession  of  land  alone 
is  relied  upon  for  any  legal  purpose,  in  the  absence  of  paper 
title,  it  should,  in  the  language  of  the  law,  be  a  pedis  pos- 
sessio,  an  actual  occupancy  of  the  premises  in  question. 
Webb  v.  Sturtevant,  1  Scam.  181.  The  witness,  Wood- 
worth,  says  that  they  were  the  owners  of  the  property  in- 
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sured,  meaning  thereby  that  they  were  the  owners  of  the 
buildings  and  improvements  which  were  insured,  and  not  the 
land  covered  by  them.  The  term  "  owner,"  or  "  ownership," 
as  applied  to  land,  according  to  the  authority  of  the  case  of 
Wright  v.  Bennett,  3  Scam.  258,  means  a  fee  simple  estate, 
and  the  plaintiff  in  that  case  was  required  to  prove  such  an 
estate  in  the  lands  trespassed  upon,  before  he  could  entitle 
himself  to  a  verdict. 

Titles  to  real  estate  in  this  State,  emanating  as  they  do  in 
all  cases  in  the  first  instance  from  the  United  States  by  grant 
or  patent,  are  susceptible  of  easy  proof,  and  it  is  imposing  no 
hardship  upon  the  defendants  in  error  to  require  such  proof 
at  their  hands,  rather  than  to  impose  the  negative  burden 
upon  the  plaintiffs  in  error  of  showing  title  out  of  them. 
They  are  supposed  to  be  best  acquainted  with  their  own  title, 
they  have  possession  and  control  of  the  written  evidence  to 
sustain  it,  and  it  is  but  right  that  they  should  be  required  to 
establish  it  by  the  best  proofs  the  nature  of  the  case  is  sus- 
ceptible of.  It  is  also  proper  that  the  defendants  in  error 
should,  show  themselves  possessed  of  a  fee  simple  estate  in 
the  premises,  for  another  reason.  By  the  9th  section  of  the 
charter,  it  is  provided  that  "  every  member  of  said  Company 
shall  be  and  he  is  hereby  bound  to  pay  his  proportion  of  all 
losses  and  expenses  happening  or  accruing  in  and  to  said. 
Company ;  and  all  buildings  insured  by  and  with  said  Com- 
pany, together  with  the  right,  title  and  interest  of  the  as- 
sured, to  the  lands  on  which  they  stand,  shall  be  pledged  to 
said  Company ;  and  the  said  Company  shall  have  a  lien  there- 
on against  the  assured,  during  the  continuance  of  his,  her  or 
their  policies."  As  every  member  is  bound  to  pay  his  due 
proportion  of  all  losses  and  expenses  which  may  happen  to 
the  Company,  they  should  in  all  cases,  act  fairly  and  honestly 
towards  each  other,  as  otherwise  the  contributions  would  be 
in  unequal  and  unjust  proportions.  If  the  estate  of  the  insured 
be  less  than  a  title  in  fee  simple,  they  should  disclose  that 
fact,  and  cause  its  true  nature  to  be  inserted  in  the  policy  ; 
if  it  be  a  fee  simple  estate,  they  should  not  consider  it  a  hard- 
ship to  be  required  to  prove  it.     The  representation   ought 
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always  to  be  fair,  and  omit  nothing  which  is  material  for  the 
insurers  to  know,  as  the  extent  of  the  assured's  interest  in 
the  real  estate  is  always  considered  by  the  insurers,  in  taking 
or  rejecting  the  risk,  and  in  estimating  the  premium ;  and  af- 
fords them  an  opportunity  of  judging  how  far  the  insured  may 
be  engaged  or  interested  in  guarding  the  property  insured 
against  loss,  or  may  be  induced  to  be  careless  in  order  to 
convert  their  interest  into  money. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of 
the  Court  below  should  be  reversed,  and  the  cause  remanded 
for  the  purpose  of  affording  the  defendants  in  error  an  op- 
portunity of  proving  to  the  jury  such  a  title  to  the  land  as, 
according  to  the  13th  section  of  the  charter,  would  make 
the  buildings  which  were  upon  it,  of  an  insurable  character ; 
and  to  the  plaintiffs  in  error  to  rebut  such  proofs  by  showing 
either  an  absence  of  such  title,  that  it  is  defective,  or  that  the 
estate  was  encumbered  by  such  mortgages  or  liens  as,  by  the 
provisions  of  the  charter,  would  defeat  the  action. 

Judgment  reversed  with  costs,  and  the  cause  remanded  to 
the  Court  below  for  further  proceedings,  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 
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McDonald  v.  Fithian  ct  al. 

Alexander    McDonald,    appellant,    v.    William    Fithian, 
et  al.,  appellees. 

Appeal  from  Vermillion. 

An  agent  cannot  deal  for  his  own  advantage  with  the  thing  purchased  for 
his  principal;  or  become  the  seller,  or  buyer,  to  or  of  them,  because  of 
his  confidential  relation,  and  his  duty  to  disclose  to  his  principal  every 
fact,  circumstance  or  advantage  in  relation  to  the  purchase;  which  may 
come  to  his  knowledge. 

Under  a  verbal  agency,  the  agent  cannot  bind  his  principal  in  the  purchase 
of  real  estate ;  and  where  one  acts  gratuitously  in  a  relation  of  mere 
friendship,  or  instrumentality,  he  is  not  to  be  clothed  with  the  character 
and  all  the  responsibilities  of  an  agent.  But,  even  in  this  relation,  he 
cannot  avail  himself  of  any  information  he  may  acquire,  or  of  the  confi- 
dence imparted,  to  commit  a  fraud  upon  the  friend  he  consents  to  serve. 
All  his  acts  must  be  in  good  faith.  If  the  principal  consent  to  a  con- 
tract upon  false  and  fraudulent  information,  materially  affecting  his 
rights,  and  in  ignorance  of  the  truth,  he  will  not  be  bound  by  such  con- 
sent. If  fraud  is  proved,  all  the  consequences  should  follow,  whether 
the  person  acts  as  agent  or  friend,  and  with  or  without  compensation  for 
his  trouble. 

A  refusal,  on  the  part  of  an  agent,  to  explain  circumstances,  which  explana- 
tion, when  given,  does  not  at  all  vary  or  affect  the  rights  of  the  parties, 
will  not  amount  to  a  fraud. 

Bill  in  Chancery  for  relief,  and  injunction,  &c,  before 
the  Hon.  William  Wilson,  October  term  1843.  Injunction 
dissolved,  and  bill  dismissed. 

The  original  bill  represents,  that  some  time  in  the  month 
of  March,  1836,  one  Isaac  R.  Moores,  of  the  county  of  Ver- 
million, as  the  agent  of  complainant,  together  with  one  James 
P.  Murphy,  as  the  agent  of  one  John  H.  Murphy,  of  the  said 
county,  and  one  Hezekiah  Cunningham,  also  of  said  county, 
in  his  own  right  and  behalf,  'and  also  with  one  William 
Fithian,  of  same  county,  in  his  own  right  and  behalf,  went  to 
Milwaukie,  (W.  T.)  for  the  purpose  of  purchasing  lands  or 
lots  in  that  place ;  and  after  arriving  there,  the  said  Fithian 
made  a  proposition  to  act  for  the  company  ;  that  is  to  say,  for 
complainant  and  said  J.  II.  Murphy  and  H.  Cunningham,  as 
the  agent  to  contract  with  and  purchase  from  one  Solomon 
Juneau,  of  the  said  town  of  Milwaukie,  (W.  T.)  four  acres 
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of  land  situate  in  said  town,  and  suggested  to  said  Cunning- 
ham, and  to  the  said  agents  of  said  J.  EL  Murphy  and  said 
complainant,  that  as  he,  said  Fithian,  had  had  dealings  with 
said  Juneau,  he  might  do  better  than  said  Cunningham,  and 
the  said  agents  of  J.  H.  Murphy  and  said  complainant  could 
do  for  themselves ;  and  that  the  said  Fithian  engaged  and 
promised,  if  the  said  Cunningham  and  the  said  agents  would  so 
appoint  him  agent  as  aforesaid,  that  he,  said  Fithian,  would 
proceed  to  contract  and  make  such  terms  with  the  said 
Juneau  as  would  comport  with  the  mutual,  equal,  and  best 
interests  of  himself,  (and  as  the  agent  of  complainant,  J.  H. 
Murphy  and  Cunningham,)  and  of  them,  the  said  complainant, 
J.  H.  Murphy,  and  Cunningham,  for  the  said  four  acres. 

It  further  states,  that  after  hearing  the  said  proposition  and 
agreements  of  Fithian,  the  said  agents,  and  Cunningham, 
relying  on  the  representations  of  said  Fithian,  and  upon  his 
faithful  and  conscientious  fulfilment  of  his  said  agency,  con- 
sented to  his,  said  Fithian's,  acting  as  their  mutual  agent,  and 
for  himself  and  for  the  common  and  equal  benefit  of  himself, 
this  complainant  and  said  Cunningham  and  J.  H.  Murphy,  for 
the  purchase  from  said  Juneau  of  four  acres  as  aforesaid,  and 
with  the  express  and  mutually  recognized  agreement  and 
understanding  on  the  part  of  the  said  four  parties,  that,  after 
the  purchase  of  said  four  acres  from  said  Juneau  by  said 
Fithian,  after  the  manner  of  the  aforesaid  proposition  and 
assurances  of  the  said  Fithian,  each  of  the  said  parties  should 
have  and  take  one  acre  of  said  land ;  that  is  to  say,  that  he, 
the  said  Fithian,  should  have  one  acre,  and  this  complainant, 
J.  H.  Murphy,  and  Cunningham  one  acre  each,  and  they,  the 
three  last  named,  to  pay  one  equal  part  or  proportion  of  the 
amount  which  he,  said  Fithian,  having  bargained  with  said 
Juneau  for  the  reciprocal  advantage  of  the  four  described 
parties  interested,  should  contract  and  give  for  said  lots. 

This  agreement  being  made,  the  said  Fithian  proceeded  to 
treat  with  Juneau  for  said  four  acres ;  the  other  three  parties, 
J.  H.  Murphy,  Cunningham,  and  this  complainant,  taking  no 
part  whatever  in  the  conversation  and  negotiation  with  said 
Juneau  for  said  lots ;  but  in  conformity  with  the  foregoing 
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agreement,  leaving  the  treaty  wholly  to  said  Fithian.  After 
said  Fithian  and  Juneau  had  conversed  apart  from  said  Cun- 
ningham and  the  agents  of  said  J.  H.  Murphy  and  this  com- 
plainant, they  came  together  in  the  presence  of  said  Cun- 
ningham and  said  agents,  and  many  others,  when  and  where 
said  Fithian  observed  as  follows,  or  to  the  same  eifect .  "Now, 
Mr.  Juneau,  say  what  is  the  least  you  will  take  for  this  pro- 
perty," meaning  the  said  four  acres;  to  which  Juneau  replied, 

"not  one  d d  cent  less  than  three  thousand  dollars  per 

acre."  That  then  said  Juneau  and  Fithian  retired  to  the 
house  of  Juneau,  and  the  next  intelligence  received  by  said 
Cunningham  and  said  agent  of  J.  EL  Murphy  and  this  com- 
plainant from  said  Fithian  was,  that  the  trade  was  made,  and 
at  that  price;  that  is  to  say,  at  $3000  per  acre  for  said  land. 
Immediately  thereafter  the  writings  were  ready,  said  Fithian 
telling  said  Cunningham  and  said  agents  that  Juneau  preferred 
taking  his,  said  Fithian's  notes  for  the  whole  four  acres, 
each  of  the  others  giving  their  notes  to  him,  Fithian,  for  one 
acre  each;  which  was  agreed  to  by  said  Cunningham  and  said 
agents ;  and  J.  P.  Murphy  was  called  into  Juneau's  house, 
and  requested  by  said  Fithian  to  witness  the  writings  given 
by  said  Fithian  to  said  Juneau,  the  said  Cunningham  and 
said  agents  being  out  of  the  house  and  seeing  nothing  of  said 
writings. 

The  complainant  also  states,  that  by  the  agreement  on  all 
hands,  the  said  trade  was  to  be  kept  secret,  and  the  terms  not 
to  be  known  except  to  those  concerned ;  that,  agreeably  to 
the  trade,  as  said  Fithian  informed  said  Cunningham  and  the 
agents  of  the  complainant,  and  said  J.  H.  Murphy,  one  fourth 
of  the  purchase  money  was  to  be  paid  down,  and  the  balance 
to  be  divided  into  three  equal  payments  of  six,  twelve,  and 
eighteen  months,  making  his,  Fithian's,  notes  to  Juneau  $3000 
each,  the  whole  four  acres  amounting  by  the  contract,  as 
Fithian  represented  to  said  Cunningham  and  said  agents,  to 
the  sum  of  $12,000;  that  then  said  Fithian  required  of  said 
Cunningham  and  said  agents  to  furnish  him  with  their  quota 
of  cash  payments  respectively,  saying  that  he  had  to  pay 
Juneau  one  fourth  of  the  twelve  thousand  dollars  down,  ac- 
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cording  to  the  contract,  which  said  Cunningham  and  said 
agents  forthwith  complied  with,  by  paying  each  of  them  the 
sum  of  seven  hundred  and  fifty  dollars  into  the  hands  of  said 
Fithian,  except,  perhaps,  $200,  which  the  agent  of  the  com- 
plainant fell  short  of  that  sum,  and  which  said  Fithian  agreed 
to  advance,  and  wait  till  said  agent  returned  to  Danville,  and 
which  deficit  was  promptly  paid  to  said  Fithian  by  said  agent 
or  complainant  upon  their  return  to  Danville ;  and  except 
some  similar  deficit  on  the  part  of  said  J.  H.  Murphy  and 
Cunningham,  which  was  also  adjusted  readily,  in  the  same 
way;  said  Fithian  being  very  willing  to  supply  the  deficiency. 
Upon  the  return  of  said  Fithian,  Cunningham,  and  agents  to 
Danville,  to  wit,  in  the  month  of  April,  1836,  this  complain- 
ant, as  well  as  said  J.  H.  Murphy  and  Cunningham,  executed 
and  delivered  to  said  Fithian,  his  three  several  bonds  for  the 
balance  of  the  $3000,  one  of  which  he  has  since  paid  and 
taken  up.  Upon  the  said  two  other  bonds  made  the  15th  of 
April,  1836,  one  payable  on  or  before  the  4th  of  April,  1837, 
the  other  payable  on  the  4th  of  October,  1837,  each  for  the 
sum  of  $750,  upon  which  suit  was  instituted  and  judgment 
obtained  by  said  Fithian,  in  the  Vermillion  Circuit  Court,  at 
the  May  term  1841,  for  the  sum  of  $1500,  and  $349  damages. 
The  bill  also  alleges,  that  some  two  or  three  months  after 
the  purchase  of  the  lots  aforesaid,  the  said  Fithian  went  to 
Milwaukie  as  he  admitted  ;  and  after  his  return,  he  remarked 
"that  he  had  been  to  Milwaukie  and  had  settled  the  bond  he 
held  on  Juneau,  and  had  got  of  Juneau  six  thousand  dollars, 
(or  something  upwards  of  that  amount,)  in  his  own  notes 
which  Juneau  held  on  him;"  that  at  this  time,  Fithian  brought 
deeds  from  said  Juneau  for  the  said  four  acres,  and  was  dis- 
tinctly understood  to  say  that  he  had  paid  Juneau  for  the  four 
acres  aforesaid  with  the  said  title  bond  which  he,  Fithian, 
held  on  Jnneau  at  the  time  of  the  purchase  of  said  land,  and 
that  said  Fithian  admitted  at  a  subsequent  period,  "that  he 
got  his  acre,  meaning  one  of  the  four  above  described  acres, 
on  account  of  holding  this  same  bond  over  him,  Juneau,  at  the 
time  the  acres  were  bought ;"  and  also  at  the  same  time, 
"that  the  bond  was  not  named  in  the  trade  for  the  four  acres, 
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but  that  he,  Fithian,  from  some  remark  which  Juneau  made, 
understood  him,  Juneau,  to  have  referred  to  the  bond  in 
the  trade."  And  again,  at  a  more  recent  period,  "that  he, 
said  Fithian  drew  two  sets  of  notes  to  Juneau,  intending  to 
present  to  J.  P.  Murphy  as  a  witness  the  larger  notes," 
(which  corresponded  with  the  amount  he  represented  to  have 
given,)  and  other  smaller  notes,  (for  the  amount  he  did 
give,)  and  which  smaller  notes  were  not  intended  to  be  ex- 
posed to  view,  but  that  through  mistake,  being  confused,  the 
smaller  ones  were  presented  to  J.  P.  Murphy,  which  were, 
as  he,  meaning  J.  P.  Murphy,  states,  for  something  over 
$2000 ;  that  said  Fithian  never  would  admit  how  much 
more  than  $2000  said  small  notes  were  drawn  for. 

The  bill  also  alleges,  that  at  some  time  since  the  land  was 
purchased  and  after  the  said  notes  were  given  by  this  com- 
plainant and  the  others,  the  said  Fithian  in  reply  to  J.  P. 
Murphy,  the  witness  to  said  notes  given  by  Fithian  to  Juneau, 
said,  "  that  he  had  made  an  arrangement  in  some  way  for  a 
part,  and  had  paid  a  greater  portion  in  hand  than  was  the 
bargain  ;"  and  attempted  to  explain  how  much  he  paid,  but 
said  J.  P.  Murphy  could  not  perceive  how  his  account  could 
correspond  with  the  contract  and  whole  transaction  as  said 
Fithian  had  represented  them. 

The  bill  states,  that  the  said  bond  which  Fithian  admits  he 
gave  to  Juneau  in  exchange  for  the  six  thousand  dollars  "  or 
upwards  "  of  his  notes  held  by  Juneau,  and  which  was  in  fact 
all  said  Fithian  ever  gave  Juneau,  if  any  thing,  for  the  said 
four  acres,  was  a  title  bond  executed  by  said  Juneau  some- 
time in  August,  1835,  stipulating  to  convey  to  said  Fithian  a 
lot  of  land  purchased  by  said  Fithian  of  Juneau  at  $500. 
The  said  bond  acknowledged  the  receipt  of  $10,000  of  said 
Fithian,  and  contained  a  covenant  to  convey  said  lot  under 
a  penalty  of  $20,000. 

The  bill  then  charges,  in  the  alternative,  that  said  Fithian 
for  the  purpose  of  obtaining  one  acre  of  said  four,  for  nothing, 
colluded  with  said  Juneau,  as  the  confidential  agent  of  his 
own  seeking,  of  the  complainant  and  the  other  principals, 
and  for  his  own  gain  agreed  that  they  should  pay  Juneau  the 
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enormous  price  of  $3000  per  acre  for  said  land;  and  that  Ju- 
neau, by  said  Fitliian's  obtaining  so  extraordinary  a  price  to 
be  paid  by  his  principals,  was  to  let  Fithian  have  his  acre 
without  money  and  without  price  ;  that  there  was  a  well  de- 
vised, well  matured  and  well  carried  out  fraud,  conspiracy 
and  confederation  by  and  between  the  said  Fithian  and  Ju- 
neau, to  their  advantage,  or  that,  at  least,  of  Fithian,  and  to 
the  detriment  and  ruin  of  this  complainant  and  the  other  pur- 
chasers ;  or  else  that  said  Juneau  was  overreached  by  said 
Fithian,  and  under  the  terror  of  said  bond  held  by  said  Fith- 
ian, was  constrained  to  yield  to  Fitliian's  dictation  and  to 
consent  to  the  seeming  contract  and  sale  of  said  lots  upon  the 
terms,  that  the  said  sale  should  enure  to  said  Fitliian's  exclu- 
sive benefit,  with  the  promise  on  his  part  that  he  would  give 
up  to  said  Juneau  the  said  bond  made  in  1835  ;  that  said  Ju- 
neau received  no  part  of  the  purchase  money  for  said  lots, 
and  that  the  same  and  all  the  notes  given  therefor,  resulted 
to  the  use,  benefit  and  possession  of  said  Fithian;  or  else  that 
said  Fithian  in  bad  faith,  did  not  give  or  contract  to  give  said 
Juneau  more  than  $9000  for  the  whole  four  acres,  thereby 
defrauding  said  complainant  and  the  other  parties  in  making 
them  pay  for  their  own  and  his  lot,  also  in  palpable  deroga- 
tion of  the  express  agreement  with  them. 

The  bill  then  prays  that  said  Fithian  be  enjoined  from  pro- 
ceeding further  with  his  judgment  on  said  bonds  of  com- 
plainant, and  that  he,  Fithian,  be  required  to  refund  all  the 
money  already  paid  by  the  complainant  as  principal  and  in- 
terest, and  to  pay  interest  thereon  from  the  time  the  same 
was  so  paid,  and  for  decree  against  him  of  all  costs  and  dam- 
ages, or  at  least  that  said  complainant  may  be  decreed  to  pay 
no  more  than  is  found  to  be  his  proper  proportion,  according 
to  the  undertaking  and  agency  he  is  bound  to  pay,  and  for 
general  relief. 

The  answer  of  Fithian  admits  that  he  was  agent  for  com- 
plainant and  others  to  negotiate  with  and  purchase  from 
Juneau  the  four  acres,  one  for  himself,  and  one  for  each  of 
his  principals.  He  states  that  after  talking  much  with 
Juneau,  he  F.  and  Juneau  came  into  the  presence  of  com- 
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plainant  and  his  other  principals  and  by-standers,  and  he  asks 
Juneau  what  is  the  lowest  he  would  take  per  acre  for  said 
land,  (notwithstanding  complainant  swears  Juneau's  price 
was  to  be  kept  secret  and  which  Fithian  does  not  deny,)  and 
upon  Juneau  saying  not  a  cent  less  than  three  thousand  dol- 
lars per  acre,  and  Juneau  being  gone,  he  F.  "  assured  "  com- 
plainant it  was  the  lowest  the  land  could  be  bought  at. 

He  states  he  may  have  admitted  he  got  up  his  six  thousand 
dollars  of  notes  for  his  title  bond  of  1835  ;  that  Juneau's  title 
bond  aforesaid  was  named  at  time  of  contract,  (but  not  to 
whom  named,)  but  that  the  terms  of  canceling  were  not 
named.  He  admits  his  acre  was  left  open,  owing  to  a  con- 
versation had  with  Juneau  just  as  they  were  about  to  close 
the  contract,  meaning  the  original  contract.  He  denies  he 
ever  told  any  one  he  was  confused  about  being  asked  by  J.  P. 
Murphy  to  explain  why  the  notes  made  by  him  to  Juneau 
which  were  witnessed  by  said  J.  P.  Murphy,  were  smaller 
than  the  contract  required. 

He  assigns  as  his  reason  for  not  disclosing  to  his  principals 
about  the  old  title  bond,  and  not  explaining  the  two  sets  of 
notes,  that  Juneau  told  him  J.  H.  Murphy  had  a  similar  bond, 
and  did  not  know  the  advantage  he,  Murphy,  had  over  him, 
Juneau,  and  therefore  Juneau  requested  him,  Fithian,  to  be 
as  silent  as  possible. 

He  says  he  paid  twelve  thousand  dollars  for  the  four  acres, 
as  follows  :  three  thousand  down,  by  canceling  the  title  bond 
of  1836  ;  and  another  payment,  to  wit :  by  deeding  to  Juneau 
lot  8,  in  block  6,  in  the  town  of  Milwaukie. 

He  denies  all  fraud,  confederacy,  &c. 

He  alleges  that  J.  P.  Murphy  was  in  the  house,  writing  the 
title  bond  given  by  said  Juneau  to  respondent  for  said  four 
acres,  during  the  whole  time  said  notes  were  being  written 
and  prepared.  He  says  he  neither  admits  or  denies  that  said 
trade  was  to  be  kept  secret  except  from  parties,  for  he  does 
not  recollect. 

He  admits  that  in  two,  or  three,  or  four  months,  he  returned 
to  Milwaukie,  and  brought  back  deeds  by  Juneau  for  each. 
He  went  in  August  for  deeds,  and  first  payment  not  due  till 


276  SUPREME  COURT. 

McDonald  v.  Fitbian  et  al. 

October.  He  denies  that  he  did  pay  Juneau  for  the  whole 
four  acres  with  the  title  bond  of  1835,  and  denies  he  ever 
said  so,  though  he  admits  and  says  he  never  has  denied  that 
he  did  pay  for  said  land  in  part  with  said  bond.  He  says  he 
does  not  remember  to  have  said  that  he  got  his  acre  of 
Juneau  on  account  of  holding  this  same  bond  over  him  at 
the  time  the  four  acres  were  bought.  He  alleges  such  a 
statement  would  be  untrue,  unless  it  be  construed  to  mean 
that  he  was  induced  to  make  the  purchase  of  one  acre  for 
himself,  from  the  fact  of  holding  said  bond  on  said  Juneau. 

He  admits  that  he  frequently  stated  the  terms  upon  which 
said  bond  should  be  canceled,  were  not  named  at  the  time 
of  the  purchase  of  said  four  acres.  He  admits  there  were 
two  sets  of  notes  drawn  at  the  time  of  said  purchase,  but 
denies  it  was  done  for  the  object  stated  in  the  bill.  He 
states  that  the  way  the  two  sets  of  notes  came  to  be  drawn, 
was  as  follows :  At  the  time  of  concluding  the  contract  for 
the  four  acres,  and  he,  J.  insisted  that  this  respondent  should 
become  paymaster  for  the  whole  four  acres,  according  to 
the  terms  of  payment,  $3000  were  paid  down,  and  three  notes 
for  three  thousand  dollars  were  written,  when  a  conversa- 
tion occurred  between  said  Juneau  and  respondent,  by  which 
it  was  agreed  the  amount  to  be  paid  for  one  of  said  acres 
should  be  left  open,  and  no  note  given  for  it,  and  to  be  settled 
for  at  the  time  the  said  bond  of  Juneau  given  to  respondent 
in  1835,  should  be  settled  for  and  canceled;  whereupon  the 
new  set  of  notes  for  less  amounts  was  drawn,  and  he  is  not 
aware  that  he  was  confused  when  said  notes  were  presented 
to  James  P.  Murphy  to  be  witnessed,  and  he  is  sure  he  never 
told  any  one  he  was  so  confused.  He  admits  that  he  did  say 
to  J.  P.  Murphy  that  he  had  made  an  arrangement  with 
Juneau,  whereby  the  amount  of  the  notes  were  lessened  ;  but 
he  denies  that  he  ever  said  to  him,  or  any  one  else,  that  he 
had  paid  a  greater  portion  in  hand  than  was  the  bargain. 
He  states,  that  the  reason  why  he  spoke  of  an  arrange- 
ment generally,  without  naming  the  particulars,  was,  that  it 
was  nothing  else  but  the  matter  concerning  the  bond  of  1835 
aforesaid ;  that  said  bond  was  for  a  heavy  penalty,  and  it  was 
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wholly  out  of  the  power  of  said  Juneau  to  comply  with  its 
conditions  in  making  the  deed  it  called  for;  that  said  Juneau 
had  another  bond  out,  given  at  the  same  time  in  1835  ;  and 
being  similar  in  every  respect  to  the  one  given  to  respon- 
dent, and  which  said  Juneau  could  not  comply  with  by  ma- 
king a  deed,  but  the  holder  of  which  was  John  H.  Murphy. 
Juneau  supposed  that  he  did  not  know  the  advantage  he  had 
of  him,  and  he,  Juneau,  did  not  wish  him,  J.  H.  Murphy,  to 
discover  it  until  he  could  make  some  arrangements  with  him, 
Murphy,  about  it ;  and  consequently  he,  Juneau,  requested 
respondent  to  be  as  silent  about  his  bond,  Fithian's,  as 
possible. 

Respondent  admits  that  the  bond  of  1835  was  such  as  is 
described  in  the  bill,  but  denies  that  it  was  all  he  paid 
Juneau  for  the  four  acres.  He  alleges  he  gave  Juneau  the 
whole  of  the  $3000  down,  and  that  he  since  made  a  payment 
on  the  said  land,  besides  that  made  by  the  canceling  of  said 
bond. 

Respondent  says  that  he  paid,  and  Juneau  received,  twelve 
thousand  dollars  for  said  four  acres,  and  that  he  paid  the 
same  as  follows,  to  wit :  "  Three  thousand  dollars  in  money, 
and  deeded  to  him  lot  ~No.  eight  (8)  in  block  six,  (6,)  in  the 
town  of  Milwaukie,  and  gave  up  and  canceled  the  bond 
of  1835." 

Respondent  further  states,  in  relation  to  this  bond,  "  that 
he  considered  it  to  be  worth  ten  thousand  dollars  to  him;  and 
previous  to  the  purchase  of  the  four  acres  aforesaid,  and  to 
the  commencement  of  the  negotiation  for  the  purchase  of  the 
same,  said  Juneau  offered  respondent  ten  thousand  dollars  in 
Milwaukie  town  property  at  its  estimated  value  for  said  bond, 
which  offer  the  respondent  declined." 

He  also  states  that  the  lot  of  ground,  as  stipulated  by  said 
bond  to  be  conveyed  to  this  respondent,  and  which  said  stip- 
ulation, as  before  stated,  it  was  out  of  the  power  of  said 
Juneau  to  comply  with,  although  it  had  cost  respondent  but 
five  hundred  dollars,  was  estimated  at  that  time  worth  from 
eight  to  ten  thousand  dollars. 

Juneau  answers  that  he  admits  he  received  the  title  bond 
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in  part  payment,  and  says  that  Fithian  paid  him  what  they 
both  estimated,  called,  and  counted  twelve  thousand  dollars 
for  the  four  acres ;  that  when  they  were  about  to  sign  and 
close  the  contract,  and  after  some  conversation,  the  precise 
nature  of  which  he  does  not  recollect,  Fithian's  acre  was 
left  open,  he,  Juneau,  saying,  "  you  do  right  with  me  by  the 
title  bond,  and  I  will  do  right  with  you  about  your  acre." 
He  says  he  believes  the  others  agreed  that  deeds  should  be 
made  by  Juneau,  and  yet  he  had  nothing  to  do  with  complain- 
ant in  closing  the  bargain;  that  defendant,  Fithian,  paid  him 
down  three  thousand  dollars,  gave  him  the  title  bond  for  lot  8, 
in  block  6,  and  canceled  the  title  bond  of  1835,  and  that  he, 
Juneau,  considered  it  (title  bond)  worth  ten  thousand  dollars  ; 
that  he  would  have  been  compelled  to  pay  defendant,  Fithian, 
ten  thousand  dollars,  as  he  could  not  convey  according  to  it. 

Juneau  denies  that  said  Fithian  paid  him  for  the  whole 
four  acres  with  said  title  bond.  He  admits  that  he  received 
said  bond  in  part  payment  for  said  four  acres  ;  and  he  denies 
that  said  Fithian  obtained  his  said  acre  from  him,  in  conside- 
ration of  his  said  Fithian's  holding  said  bond  against  him,  at 
the  time  of  purchase  of  said  four  acres ;  but,  on  the  contrary, 
he  alleges  said  Fithian  paid  him  what  both  estimated  and 
called  twelve  thousand  dollars  for  said  four  acres. 

He  admits  that  two  sets  of  notes  were  drawn  at  time  of 
purchase  of  said  four  acres,  but  denies  that  they  were  drawn 
for  the  object  stated  by  complainant.  He  alleges  the  way 
two  sets  of  notes  came  to  be  drawn  was  as  follows :  When 
the  trade  was  concluded,  it  was  understood  that  he,  Juneau, 
was  to  have  twelve  thousand  dollars  for  said  four  acres,  for 
which  he  expected  and  insisted  that  said  Fithian  would  be 
responsible  according  to  the  terms  of  the  contract  thereof; 
after  the  cash  payment  of  $3000,  which  was  made  by  said 
Fithian,  three  notes  of  three  thousand  dollars  each  were 
drawn  up  for  said  Fithian  to  sign,  and  when  he  was  about 
to  sign  them,  he  remarked  to  me,  that  he  tr?tught  I  was 
under  some  obligations  to  let  him  have  his  acre  for  a  less  sum 
than  the  others  were  to  pay,  in  consideration  that  he  had 
paid    this    defendant  considerable  money  for  land  previous 
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thereto ;  and  after  some  conversation  between  ns,  the  pre- 
cise nature  of  which  this  defendant  does  not  remember,  this 
defendant  replied,  that  he,  Fithian,  had  been  a  good  cus- 
tomer, and  that  he  was  willing  to  deal  fairly  with  him,  or 
something  to  that  effect ;  and  that  when  he,  said  Fithian, 
should  make  payment  for  the  balance  due  on  said  four  acres, 
he,  this  defendant,  would  make  all  things  right  and  satisfac- 
tory with  him  as  to  the  acre  purchased  for  his  own  use,  on 
condition  that  he,  said  Fithian,  would  do  right  with  this  de- 
fendant, canceling  a  certain  bond  he,  Fithian,  then  held 
against  this  defendant  for  a  lot  sold  by  him  to  said  Fithian  in 
1835,  and  for  which  it  was  out  of  the  power  of  this  defendant 
to  make  a  deed  the  bond  called  for.  Fithian  proposed  that 
no  note  should  be  taken  for  the  amount  of  one  acre,  and  after 
much  conversation  in  relation  thereto,  this  defendant  agreed 
to  leave  open  for  future  adjustment  the  amount  of  one  acre, 
with  the  understanding  that  said  Fithian  should  account  to 
him  for  the  said  sum  of  $3000,  when  the  said  title  bond  should 
be  arranged.  Whereupon  these  other  notes  for  less  amounts 
were  drawn  up  and  signed  by  said  Fithian,  and  witnessed  by 
J.  H.  Murphy  and  A.  J.  Yiran. 

This  defendant  further  answering  admits,  that  the  "title 
bond  given  by  said  Fithian  to  this  defendant  in  exchange  for 
the  notes  held  by  this  defendant,  of  six  thousand  dollars 
against  said  Fithian,  was  the  same  as  stated  in  said  bill  of 
complainant ;  but  he  denies  that  it  was  all  he  ever  gave  this 
defendant  for  the  said  four  acres ;  but,  on  the  contrary,  he 
alleges  that  said  Fithian  paid  him  three  thousand  dollars  in 
cash,  and  also  gave  him  a  bond  for  lot  eight,  in  block  six,  in 
the  town  of  Milwaukie,  which  bond  this  defendant  received 
at  two  thousand  dollars,  and  for  the  remainder,  the  said 
Fithian  cancelled  the  said  title  bond  of  1835." 

He  says,  that  said  Fithian  paid  him  in  manner  following, 
to  wit :  Three  thousand  dollars  in  cash,  and  deeded  him  lot 
eight,  in  block  six,  in  the  town  of  Milwaukie,  and  gave  up 
and  cancelled  the  said  bond  of  1835.  In  relation  to  this  bond 
this  defendant  alleges,  that  he  considered  it  worth  to  him 
at  least  ten  thousand   dollars,  as  it  was  entirely  out  of  his 
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power  to  have  complied  with  its  conditions,  and  had  said 
Fithian  enforced  the  collection  of  the  same,  he.  should  have 
been  obliged  to  pay  the  sum  of  ten  thousand  dollars. 

Denies  fraud,  conspiracy,  collusion  and  all  overreaching 
on  part  of  Fithian. 

William  Smith's  deposition.  Heard  purchase  first  spoken 
of  after  the  parties  returned  from  Milwaukie ;  saw  a  hand-bill 
charging  Fithian  with  fraud  ;  heard  J.  H.  Murphy  charge 
him  in  public,  in  July,  1838,  saying  there  was  some  mystery 
about  it ;  that  his  brother  James  said  so  and  so. 

Thomas  Froman's  Dep.  Heard  Isaac  R.  Moores  say  he 
had  offered  McDonald  $500  in  specie  for  his  bargain,  middle 
of  July,  1835.  Heard  Fithian  say  he  would  not  explain  two 
sets  of  notes,  if  his  election  in  1838  depended  on  it.  In  a 
private  talk  with  Fithian,  he  said  he  could  not  explain,  on 
account  of  a  certain  circumstance,  to  wit,   the  title  bond  of 

1835,  given  by  Juneau  to  J.  H.  Murphy. 

Juneau's  Dep.  Says  Fithian  would  not  take  ten  thousand 
dollars  worth  of  Milwankie  property,  which  he  offered  him 
for  title  bond  of  1835.  He  states  that  by  the  "actual  con- 
tract," when  it  was  concluded,  Fithian  was  to  pay  him  three 
thousand  dollars  down,  three  in  six,  three  in  twelve,  and  three 
in  eighteen  months,  that  F.  completed  on  the  14th  of  August 

1836.  The  amount  was  what  we  both  estimated,  called  and 
counted  twelve  thousand  dollars  ;  says  lot  sold  to  Fithian  in 
1835,  at  time  of  canceling  title  bond  was  worth  from  eight 
to  ten  thousand  dollars ;  that  on  1st  or  2d  day  of  April,  1836, 
(which  was  a  day  or  two  before  Fithian  bought  the  four 
acres,)  he  tried  to  get  up  bond  of  1835,  offered  F.  ten  thou- 
sand dollars  worth  of  Milwaukie  property,  which  Fithian  de- 
clined. He  says,  on  4th  of  April  he  sold  the  four  acres,  and 
Fithian  paid  him  three  thousand  dollars  down,  and  paid  him 
remaining  nine  thousand  on  12th  August,  1836,  by  giving  a 
title  bond  for  lot  eight,  in  block  six,  (the  lot  Fithian  held 
Juneau's  title  bond  for,  of  1835,)  or  in  lieu  of  making  a  deed 
for  said  lot,  it  was  stipulated  in  said  title  bond,  that  Fithian 
should  pay  me  two  thousand  dollars  in  cash,  and  which  I  re- 
ceived, as  two  thousand  in  part  payment  of  certain  notes  I 
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then  held  against  him,  amounting  to  $6000,  and  the  balance 
of  the  notes  I  still  held  against  him,  together  with  three 
thousand  dollars  he  owed  me  towards  the  price  of  said  four 
acres,  and  for  which  said  last  sum  no  note  had  been  given  at 
the  time  he  purchased  said  acres,  was  then  paid  in  a  bond 
he  held  on  me,  in  which  bond  I  had  acknowledged  to  have  re- 
ceived ten  thousand  dollars  in  payment  for  a  certain  lot  I  had 
sold  him  in  1835,  and  for  which  it  was  out  of  my  power  to 
make  him  a  deed. 

He  says  that  Fithian  gave  his  notes  for  six  thousand  dollars 
precisely,  while  Fithian  says  upwards  of  six  thousand.  He 
says  further,  "  the  main  reason  why  I  preferred  taking  Fith- 
ian's  notes  was,  he  held  the  ten  thousand  dollar  title  bond, 
and  if  I  had  to  pay  the  ten  thousand  dollars,  the  notes  would 
do  no  harm."  He  says  he  intended  to  make  a  deduction,  if 
Fithian  would  do  right  with  the  title  bond,  and  yet,  in  a  for- 
mer answer,  he  considered  Fithian  as  much  indebted  for  the 
acre  of  Fithian,  as  if  he  had  given  his  note,  but  that  Fithian 
did  not  ask  any  deduction,  and  none  was  made. 

He  states  that  when  depositions  were  to  be  taken  in  this 
cause,  Fithian  went  to  the  neighborhood  of  Milwaukie,  and 
sent  for  him,  Juneau ;  told  Juneau  he  wanted  him  to  think 
over  it,  and  that  Walker  would  be  out ;  that  Fithian  read  the 
questions  but  did  not  threaten;  that  Juneau  and  Poffgave 
their  depositions  from  written  answers. 

He  says  that  he  sold  J.  H.  Murphy  his  lot  in  1835,  adjoin- 
ing Fithian's  lot,  at  five  hundred  dollars,  but  upon  urgent 
solicitation  of  said  Fithian  and  Murphy.  He  says  they,  Mur- 
phy and  Fithian,  were  both  present  when  he  gave  them  title 
bonds  in  1835,  and  that  the  bonds  were  alike,  except  the 
number  of  lot. 

He  says  that  he  made  an  attempt  to  get  up  bond  of  1835,  on 
1st  or  2nd  of  April,  1836,  offering  Fithian  ten  thousand  dol- 
lars in  Milwaukie  town  property  which  he  refused  ;  and  that 
he  expected  to  have  to  pay  him  ten  thousand  dollars  in  some 
way  for  the  bond. 

He  further  says,  that  by  the  "  actual  contract,  Fithian  was 
to  pay  me  $3000  per  acre  ;"  again,  by  the  actual  contract, 
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when  the  bargain  was  concluded,  Fithian  was  to  pay  me 
$3000  down,  $3000  in  six,  $3000  in  twelve,  and  $3000  in 
eighteen  months ;  "  that  Fithian  was  about  to  sign  said  notes 
for  $3000  each,  when  he,  Fithian,  stopped,  and  remarked 
that  he  thought  I  was  too  tight,  or  tough  with  him  ;  that  he 
had  been  the  purchaser  of  a  good  deal  of  property  heretofore 
from  me,  for  which  he  had  paid  considerable  sums  of  money, 
and  yet  I  made  him  pay  just  as  high  for  his  acre  as  I  did  the 
others ;  that  he  thought  I  ought  to  deal  more  liberally  with 
him  than  with  persons  who  never  had  bought  of  me,  or  been 
my  customers  heretofore  in  the  purchase  of  town  property, 
or  words  to  the  same  purpose." 

"  I  replied,  that  the  land  was  worth  more  than  three  thou- 
sand dollars  an  acre  ;  that  I  was  certainly  giving  him  a  good 
bargain  ;  but  that  as  he  had  heretofore  been  a  good  customer, 
when  he  should  come  to  make  payment  of  the  balance  due 
on  said  four  acres,  I  would  make  all  things  satisfactory  with 
him  as  to  the  acre  he  was  purchasing  for  his  own  use  and 
benefit,  provided  he  would  do  right  with  me  in  cancelling  a 
bond  he  then  held  on  me,  for  the  lot  I  had  sold  him  in  1835, 
and  for  which  it  was  out  of  my  power  to  make  the  deed  it 
called  for.  He  said  he  would  do  right  in  cancelling  said  bond." 

"  Fithian  then  proposed  that  no  note  should  be  taken  for 
the  amount  of  one  acre.  He  insisted  that  as  I  could  not 
make  him  a  deed  for  the  lot  he  had  purchased  in  1835,  and 
for  which  lot  he  had  paid  me  cash,  I  ought  to  be  as  willing 
to  trust  him  as  he  was  me.  I  then  willingly  agreed  to  leave 
the  matter  open,  and  take  no  note  for  the  sum  of  three  thou- 
sand dollars,  the  price  of  one  acre,  with  the  understanding 
that  said  Fithian  should  account  to  me,  and  settle  for  said 
sum  at  the  time  we  should  arrange  the  ten  thousand  dollar 
bond  said  Fithian  held  on  me,  for  the  lot  I  had  sold  him  in 
1835.  Thereupon  three  notes  for  less  amounts  were  writ- 
ten and  signed  by  said  Fithian,  and  witnessed  by  J.  P.  Mur- 
phy and  A.  J.  Yiran." 

"  The  amount  said  Fithian  then  executed  his  notes  to  me 
for,  was  six  thousand  dollars.  J.  P.  Murphy  was  in  my  house, 
writing  the  title  bond  I  gave  to  said  F.  for  the  conveyance 
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of  said  four  acres,  during  the  time  said  notes  were  being 
written,  and  was  requested  to  witness,  and  did  witness  said 
bond  and  notes." 

He  says  that  he  was  more  particularly  induced  to  make 
the  request  that  Fithian  should  be  as  silent  as  possible  about 
his  title  bond,  because  J.  H.  Murphy  held  a  bond  of  the  very 
same  nature,  and  Murphy  did  not  then  know  that  he,  Juneau, 
could  not  make  a  deed  according  to  it,  and  from  the  fact  that 
one  of  the  acres  Fithian  was  then  purchasing  of  him,  he, 
Fithian,  said  was  intended  for  J.  H.  Murphy. 

He  says  that  Fithian  paid  him  $9000  on  the  12th  August, 
1836.  He  states  that  Fithian  said  he  was  only  acting,  in  the 
purchase  of  the  three  acres  intended  for  McDonald,  Cun- 
ningham and  Murphy,  as  their  neighbor  and  friend ;  that  he 
asked  them  nothing  for  his  services,  &c. 

He  states  that  Fithian  paid  the  $3000  cash,  and  he  took 
Fithian's  notes  for  six  thousand  dollars  of  the  balance,  in 
three  payments  of  six,  twelve  and  eighteen  months,  and  his 
promise,  without  note,  for  three  thousand  dollars,  to  be  paid 
when  we  should  cancel  a  certain  bond  he  held  on  me. 

"  Fithian  paid  $9000,  in  a  lot  in  the  town  of  Milwaukie, 
and  a  bond  he  held  on  me." 

He  says,  "  I  finally  redeemed  said  bond,  in  a  settlement 
with  Fithian  for  the  four  acres  of  land  he  had  purchased  of 
me,  in  1836.  The  amount  I  paid  ^aid  Fithian  for  said  bond, 
was  seven  thousand  dollars.  I  think  I  paid  him  no  money, 
I  gave  him  his  notes  amounting  to  six  thousand  dollars,  and 
three  thousand  I  held  against  him,  for  which  I  held  no  note, 
for  said  bond  and  a  lot  he  had  in  Milwaukie.  The  lot  we 
valued  at  two  thousand  dollars." 

Cunningham's  deposition  :  In  latter  part  of  March  1836, 
after  being  a  few  days  in  Milwaukie,  Fithian  proposed  to  act 
as  agent,  and  would  see  J.  P.  Murphy  and  Moores,  and  they 
were  all  to  have  it  at  the  same  he  got  it  at. 

Fithian  admitted  in  1838,  there  were  two  sets  of  notes 
which  he  had  always  felt  bad  about.  Fithian  admitted  he 
had  made  a  good  trade  with  Juneau  ;  got  six  thousand  dollars 
for  his  bond,  or  upwards ;  that  Fithian  said  in  1838,  he  felt 
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bad  and  would  explain  some  time  or  other.  He  denies  posi- 
tively knowing  the  circumstances  of  the  title  bond,  two  sets 
of  notes,  &c.  when  he  took  the  deed  from  Fithian.  Fithian 
told  him  first,  himself,  in  1838,  when  Fithian  had  Juneau's 
certificate,  that  he,  Juneau,  had  got  what  he  considered 
twelve  thousand  dollars. 

He  told  us  we  must  not  say  any  thing  to  Juneau  about 
trading ;  that  he  would  go  and  make  the  trade,  and  we  should 
have  it  exactly  the  way  he  got  it  from  Juneau. 

Fithian  then  went  to  see  Juneau ;  he  was  gone  some  time, 
and  he  and  Juneau  came  in  the  presence  of  us  and  a  good 
many  others,  and  he,  and  Juneau  and  we,  and  a  good  many 
others,  walked  down  to  look  at  the  land,  and  he,  Fithian,  asked 
Juneau,  in  presence  of  all  the  company,  if  three  thousand 
dollars  per  acre  was  the  lowest  he  would  take  for  the  four 
acres  ?  Juneau  replied  :  "  Not  one  dam'd  cent  less  than 
three  thousand  dollars  !"  Then  Juneau  went,  or  returned,  to 
the  house,  and  Fithian  with  him,  or  a  few  minutes  after.  In 
the  next  conversation,  he  told  us  he  could  not  get  the  land 
for  less  than  $3000. 

At  the  time  Fithian  brought  deeds  from  Juneau  for  said 
lots,  I  knew  nothing  of  the  circumstances  relied  on  in  this 
case  for  obtaining  perpetual  injunctions  to  defendants'  judg- 
ments. 

Fithian  first  told  me  there  were  two  set  of  notes,  (1838,) 
and  showed  Juneau'  affidavit,  in  which  he  states,  that  in 
settling  up  the  whole  matter,  he,  Juneau,  got  what  he  esti- 
mated at  twelve  thousand  dollars. 

Richard  T.  Leveuichs'  deposition :  States  he  was  a  clerk 
in  Fithian's  store  in  March  and  April,  1836 ;  that  Fithian 
went  to  Milwaukie  that  spring,  with  the  avowed  intention  to 
purchase  lots  in  Milwaukie ;  that  he  started  in  company  with 
Hezekiah  Cunningham,  James  P.  Murphy  and  Isaac  R. 
Moores ;  presumes  the  amount  of  money  Fithian  took  with 
him  was  not  far  from  three  thousand  dollars,  so  far  as  his 
knowledge  extends ;  thinks  the  amount  he  brought  home 
would  not  vary  much  from  $2500 ;  thinks  he  heard  Fithian 
say,  shortly  after  he  returned  from  Milwaukie,  that  he  had 
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purchased  four  acres  of  land  there,  three  of  which  were  in- 
tended for  McDonald,  Cunningham  and  Murphy,  and  the 
other  for  himself,  and  that  he  had  given  his  own  notes  for  the 
four  acres  purchased  of  Sol.  Juneau,  and  that  he  acted  for 
the  others  in  the  purchase  of  said  land,  at  the  time  they  gave 
him  their  notes  for  the  same,  and  at  various  times  since  ; 
thinks  he  has  heard  Fithian  say  there  were  two  sets  of  notes 
drawn  at  the  time,  but  for  what  purpose  does  not  know. 

The  following  is  the  substance  of  the  depositions : — J.  P. 
Murphy's  deposition. — States  that  he  was  agent  for  J.  H. 
Murphy,  for  the  purchase  of  one  acre  ;  that  Fithian  spoke  to 
him  to  appoint  him,  Fithian,  agent  to  deal  with  Juneau,  say- 
ing that  he  had  dealings  with  Juneau,  and  he  could  do  better 
for  all  than  we  could;  that  he,  Fithian,  had  spoken  to  Moores 
and  Cunningham,  and  they  were  willing;  that  he,  J.  P.  Mur- 
phy, agreed  to  it.  He  says  he  knew  nothing  of  the  trade, 
except  Fithian  asking  Juneau  how  much  he  would  take,  &c, 
and  Fithian's  returning  in  a  short  time,  and  saying  the  trade 
was  made;  he  further  states,  that,  in  the  evening,  after  they 
left  Milwaukie,  he  spoke  to  Fithian  about  the  notes  he,  Mur- 
phy, witnessed,  being  smaller  than  the  contract ;  he,  Fithian, 
said  they  were  over  two  thousand  dollars ;  that  he,  Fithian, 
paid  a  greater  amount  down  than  the  bargain  ;  Fithian  said 
nothing  about  the  title  bond  ;  thinks  Cunningham  rated  the 
lands  at  six,  seven,  or  eight  thousand  dollars  per  acre,  before 
the  4th  of  April,  1836  ;  he  rated  them  more  than  three  thou- 
sand, he  thinks  at  six  thousand;  states  that  the  negotiation  for 
the  four  acres  was  not  conducted  in  the  presence  of  all  the 
parties,  except  Fithian's  asking  Juneau  in  our  presence  what 
was  the  least  he  would  take  ;  that  it  was,  perhaps,  about  half 
an  hour  after  the  said  question  was  asked  by  Fithian;  Juneau 
immediately  returned  to  his  store,  and  Fithian  staid,  and  con- 
sulted with  us  a  short  time  as  to  the  propriety  of  giving  the 
price  asked;  after  the  consultation,  Fithian  went  to  Juneau, 
and  in  a  short  time  he  informed  us  that  the  trade  was  made. 

Deponent  thinks  he  paid  six  hundred  dollars;  the  others  fell 
short  of  paying  the  amount  of  the  advance  payment,  but  can 
not  say  how  much.    Fithian  was  to  pay  Juneau  the  amount  of 
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the  advance  payment,  and  to  receive  the  balance  of  each 
one's  proportion  of  the  same  from  them  at  Danville ;  the 
money  was  not  paid  in  the  presence  of  Juneau.  Fithian  told 
him,  on  coming  from  Milwaukie,  that  he  paid  a  greater  pro- 
portion down  than  we  did,  and  also  stated  the  amount  which 
he  paid  down ;  but  how  much,  don't  recollect.  He  said 
nothing  about  title  bond;  says  Fithian  told  them  Juneau  pre- 
ferred taking  his  notes,  and  that  was  the  reason  why  we 
agreed  to  it.  He  states  the  reason  he  thought  Fithian  was 
practising  a  fraud  on  4th  of  April,  1836,  was,  that  the  notes 
he  witnessed  were  smaller  than  they  should  be,  and  the 
circumstance  of  Fithian  asking  Juneau,  in  presence  of  com- 
pany, what  was  the  least  he  would  take,  and  I  told  Moores 
and  Cunningham  I  believed  there  was  something  wrong 
about  it.  Fithian  told  us  $3000  was  the  lowest  it  could  be 
bought  at. 

James  P.  Murphy's  deposition  continued :  Question  by  de- 
fendant. Was  you,  or  not,  writing  the  title  bond  given  by 
Solomon  Juneau  to  said  Fithian,  and  at  the  same  desk;  if  so, 
were  not  said  bond  and  notes  signed,  and  witnessed  by  you, 
at  the  same  time?  Ans.  I  think  I  was  writing  the  title  bond 
at  the  same  time  the  notes  were  preparing,  and  that  I  wit- 
nessed the  bond  and  notes  at  the  same  time.  Cannot  say 
positively  whether  I  wrote  the  bond  at  the  same  desk  at 
which  the  notes  were  written  or  not,  but  did  in  the  same  room; 
do  not  recollect  what  Juneau  said  the  lot  Fithian  purchased 
of  him  in  1835,  was  worth.  I  heard  him  rate  it  very  high. 
I  knew  they  were  rating  lots,  situated  where  it  was,  very 
high,  from  six  to  eight  thousand  dollars,  at  the  time  we  were 
there  in  1836. 

Isaac  R.  Moores'  deposition:  States  some  days  after  we  got 
to  Milwaukie,  Fithian  observed  he  had  had  dealings  with 
Juneau,  and  he  could  do  better,  &c,  than  we  could,  and  we 
all  agreed  for  him  to  act  as  agent.  He  was  to  get  it  at  the 
lowest  price  he  could.  Fithian  and  Juneau  stepped  off  to- 
gether, after  Juneau  said  three  thousand  dollars  per  acre  was 
the  lowest  he  would  take,  and  in  a  short  time  he  told  us  that 
the  trade  was  made. 


DECEMBER  TERM  1844.  287 

McDonald  v.  Fithian  et  al. 

Juneau  told  me,  when  I  went  to  Milwaukie,  some  time 
after,  that  Fithian  paid  $3000  per  acre,  except  his  own  acre, 
which  he  did  not  tell  me  the  price  of.  Knows  nothing  of  con- 
versation about  going  to  Milwaukie  "to  speculate."  I  did 
rate  the  land  considerably  more  than  $3000  per  acre.  I  pur- 
chased at  $2000.  I  think  there  was  no  general  price.  On 
our  way  home  from  Milwaukie,  J.  P.  Murphy  told  me  he 
thought  there  was  something  wrong,  as  he  saw  the  notes  and 
amount  did  not  agree ;  he  seemed  to  talk  as  if  he  thought  there 
was  some  fraud  in  it.  I  replied  that  I  did  not  think  it  could 
be  possible.  The  reason  I  did  not  inform  McDonald,  before 
he  executed  his  notes  to  Fithian,  of  the  suspicions  of  J.  P. 
Murphy,  was,  that  I  did  not  believe,  at  the  time,  it  was  the 
fact. 

In  1838,  the  reason  for  believing  there  was  something 
wrong,  was  first,  the  statement  of  J.  P.  Murphy,  that  the 
amount  of  notes  which  he  witnessed  did  not  agree  with  the 
amount  that  was  to  be  paid;  and  next,  that  we, Cunningham, 
McDonald,  and  myself  went  to  Fithian's  house,  and  brought 
the  subject  up,  and  Fithian  stated  that  he  had  given  three 
thousand  dollars  an  acre  for  three  acres  for  Murphy,  Cun- 
ningham, and  McDonald,  but  for  his  own  acre,  he  did  not 
give  $3000,  in  consequence  of  a  bond  he  held  previously  on 
Juneau,  he  got  his  acre  for  less  than  $3000,  and  that  he  would 
make  that  all  right  with  the  company.  We  told  him  that 
would  not  do ;  we  wanted  him  to  state  precisely  what  he  gave 
for  the  four  acres,  which  he  refused  to  do.  In  addition  to 
that,  the  statement  he  made  to  J.  H.  Murphy,  Cunningham 
and  McDonald,  that  there  were  two  sets  of  notes  drawn  ;  and 
that  he  had  always  felt  bad  about  it,  as  they  told  me.  The 
object  in  going  to  Fithian,  was  to  get  the  matter  settled, 
without  going  into  the  church,  or  to  law. 

We  appointed  Fithian,  as  agent,  to  make  the  trade  for  the 
four  acres,  at  the  best  price  he  could  get  it  for  ;  one  acre  for 
himself,  one  for  Cunningham,  one  for  Murphy,  and  one  for 
McDonald,  and  we  did  not  appoint  him  an  agent  to  buy  one 
single  acre  for  himself,  as  one  that  did  not  belong  to  the  com- 
pany.    My  impression  is  that  the  four  acres  were  to  b  e  bought 


288  SUPEEME  COUET. 

McDonald  v.  Fithian  et  al. 

jointly,  and  that  each  one  was  to  have  an  equal,  undivided 
acre. 

Gr.  W.  Casseday's  deposition  :  When  they  were  all  return- 
ing from  Milwaukie,  he  heard  Fithian  say  that  each  paid,  or 
was  to  pay,  proportionable  parts  of  $12,000.  Fithian  since 
told  him,  that  he,  Fithian,  got  up  $6000  of  his  notes  for  title 
bond,  &c.  Fithian  told  him  that  he  urged  and  pressed  Juneau 
to  convey,  and  Juneau  could  not,  and  Juneau  insisted 
that  Fithian  should  take  the  lot  as  it  was,  although  smaller 
than  described  in  title  bond  given  by  Juneau.  Fithian  then 
asked  him,  Juneau,  how  much  the  lot  was  worth,  and  Juneau 
answered  "about  $6000,"  and  he,  Fithian,  then  remarked  to 
him,  Juneau,  "you  hold  my  notes  for  $6000  ;  give  me  the 
notes,  and  I  will  give  you  up  the  bond ;  he,  Fithiau,  said 
Juneau  did  so." 

L.  T.  Palmer's  deposition  :  Heard  Fithian  say  that  he  had 
made  sixteen  thousand  dollars  that  year,  1836,  in  speculating. 

Juneau  paid,  in  the  spring  of  1835,  ten  dollars  apiece  for 
the  two  lots  he  sold  in  August,  1835,  to  J.  H.  Murphy  and 
Fithian  for  five  hundred  dollars  apiece. 

Fithian  paid,  in  the  spring  of  1836,  five  hundred  dollars  for 
the  lot  bought  of  Juneau  in  1835. 

J.  J.  Brown  and  J.  McRoberts,  for  the  appellant,  relied 
on  the  following  points  and  authorities : 

Whenever  a  fair,  reasonable,  judicial  doubt  exists,  whether 
a  party  has  not  availed  himself  of  the  opportunities  of  a  con- 
fidential situation,  in  order  to  obtain  some  selfish  advantage, 
it  would  be  too  dangerous,  considering  the  relation  between 
the  parties,  to  allow  a  transaction  of  that  suspicious  nature  to 
stand.     Hovenden  on  Frauds,  145. 

As  to  agency,  Lady  Ormond  v.  Hutchinson,  16  Yesey,  107; 
in  such  case  the  cestui  que  trust  may  set  aside  the  contract, 
at  his  option  without  proof  of  fraud.  It  cannot  be  suffered, 
that  an  agent  should  contract  clandestinely,  setting  up  a  nom- 
inal vendee,  and  dealing  with  his  own  employers,  in  the  name 
of  that  person  ;  the  emplo}^ers  are  thus  thrown  off  their  guard; 
they  are  led  to  suppose  they  have  an  agent  acting  solely  with 
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a  view  to  their  interest,  endeavoring  to  get  the  best  price 
for  them,  while  in  fact  the  agent  is  contracting  with  himself, 
and  fixing  the  price  which  he  is  himself  to  pay.  To  call  this 
a  contract,  indeed,  would  be  an  abuse  of  terms  ;  it  is  in  equi- 
ty a  mere  nullity.  To  a  contract,  there  must  be  two  parties. 
Lord  Thurlow  seems  even  to  have  been  clearly  of  opinion, 
that  a  person  employed  to  sell,  could  not  under  any  circum- 
stances, possibly  be  permitted  to  buy;  that  the  principle  must 
prevail  even  if  he  bought  fairly;  and  that  such  a  purchase  could 
not  be  supported,  although  it  was  made  with  the  knowledge 
of  the  party  selling.  And  as  an  agent  cannot,  at  any  rate, 
purchase  from  his  employer,  except  under  the  restrictions 
above  specified,  so  it  would  be  equally  opening  a  door  to 
"  monstrous  fraud,"  to  use  Lord  Rosslyn's  strongly  expressive 
language,  if  an  agent  were  allowed  to  be  himself  the  seller  of 
articles,  which  he  was  employed  to  procure  for  his  principal. 
The  clearest  evidence  of  consent  would  be  necessary  to  sup- 
port such  a  transaction."     Hovenden  on  Frauds,  145. 

It  is  not  plainly  inferable  from  Fithian's  whole  conduct, 
and  all  the  evidence,  that  although  he  was  nominally  as  agent 
the  buyer  of  the  lots,  he  was  in  fact  the  real  vendor  to  his 
principals,  for  the  obvious,  though  hidden,  object  of  disposing 
of  his  title  bond  of  1835,  which  Juneau  admits  he  could  not 
pay  and  getting  his  neighbor's  bonds  in  lieu  thereof;  and 
therefore,  he  was  the  beneficial  vendor  to  his  principals,  in- 
stead of  the  purchaser  as  agent  for  them,  from  Juneau  ? 

These  are  uncontroverted  principles.  Agent  must  conceal 
nothing  which  could  have  any  influence  upon  the  judgment  of 
the  principal  as  to  the  price  and  value ;  the  proof  lies  on  the 
agent  to  show  that  every  thing  is  fair;  agent  cannot  buy,  even  if 
the  transaction  be  perfectly  fair;  the  contract  is  void  by  reason 
of  the  relation  of  the  parties.  2  Story's  Eq.  Jur.  506;  4  Equity 
Reports,  682. 

It  is  of  the  most  imperious  obligation  to  prove  transaction 
fair  in  all  its  parts;  must  show  by  the  clearest  and  strongest 
proof,  the  purity  of  the  transaction  ;  that  this  Court  will  lay 
hold  of  the  slightest  circumstance  to  prevent  a  fraud." 
2Har.  &  Johns.  292. 

vol.  n.        34 
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There  is  a  remarkable  incongruity  in  the  case,  as  made  out 
by  Fithian  and  Juneau  in  this  :  Fithian,  on  first  or  second, 
April,  1836,  would  not  take  ten  thousand  dollars  worth  of  Mil- 
waukie  property  for  the  title  bond  of  1835,  and  still  on  the 
fourth  of  same  month  and  year,  he  makes  a  bargain  for  four 
acres  of  Milwaukie  property  at  twelve  thousand  dollars.  The 
great  effort  to  show  there  was  no  reduction  on  Fithian's  acre, 
and  again  the  labored  exertion  both  make,  to  show  the  great 
value  of  the  lot  in  the  title  bond  of  1835;  that  Juneau  thought 
it  worth  ten  thousand,  and  offered  Fithian  only  two  days  be- 
fore, ten  thousand  dollars  of  Milwaukie  property  for  it.  Fi- 
thian bought  the  four  acres,  and  both  show  that  Fithian  gave 
up  same  bond,  and,  which  is  perfectly  ridiculous,  gave  Juneau 
a  title  bond  for  same  lot  for  Fithian's  six  thousand  dollars  in. 
notes,  and  in  lieu  of  two  thousand  dollars,  making  eight  thou- 
sand dollars,  added  to  the  three  thousand  in  cash,  making 
in  all,  eleven  thousand  dollars  Fithian  paid  for  the  four  acres, 
and  leaving  one  thousand  dollars  unaccounted  for.  Falsum 
in  uno,  falsum  in  omnibus. 

Lord  Harcourt  and  Lord  Hardwicke  declare,  that,  although 
at  law  fraud  must  be  proved,  yet  in  this  Court  (of  Equity)  it 
will  be  presumed;  and  on  this  principle  has  this  Court  ever 
since  acted.  In  this  case,  it  is  not  only  to  be  presumed,  but 
has  been  proved.  It  is  also  laid  down  in  many  of  the  books 
that  this  Court  will  lay  hold  of  almost  any  circumstance  to 
prevent  a  fraud,  so  odious  is  every  approach  of  such  conduct 
received  here.     1  Equity  Reports,  300-1. 

Either  suppressio  veri,  or  suggestio  falsi,  is  each  a  good 
reason  to  set  aside  any  deed  or  conveyance.  In  this  case, 
both  of  these  reasons  strongly  apply  ;  for  here  there  is  a  sup- 
pressio  veri,  in  the  defendant's  attempting  to  conceal  the 
purpose  for  which  he  engaged  in  the  purchase  of  the  four 
acres,  to  wit :  to  turn  his  title  bond  to  profitable  account. 
There  is  also  a  suggestio  falsi,  because  he  represented  to  his 
principals  that  he  was  to  pay  $3000  in  cash  and  give  his  notes 
for  $9000.     14  Yesey,  214,  224,  243,  91,  110. 

It  is  laid  down  as  a  universal  maxim  in  Legard  v.  Hodges, 
1  Yesey,  junr.  by  Lord  Chancellor  Thurlow,  that  whenever 
persons  agree  concerning  any  particular  subject,  that,  in  a 
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Court  of  Equity,  raises  a  trust  as  against  the  party  himself, 
and  any  claiming  under  him  voluntarily,  or  without  notice. 

An  agent  cannot  be  permitted  to  be  the  buyer  and  the  seller 
even  if  the  sale  had  been  perfectly  fair.  3  Bro.  C.  C.  117 ; 
4  Equity  Reports,  703. 

To  effectuate  such  transactions  at  all  an  agent  must  have 
divested  himself  of  the  character  of  agent,  and  he  must  prove 
the  utmost  fair  dealing.     9  Vesey,  234,  244  ;  10  Yesey,  385. 

An  agent  to  sell  shall  not  convert  himself  into  a  purchaser, 
(and  of  course  e  converso,)  unless  he  can  make  it  perfectly 
clear,  that  he  furnished  his  principal  with  all  the  knowledge 
he  possessed.     Lord  Erskine,  13  Yesey,  95. 

Deeds  set  aside  by  Lord  Eldon  and  Erskine  upon  the  cir- 
cumstances under  which  they  were  obtained,  and  the  confi- 
dential relation  of  the  person  by  whom  obtained.  Purcell  v. 
McJVamara,  14  Yesey,  107. 

If  the  bonds  or  deeds,  of  complainant  can  be  held  binding 
under  any  circumstances,  however  fair,  it  is  incumbent  on 
him  to  show  demonstratively,  that  he  had  not  abused  the  trust 
reposed  in  him;  that  he  had  given  all  possible  information  to 
his  employers.  Instead  of  this,  the  new  contract  was  made 
whilst  the  agency  subsisted.     4  Equity  Reports,  705. 

It  was  insisted  by  the  defendant  below,  that  whatever  may 
have  been  the  character  of  the  original  transaction,  the  acts 
of  confirmation  and  acquiescence  by  the  complainant,  bound 
him  completely. 

In  Beaumont  v.  Boultbee,  5  Yesey,  485,  the  chancellor  re- 
lieved of  the  many  years'  delay,  in  the  case  of  an  agent,  in 
whom  confidence  had  been  placed ;  stating  that  though  lapse 
of  time  might  be  a  good  objection  for  others,  it  was  not  so  for 
one  so  situated,  and  Lord  Eldon  affirmed  this  decree  on  a  re- 
hearing.    S.  C.  7  Yesey,  599. 

All  the  acts  of  confirmation,  as  relied  on,  were  done  before 
complainant  knew  in  1838,  the  evidence  of  fraud. 

The  doctrine  of  confirmation  is  settled,  that  the  party  who 
gives  them,  must  be  shown  to  be  no  longer  under  circum- 
stances of  blind  confidence,  which  led  into  the  first  agree- 
ment ;  and  that  he  is  aware  he  is  not  bound  by  the  original 
contract,  but  may  be  released  from  it ;  but  that,  nevertheless, 
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he  chooses  deliberately,  and  without  imposition,  to  confirm 
what  he  did  first.  To  this  it  must  be  added,  that  in  many- 
cases,  particularly  of  great  abuses  of  confidence,  confirma- 
tions are  not  allowed  to  have  any  effect. 

i  Equity  Reports,  709 ;  1  Yern.  237,   439 ;  2   do.  121 ; 

2  Yesey  jun.  281-2  ;  2  Bro.  P.    C.   183  ;  Baugh  v.   Price, 

3  Wilson's  Reports ;  2  Atk.  25  •  2  Bro.  C.  C.  400 ;  2  do. 
117,  118 ;  1  Yesey  jr.  220 ;  3  Bro.  C.  C.  633 ;  14  Yesey,  214  ; 

2  Schoales  and  Lefroy,  474. 

If  an  agent  is  allowed  to  become  the  purchaser  at  all, 
under  any  circumstances,  from  the  cestui  que  use,  it  is  of  the 
most  imperious  obligation  on  him,  to  show  that  the  purchase 
was  perfectly  fair  in  all  respects,  and  is  not  liable  to  any  sort 
of  objection.     4  Equity  Reports,  716. 

For  a  summary  of  authorities  on  the  whole  doctrine  of  this 
case,  see  Principal  and  agent  by  Theobald  and  Hammond, 
362.     See  6  Yesey,  625  ;  8  do.  337 ;  10  do.  385  ;  13  do.  355  ; 

3  Binney,  54 ;  4  do.  43  ;  5  Johns.  43. 

The  various  decisions  touching  this  subject  collected  in  2 
Johns.  Ch.  R.  257,  in  the  case  of  Davoue  v.  Fanning. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.  This  case  comes  upon  appeal  from  the  Yer- 
million  Circuit  Court,  dissolving  an  injunction,  and  dismiss- 
ing complainant's  bill.  The  record  is  too  voluminous  to  give 
anymore  than  will  present  the  points  raised;  and  advert  to 
such  portions  of  the  testimony  as,  in  our  opinion,  establish 
material  facts. 

The  history  of  the  transaction  appears  to  be  as  follows : 
Some  time  in  the  year  1835,  Fithian  purchased  a  lot  in  Mil- 
waukie,  Wisconsin  Territory,  for  the  sum  of  $500,  of  the 
defendant,  Juneau.  Juneau  executed  a  title  bond,  in  which 
he  acknowledged  the  receipt  of  $10,000,  conditioned  to  con- 
vey, under  a  penalty  of  $20,000.  The  same  year,  he  sold 
another  lot  to  J.  H.  Murphy,  and  gave  him  a  similar  bond. 
In  the  spring  of  1836,  Juneau  found  that  he  was  unable  to 
convey  a  title  to  either  of  them,  of  which  fact  Fithian  was 
apprised  ;  but  it  does  not  appear  that  Murphy  knew  the  fact; 
Juneau,  at  least  believed  he  did  not. 
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In  March,  1836,  Fithian  and  Hezekiah  Cunningham,  for 
themselves,  and  Isaac  R.  Moores,  as  the  agent  of  complainant, 
and  James  P.  Murphy,  as  the  agent  of  John  H.  Murphy,  went 
in  company  from  Danville,  Illinois,  to  Milwaukie,  for  the 
purpose  of  speculating  in  land,  or  town  lots  ;  the  two  former, 
separately  and  individually  for  themselves ;  the  two  latter, 
separately  and  individually  for  their  respective  principals. 
A  conversation  occurring  at  Milwaukie  relative  to  their 
common  object  to  speculate,  it  was  suggested  by  Fithian  to 
the  company,  or  by  some  of  the  company,  that,  as  he  had 
dealt  some  with  Juneau  in  town  property,  possibly  he  could 
make  better  terms  with  him  than  any  of  the  rest,  and  by  all 
purchasing  together,  a  better  bargain  could  be  had  than  by 
each  one  buying  separately.  All  being  of  that  opinion,  it  was 
agreed  that  Fithian  should  contract  for  four  acres  of  Juneau, 
and  that  each  one  should  take  his  separate  acre.  Accord- 
ingly, Fithian  treated  with  Juneau  about  the  purchase,  and 
Juneau  proposed  that  $3000  per  acre  was  the  least  he  would 
take.  This  was  made  known  by  Juneau  and  Fithian  to  the 
others,  and  after  consultation  together,  apart  from  Juneau, 
they  each  agreed  to  take  an  acre  at  that  price,  one  fourth  in 
hand,  and  the  remainder  in  three  equal  payments  at  six, 
twelve  and  eighteen  months.  Juneau  insisted  to  Fithian,  as 
he  communicated  to  the  others,  that  he  should  give  his  indi- 
vidual notes  for  the  remainder,  and  take  the  notes  of  the 
others  to  himself.  To  this,  all  agreed.  The  money  was  paid 
by  each,  except  a  small  sum  advanced  by  Fithian  for  com- 
plainant and  John  H.  Murphy,  which  they  afterwards  re- 
imbursed. Fithian  executed  his  notes  to  Juneau  for  $6000, 
and  took  a  bond  for  title  to  himself.  Three  thousand  were 
left  unadjusted  by  note  until  Juneau  should  adjust  the  bond 
for  title,  which  he  gave  Fithian  in  1835.  But  this  fact  was 
not  made  known  to  the  others,  Juneau  requesting  Fithian  to 
be  as  silent  as  possible  about  the  fact  that  he  was  unable  to 
make  those  titles,  until  he  could  get  some  compromise  with 
Murphy  on  his  bond,  believing  that  Murphy  was  not  aware 
of  his  inability  to  make  the  title,  and  of  the  advantage  he 
possessed. 
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Upon  the  return  of  the  parties  to  Danville,  and  Moores, 
complainant's  agent,  making  known  to  him  what  had  been 
done,  he  executed  his  notes  to  Fithian  for  the  residue  of  his 
acre  at  six,  twelve  and  eighteen  months,  taking  a  bond  from 
Fithian  for  a  title,  but  which  Fithian  has  since  taken  up,  upon 
Juneau's  conveying  the  acre  directly  to  complainant.  Com- 
plainant has  since  paid  one  of  the  notes  to  Fithian,  and  upon 
the  other  two  judgment  has  been  rendered  against  him, 
which  judgment  he  seeks,  by  this  bill,  perpetually  to  enjoin. 
He  charges  in  his  bill  that  Fithian,  at  his  own  suggestion  of 
its  advantages,  and  at  his  own  proposition  and  solicitation, 
was  appointed  by  the  parties  their  agent  to  negotiate  the 
purchase,  and  that  he  undertook  to  do  the  best  he  could,  and 
make  such  terms  with  Juneau  as  would  comport  with  the 
mutual,  equal  and  best  interests  of  each  and  all ;  and  that  after 
the  agreement  upon  the  price,  each  one  should  have,  and  take 
his  separate  acre. 

The  bill  further  charges  that  Fithian  and  Juneau  combined 
and  confederated  to  cheat  and  defraud  the  complainant  and 
the  others  ;  that,  in  consideration  that  Juneau  would  let  him 
have  one  acre  for  the  title  bond  of  1835,  he  agreed  that  the 
others  should  give  $3000  per  acre,  or  that  Fithian  over- 
reached Juneau  in  consequence  of  holding  said  bond.  And 
the  bill  avers  that  Fithian  afterwards,  in  pursuance  of  such 
agreement,  paid  the  remaining  $9000  with  the  said  title  bond 
of  1835.  The  bill  prays  that  Fithian  refund  to  complainant 
all  that  he  has  paid,  or,  at  least,  that  he  be  perpetually  enjoined 
from  the  collection  of  any  more  on  the  judgment. 

Fithian  and  Juneau  answer  separately,  admitting  all  the 
facts  in  relation  to  the  purchase,  &c,  &c,  but  deny  all  fraud, 
combination  and  overreaching ;  and  also  all  the  material  facts 
charged  and  stated  in  the  bill,  tending  to  show  or  prove  fraud. 
They  state  that  the  land  was  worth,  then,  the  price  paid,  and 
purchased  at  the  lowest  sum  that  Juneau  would  take ;  and 
that  Fithian  paid  $3000  down  in  cash,  and  for  the  remainder, 
he  gave  the  title  bond  of  1835,  and  a  deed  to  Juneau  for  lot 
eight  (8),  in  block  six  (6),  in  Milwaukie. 

There  are  eight  errors  assigned,  which,  in  substance,  ques- 
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tion  the  decree  dissolving  the  injunction,  and  dismissing  the 
bill  upon  the  proof  in  the  case. 

The  depositions  are  too  voluminous  to  attempt  to  set  them 
forth  in  detail.  I  will,  therefore,  only  advert  to  the  promi- 
nent facts  tending  to  impeach,  and  sustain  this  transaction, 
on  the  grounds  of  bad  faith,  and  fraud.  The  answer  admits 
that  Fithian  acted,  in  negotiating  for  the  land,  under  a  verbal 
agency,  and  although  denied,  it  is  proved  that  he  made  the 
first  proposition  to  that  effect.  It  is  contended,  that  being 
the  agent,  he  could  not  deal  for  his  own  advantage  with  the 
thing  purchased  for  his  principals,  or  become  the  seller,  or 
buyer,  to  or  of  them,  on  account  of  his  confidential  relation, 
and  being  bound  to  disclose  to  them  every  fact,  circumstance 
and  advantage,  in  relation  to  the  purchase,  which  may  come  to 
his  knowledge.  These  general  principles,  I  recognise  as  cor- 
rect. It  is  contended,  on  the  other  side,  that  a  verbal  agency 
in  relation  to  land,  is  not  binding;  that  Fithian  could  not  have 
bound  his  principals  :  that  he  was  not  the  agent  of  the  parties 
to  make  a  purchase  ;  but,  as  a  mere  friend,  an  instrument,  or 
go-between,  to  make  and  receive  propositions  for  a  purchase 
and  upon  which  the  others  had  to  act,  and  did  act,  before  any 
contract  was  concluded. 

I  admit  that,  under  this  agency,  he  could  not  have  bound 
his  principals,  and  that  where  one  acts  gratuitously,  in  a  rela- 
tion of  mere  friendship,  or  instrumentality,  he  is  not  to  be 
clothed  with  the  character  and  all  the  responsibilities  of  an 
agent.  But  while  I  would  thus  protect  him,  I  would,  by  no 
means,  permit  him  to  avail  himself  of  any  information  he  might 
thus  acquire,  or  of  this  .  confidence,  to  commit  a  fraud  upon 
the  friend  he  consents  to  serve.  Fraud  is  odious,  and  will 
not  be  tolerated  under  the  guise  of  friendship,  or  gratuitous 
service.  If  he  consent  to  act  in  the  relation  of  mere  friend- 
ship, so  far  as  he  acts  he  must  do  so  in  good  faith.  He  shall 
not  commit  a  fraud,  and  ask  it  to  be  sanctioned  because  that, 
from  the  manner  of  his  appointment,  he  could  not  have  bound 
his  princinpal.  Nor  will  it  avail,  in  this  case,  any  thing,  that 
the  principals  consented  to,  and  concluded  the  contract  them- 
selves, if  they  did  so  upon  false  and  fraudulent  information, 
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materially  affecting  their  rights  and  in  ignorance  of  the  truth. 
For  the  question  is  not  one  of  validity  of  a  contract,  depend- 
ing upon  the  legality  of  an  agency,  nor  of  gross  negligence  in 
the  execution  of  a  voluntary  service ;  but  it  is  one  of  posi- 
tive fraud,  and  I  am  of  opinion,  that  if  proven,  all  the  conse- 
quences should  follow,  whether  as  agent,  or  friend,  and  with 
or  without  compensation  for  the  trouble. 

Having  disposed  of  this  branch  of  the  subject,  I  come  now 
to  consider  and  examine  the  evidence  of  fraud.  The  ground 
of  the  fraud  is  supposed  to  be,  that  Fithian  did  not  agree  to 
give  three  thousand  dollars  per  acre,  and  to  be  paid  in  money, 
as  he  represented  to  complainant  and  the  others;  but  that  the 
contract  was  for  a  less  sum,  and  in  whole  or  in  part,  to  be 
paid  in  the  title  bond  of  1835;  or  that  he  was  to  have  his  acre 
for  less,  in  consideration  that  he,  Fithian,  would  procure  the 
others  to  pay  that  sum.  The  evidence  is  circumstantial,  con- 
sisting of  facts  and  detached  portions  of  conversations  with, 
and  admissions  of  Fithian.  At  the  time  the  contract  was  con- 
cluded, and  about  to  be  executed,  James  P.  Murphy  and  Fi- 
thian were  in  Juneau's  house  with  him.  While  Murphy  was 
writing  a  bond  for  a  title  from  Juneau  to  Fithian,  the  notes 
for  the  remainder  of  the  purchase  money  were  drawn  in  the 
same  room ;  that  there  were  two  sets  of  them  prepared,  one 
for  $9000  according  to  what  Fithian  had  represented  was  the 
price,  and  another  set  for  six  thousand  ;  and  that  the  smaller 
set  were  executed,  and  witnessed  by  Murphy,  as  well  as  the 
bond,  and  for  what  reason,  was  not  then  explained  to  Murphy, 
for  he  heard  no  conversation  at  the  time  between  Fithian  and 
Juneau  on  the  subject.  That  Fithian  looked  confused  when 
the  larger  notes  were  presented  through  mistake.  On  Mur- 
phs's  afterwards  alluding  to  the  fact,  and  asking  the  reason 
why  the  notes  were  for  less,  Fithian  said  he  had  paid  more 
down.  In  1838,  Fithian  was  a  candidate,  and  was  charged 
with  fraud  in  the  matter  by  John  H.  Murphy,  and  in  a  hand- 
bill, when  Fithian  said  he  would  not  explain  the  two  sets  of 
notes,  if  his  election  depended  on  it.  In  a  private  conver- 
sation, he  said  it  was  on  account  of  the  title  bond  given 
to  Murphy  by  Juneau,  that  he  would  not  explain.  He  admit- 
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;ed  that  he  felt  bad  about  it,  and  would  explain  some  time  or 
Dther. 

After  Fithian  and  Juneau  had  conversed  apart,  they  came 
together  into  the  presence  of  the  other  three,  and  divers 
others,  when  Fithian  asked  Juneau  what  was  the  least  he 
would  take  per  acre,  and  Juneau  replied,  not  one  cent  less 
ihan  $3000  per  acre.  This  was  all  the  others  heard  pass 
between  them  on  the  subject. 

Fithian  afterwards  admitted  to  complainant,  Cunningham 
and  Moores,  that  he  did  not  give  three  thousand  for  his  acre, 
in  consequence  of  the  title  bond  of  1835,  which  he  held  on 
Juneau.  This  is  stated  by  Moores  in  his  deposition,  and  fur- 
ther, by  him,  Fithian  said  he  would  make  it  all  right.  Fithian 
was  known  to  take  about  $3000  when  he  went  to  Milwaukie, 
and  return  with  about  $2500.  Fithian  was  heard  to  say,  that 
be  had  made  about  $16,000,  speculating  in  1836. 

A  day  or  two  before  the  acres  were  purchased,  Fithian 
had  been  offered  by  Juneau,  and  refused  $10,000  in  Mil- 
waukie lots  for  the  title  bond  of  1835.  Afterwards,  in 
August  1836,  when  he  finally  settled  with  Juneau,  for  the 
four  acres,  this  bond  was  rated,  as  Fithian  states,  at  $6000, 
and  Juneau  states  at  $7000,  in  payment  of  the  remaining 
$9000,  and  a  deed  to  lot  eight,  (8,)  block  six,  (6,)  at  $2000 
or  $3000. 

The  defendant  took  Juneau's  deposition,  and  from  it,  it 
appears,  that  a  few  days  before  the  deposition  was  to  be 
taken,  Fithian  went  into  the  neighborhood  of  Milwaukie, 
and  sent  for  Juneau,  read  to  him  the  interrogatories  that  were 
to  be  put,  and  requested  him  to  think  over  it. 

These  are  the  principal  facts  and  circumstances  relied  upon 
as  establishing  the  fraud. 

The  explanation  of  these  circumstances  given  in  the  an- 
swers of  Juneau  and  Fithian,  and  the  deposition  of  Juneau, 
is  this:  About  the  time  Fithian  was  going  to  sign  the  notes, 
he  insisted  that  Juneau  should  let  him  have  his  acre  for  less, 
as  he  had  been  a  good  customer;  or  at  least,  that  the  price 
of  it  should  be  left  open,  and  no  note  taken  until  the  title 
bond  of  1835  was  adjusted,  to  which  Juneau  agreed.     Ac- 
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cordingly  another  set  of  notes  was  drawn  for  a  smaller 
amount;  and  that  Fithian  and  Juneau  both  believed  that  Ju- 
neau was  liable  for  $10,000  on  the  bond  of  1835;  and  so, 
upon  settling  in  1836,  they  compromised  the  bond  at  $6,000 
or  $7,000;  and  for  the  balance,  Fithian  made  Juneau  a  deed 
for  the  lot  eight,  (8,)  in  block  six,  (6,)  which  was  counted 
and  believed  to  be  good  for  the  remainder  of  the  $12,000. 

The  reason  why  he  would  not  explain  the  two  sets  of  notes, 
and  state  how  much,  and  in  what  he  paid  the  remainder,  was, 
because  Juneau  desired  him  to  say  nothing  about  the  bond, 
and  his  inability  to  make  a  title,  as  he  was  liable  to  Murphy 
on  a  similar  bond,  for  the  same  amount;  and  Juneau  wished 
to  get  a  compromise  with  Murphy  before  he  found  out  his 
want  of  title.  He  could  not,  therefore,  explain  his  own 
transaction,  without  apprising  Murphy  of  his  advantage.  It 
is  further  shown  in  evidence,  that  the  lot  for  which  that  bond 
was  given,  was  then  rated  at  from  $8,000  to  $10,000;  that 
the  land  sold  to  complainants  and  others  was  then  rated  at 
and  thought  to  be  worth  $3,000  per  acre;  that  complainant 
was  offered  $500  for  his  bargain  by  Moores,  his  agent;  and 
that  Fithian  afterwards  sold  his  acre  for  $6,000;  and  the  other 
acres  were  thought  to  be  worth  more  than  was  paid  for  them. 
There  was  then  a  great  rage  for  Milwaukie  lots,  and  holders 
hardly  knew  what  price  to  set  upon  them,  for  fear  they  would 
not  ask  enough.  • 

The  agency  of  Fithian  in  this  transaction,  it  seems  to  me, 
extended  only  to  the  negotiation  and  settlement  of  terms 
with  Juneau  for  this  purchase;  and  as  to  the  price,  kind  and 
time  of  payment,  if,  in  the  business  of  his  trust,  he  committed 
a  fraud,  I  have  said  he  should  account  for  it.  These  terms 
were  fully  and  fairly  made  known  to  the  others,  and  they 
consented.  This  is  positively  asserted  in  the  answer,  and 
not  contradicted  in  the  proofs.  The  proposition  to  execute 
the  bond  for  title  to  Fithian,  and  take  his  notes,  was  also 
submitted  to  them,  and  agreed  to.  The  answers  both  posi- 
tively deny  that  any  change  was  thereupon  made,  in  the  time, 
amount,  or  kind  of  payment,  and  only  that  a  note  should  not 
be  given  for  $3,000  of  the  purchase  money.     Now  is  this  true, 
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and  if  not,  does  it  affect  the  rights  or  interests  of  the  com- 
plainant, or  the  others,  in  relation  to  any  matter  confided  to 
Eithian  ?  Fithian  and  Juneau  alluded  to  the  adjustment  of 
the  bond  of  1835,  when  Fithian  should  come  to  settle  the 
remainder  of  the  purchase  money  ;  and  this  seems  to  be  the 
basis  of  the  fraud,  showing,  as  is  contended,  that  he  did  not 
agree  to  give  so  much  as  $12,000 ;  or  that  he  did  not  pay 
$3000  down  :  that  he  was  to  have  his  own  acre  for  nothing1. 
and  had  changed  the  terms  of  the  contract,  without  apprising 
his  principals. 

The  complainant  seems  to  proceed  upon  the  idea,  that  he 
would  have  had  a  right  to  see  to  the  adjustment  of  the  amount 
Fithian  was  entitled  to  receive  on  the  title  bond  of  1835 ; 
that,  because  Fithian  gave  only  $500  for  the  lot,  he  would  not 
be  entitled  to  receive  of  Juneau  so  much  as  $10,000  ;  and 
if,  in  law,  Juneau  would  not  be  liable  to  pay  so  much,  he 
would  have  no  right  to  pay  it,  nor  Fithian  to  receive  it. 
These  would,  indeed,  seem  to  be  the  positions  assumed. 
Else,  what  change  would  it  effect  in  the  contract,  if  Juneau 
should  first  settle  that  debt,  by  paying  Fithian  $10,000,  and 
then  receive  back  $9000  in  discharge  of  this  debt  ?  If,  in- 
deed, the  adjustment  of  that  debt  was  a  consideration  for 
giving  more  for  these  acres,  it  would,  no  doubt,  be  fraudulent. 
But  to  draw  this  conclusion  from  the  simple  fact,  seems  to  me 
to  be  begging  the  question,  by  assuming  the  conclusion,  as 
the  means  of  proving  it.  It  does  not  appear  that  Juneau  was 
insolvent,  or  in  doubtful  circumstances  ;  or  that  the  debt  was 
insecure.  It  does  not  appear  that  $10,000  was  more  than 
was  legally  recoverable  upon  the  bond.  The  true  recovery 
would  have  been  the  value  of  the  lot,  at  the  time  stipulated 
in  the  bond  to  convey  it.  When  it  was  to  have  been  convey- 
ed, does  not  appear  ;  but  it  is  in  proof  that  the  lot  was  rated 
at,  and  considered  to  be  worth  from  8  to  $10,000,  in  April, 
1836.  There  is  nothing  in  the  record  showing  that  Fithian 
and  Juneau  estimated  the  debt  due  on  this  bond  larger  than 
its  true  legal  amount.  If,  then,  this  debt  was  really  due,  and 
Juneau  was  able  to  pay  it,  of  what  advantage  was  it  to 
Fithian  to  pay  with  it,  debts   that  would  become  due  in  six, 
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twelve,  and  eighteen  months  ?  It  amounted  only  to  the  adjust- 
ment of  a  claim  upon  one  man,  by  taking  claims  upon  three 
others,  and  all  equally  good  and  solvent,  for  any  thing  ap- 
pearing. 

Again,  because  he  did  actually  settle  the  purchase  money 
with  this  bond,  it  seems  to  be  regarded  as  evidence  that  it 
was  a  part  of  the  contract,  in  the  first  place,  that  it  should 
be  so  settled.  Suppose  it  was  the  contract,  would  a  know- 
ledge of  that  fact  „have  bettered  the  condition  of  the  com- 
plainant ?  It  was  still  cash.  He  would  have  no  right  to  say 
to  Fithian,  that  his  bond  for  the  title  was  not  cash.  It  had,  at 
least,  become  a  cash  demand.  He  might  as  well  have  de- 
nied Juneau  the  right  to  settle  any  other  cash  demands  upon 
him  with  the  proceeds  of  this  sale,  as  to  deny  this  one  due 
Fithian. 

But  there  is  another  circumstance,  that  seems  to  weigh  much 
with  the  complainant.  Fithian  gave  contradictory  accounts 
of  there  being  two  sets  of  notes,  and  refused  to  explain. 
This,  to  me,  is  fully  and  satisfactorily  explained.  Juneau  had 
requested  silence  in  relation  to  the  bond,  because  Murphy 
held  a  similar  one ;  the  amount  acknowledged  in  it  to  have 
been  received,  was  $10,000,  the  penalty  $20,000,  although 
the  actual  purchase  money  was  but  $500.  Juneau  sought  to 
settle  it  on  the  best  terms  he  could.  To  explain,  would  be 
to  apprise  Murphy,  and  a  breach  of  confidence  with  Juneau. 
Neither  the  adjustment,  nor  any  transaction  arising  out  of, 
or  concerning  this  bond  of  Murphy,  was  committed  to  Fith- 
ian ;  nor  does  it  appear  that  the  discovery  of  Juneau's  inabil- 
ity to  make  a  title  was  any  way  connected  with  his  agency  in 
this  new  negotiation.  I  see  no  want  of  good  faith  in 
letting  alone  a  business  not  confided  to  his  management. 
Murphy  had  his  agent  there,  no  doubt  with  full  instructions. 
If  there  were  any  advantage  to  his  principal  in  giving  his  own 
note  to  Juneau  for  the  purchase  money,  he  should  have  refu- 
sed his  assent  to  the  change,  permitting  Fithian  to  become 
paymaster.  It  does  not  appear  that  Murphy's  claim  on 
Juneau  on  the  bond  has  been  endangered,  or  become  less  se- 
cure ;  and  as  to  the  amount  he  would  be  entitled  to  receive, 
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it  was  not  Fithian's  business  to  adjust.  Whether  he  should 
befriend  Juneau  by  keeping  his  secret,  or  Murphy  by  divulg- 
ing it,  was  for  himself  to  decide  between  friends.  These 
circumstances  explain  fully  to  me  the  motives  of  his  silence, 
and  refusal  to  explain  the  two  sets  of  notes.  In  all  these  cir- 
cumstances, I  can  see  no  evidence  of  fraud,  or  bad  faith,  af- 
fecting the  interest  of  the  parties  to  this  contract,  in  any  mat- 
ter confided  to  Fithian.  Whatever  of  contradiction  there 
may  have  been  in  his  account  of  the  transaction,  seem  to  me 
to  have  arisen  from  his  anxiety  to  satisfy  those  who  inquired 
without  divulging  this  other  fact.  A  refusal  to  give  an  ex- 
planation which,  when  given,  does  not  at  all  -vary,  or  affect 
the  rights  of  the  parties,  will  surely  not  be  a  fraud.  It  seems 
to  me  to  be  unfortunate  for  him,  that  he  assumed  an  obliga- 
tion of  secrecy,  that  prevented  him  from  answering  the  legit- 
imate inquiries  of  those  concerned;  and  it  should  be  an  admo- 
nition, from  its  consequences,  of  that  truth,  that  open  confes- 
sion is  good  for  the  soul,  (a) 
Decree  affirmed  with  costs.* 

Decree  affirmed. 

*  Justices  Treat,  Shields,  and  Thomas  dissented  from  the  foregoing  Opinion. 

J.  J,  Brown,  for  the  appellant,  presented  a  petition  for  a  re-hearing,  which  was  denied 

(a)  Ctsey  v.  Casey,  14  111.  R.  112  and  note. 
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John  Doe,  ex  dem.  Ewing  Wiley  et  al.,  plaintiff  in  error,  v. 
John  Bean,  et  al.  defendants  in  error. 

Error  to  Adams. 

An  Auditor's  deed,  made  in  pursuance  of  the  provisions  of  the  Revenue 
Act  of  1827,  is  not  admissible  in  evidence  without  preliminary  proof  that 
the  prerequisites  of  the  statute  have  been  complied  with. 

The  directions  of  the  Legislature  in  relation  to  the  acknowledgment  of 
deeds  were  intended  to  prevent  one  individual  from  personating  anoth- 
er. Where  a  certificate  recited  that  the  grantor  was  personally  known 
to  the  certifying  officer  to  be  the  person  who  executed  the  deed,  it  was 
MfZtobe  clearly  a  compliance  with  the  object  contemplated  by  the  staute. 

Whenever  there  is  a  subscribing  witness  to  the  execution  of  a  deed,'"it  is  not 
necessary  to  produce  the  witness  on  the  trial,  unless  he  is  Avithin  the 
reach  of  the  process  of  the  Court.  If  he  is  not  within  the  State  at  the 
time  of  the  trial,  proof  aliunde  of  the  hand  writing  of  the  subscribing 
witness  and  the  grantor  is  admissible. 

The  Revenue  Act  of  1827  authorizes  the  Auditor  to  convey  land  sold  for 
taxes,  either  to  the  purchaser  or  his  assignee,  and  the  Auditor's  deed  to 
an  assignee  is  prima  facie  evidence  of  the  assignment. 

Ejectment,  in  the  Adams  Circuit  Court,  at  the  September 
term  1840,  before  the  Hon.  Peter  Lott  and  a  jury,  brought  by 
the  present  plaintiff  against  the  defendants,  for  the  recovery 
of  the  S.  W.  11,3  S.  8  W.  of  the  fourth  principal  meridan. 
The  evidence  for  the  defence,  to  the  admission  of  which  the 
plaintiff  objected,  appears  in  the  Opinion  of  the  Court.  The 
objections  of  the  plaintiff  were  overruled,  and  a  verdict  ren- 
dered, and  judgment  entered  thereon  for  the  defendants. 

A.  Williams  <&  A.  Johnston,  for  the  plaintiff  in  error. 

O.  H.  Browning  &  JV.  Bushnell,  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Lockwood,  J.  This  was  an  action  of  ejectment  brought 
by  the  plaintiff  against  the  defendants  in  the  Adams  Circuit 
Court  to  recover  the  possession  of  the  South  West  quarter 
of  section  eleven  (11),  in  township  three  (3)  south,  and 
range  eight  (8)  west.      The  action  was  commenced  at    the 
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April  term  1838,  and  the  declaration  contains  demises  from 
several  persons.  The  cause  was  tried  by  a  jury  who  rendered 
a  verdict  for  the  defendants,  and  judgment  thereupon  against 
the  plaintiffs  for  costs. 

On  the  trial  of  the  cause,  a  bill  of  exceptions  was  taken, 
which  contains  the  following  facts,  to  wit :  that  the  defend- 
ants admitted  that  they  had  possession  of  the  premises  in  the 
declaration  mentioned  at  the  time  the  suit  was  commenced. 
The  plaintiff  then  proved  title  in  the  lessors  named  in  the 
second  demise  of  said  declaration,  and  then  rested  his  cause. 

The  defendants  then  offered  to  read  in  evidence  to  the  jury 
a  deed  from  the  Auditor  of  Public  Accounts  to  John  Tillson 
jr.,  dated  29th  of  January,  1831,  for  the  tracts  of  land  in  ques- 
tion. This  deed  recites,  that  on  the  7th  day  of  January,  1829, 
in  conformity  with  ail  the  requisitions  of  the  several  acts  in 
such  case  made  and  provided,  the  Auditor  exposed  to  public 
sale  the  tract  of  land  aforesaid  for  the  sum  of  $1.84,  being 
the  amount  of  the  tax,  interest  and  cost  for  the  year  1828, 
and  that  S.  Shaw  offered  to  pay  the  aforesaid  sum  for  the 
whole  of  said  tract,  which  was  the  least  quantity  bid  for,  and 
that  said  S.  Shaw  had  paid  $1.84  into  the  treasury  of  the 
State.  The  deed  then  grants,  bargains  and  sells  the  said 
tract  of  land  to  John  Tillson  jr.,  assignee  of  S.  Shaw,  his  heirs 
and  assigns.  The  offer  to  read  this  deed  was  not  accom- 
panied with  any  other  proof  than  the  plaintiff's  admission  that 
it  was  executed  by  the  Auditor.  To  the  admission  of  this 
deed  in  evidence  the  plaintiff  objected,  but  the  Court  over- 
ruled the  objection  and  allowed  the  said  deed  to  be  read  as 
evidence  to  the  jury,  to  which  the  plaintiff  excepted.  The 
defendants  then  offered  a  deed  in  evidence  from  John  Tillson, 
jr.,  to  Walter  Mead,  dated  the  14th  clay  of  March,  1831,  for 
the  tract  of  land  in  dispute.  The  certificate  of  acknowledg- 
ment written  on  said  deed  states,  that  on  the  14th  of  March, 
1831,  the  within  named  John  Tillson,  jr.,  personally  known  to 
the  officer  taking  the  acknowledgment  to  be  the  person  who 
executed  the  within  and  foregoing  instrument  of  writing, 
personally  appeared  before  said  officer  and  acknowledged  the 
said  instrument  to  be  his  free  act  and  deed  for  the  uses  and 
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purposes  .therein  mentioned,  which  deed  was  duly  recorded 
in  the  State  Eecorder's  office,  on  the  11th  of  June,  1831. 
This  deed  was  allowed  to  be  read,  subject  to  exception.  The 
defendants  then  offered  a  deed  in  evidence  from  Walter  Mead 
to  Josiah  Thompson,  dated  on  the  19th  day  of  March,  1834, 
for  the  land  in  controversy.  The  defendants  proved  by  two 
witnesses  the  signatures  of  the  grantor  and  subscribing  wit- 
ness to  the  deed.  The  defendants  also  proved  by  said  wit- 
nesses, that,  at  the  time,  they  knew  the  subscribing  witness  to 
the  deed;  that  he  resided  in  the  city  of  New  York,  and  talked 
of  going  South  for  his  health,  but  that  they  did  not  know 
whether  he  still  resided  in  New  York  or  not ;  that  said  sub- 
scribing witness  had  never  resided  in  this  State,  and  that  they 
felt  confident  that  he  was  not,  at  the  time  of  the  trial,  in  this 
State.  The  plaintiff  objected  to  the  admission  of  the  deed 
in  evidence,  but  the  Court  overruled,  the  objection,  and  the 
deed  was  read  in  evidence,  to  which  the  plaintiff  excepted. 
The  defendants  produced  other  evidence  which  it  is  not  ma- 
terial to  notice. 

The  following  errors  are  assigned,  to  wit: 

1st.  In  admitting  in  evidence  the  Auditor's  deed ; 

2nd.  In  admitting  in  evidence  the  deed  from  Tilson  to 
Mead;  and 

3rd.  In  admitting  the  deed  from  Mead  to  Thompson. 

The  sale  by  the  Auditor  was  in  pursuance  of  the  Act  enti- 
tled, llAn  Act  to  provide  for  raising  a  revenue"  passed 
March  1,  1827.  The  Auditor's  deed  was  not  admissible  in 
evidence  without  preliminary  proof  that  the  prerequisites  of 
the  statute  had  been  complied  with.  This  point  was  decided 
by  this  Court  in  the  cases  of  Garrett  v.  Wiggins,  1  Scam. 
335,  and  Doe,  ex  dem.  Hill  et  al.  v.  Leonard,  4  Scam.  140. 

The  decision  of  this  point  necessarily  reverses  the  judg- 
ment, but  as  the  cause  will  have  to  be  remanded  for  re-trial, 
it  becomes  necessary  to  dispose  of  the  question  whether  the 
deed  from  Tillson  to  Mead  was  correctly  acknowledged,  and 
the  proof  sufficient  to  justify  the  reading  of  the  deed  from 
Mead  to  Thompson.  The  acknowledgment  of  Tillson's  deed 
was  sufficient.     This  Court  held  in  the  case  of  McConnell  v. 
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Heed,  2  Scam.  374,  that  "the  evident  object  of  the  legisla- 
ture, in  these  directions  in  relation  to  acknowledgment  of 
deeds,  is  to  prevent  one  person  from  personating  another." 
The  officer  certifies  that  Tillson  was  personally  known  to  him 
to  be  the  person  who  executed  the  deed.  This  clearly  is  in 
compliance  with  the  object  contemplated  by  the  statute. 

The  parol  proof  of  the  execution  of  the  deed  from  Mead  to 
Thompson  was  also  sufficient.  Whenever  there  is  a  subscri- 
bing witness  to  the  execution  of  a  deed,  it  is  not  necessary  to 
produce  the  witness  on  the  trial,  unless  he  is  within  the  reach 
of  the  process  of  the  Court.  The  subscribing  witness  not 
being  in  this  State  at  the  time  of  the  trial,  warranted  the 
proof  of  the  hand- writing  of  the  subscribing  witness  and  the 
grantor,  (a) 

It  may  become  a  question  in  the  further  progress  of  this 
cause,  the  Auditor's  deed  having  been  made  to  Tillson  as 
assignee  of  Shaw,  whether  it  is  not  necessary  to  prove,  ali- 
unde the  deed,  that  Shaw  had  assigned  his  bid  at  the  sale  to 
Tillson.  The  Revenue  Act  of  1827  authorizes  the  Auditor  to 
convey  the  land,  either  to  the  purchaser  or  his  assignee  ;  but 
does  not  prescribe  what  evidence  shall  be  furnished  the  Audi- 
tor that  the  bid  has  been  assigned.  The  decision  in  the  case 
of  Garrett  v.  Wiggins,  before  cited,  was,  that  a  party,  before 
he  can  read  the  Auditor's  deed  in  evidence,  must  introduce 
proof  that  the  prerequisites  of  the  statute  had  been  complied 
with  before  the  sale.  This  rule  is  intended  to  protect  the 
owners  of  real  estate  from  being  divested  of  their  title  contra- 
ry to  the  forms  of  law.  After,  however,  a  regular  and  legal  sale 
of  land  for  taxes,  the  only  right  that  remains  in  the  owner 
of  the  land  is  that  of  redemption  ;  but  whether  the  Auditor 
conveys  to  the  purchaser,  or  his  assignee,  does  not,  in  the 
slightest  degree,  affect  the  interest  of  the  owner.  In  either 
event  he  looses  his  land  unless  he  redeems.  We  can,  therefore, 
see  no  good  reason  why  the  Auditor's  deed  should  not  be 
prima  facie  evidence  of  an  assignment.     13  111.  R.  191. 

The  Judgment  below  is  reversed  with  costs,  and  the  cause 
remanded  with  instructions  to  award  a  venire  de  novo. 

Judgment  reversed. 

(a)  Mariner  v.  Saunders,  5  Gil.  R.  121 ;  Newson  v.  Luster,  13  111.  R.  181 ;  Clark  v.  Court- 
ney, 5  Pst.  U.  S.  R.  319.    £fl  JtJL^   ,}^  - 

vol.  vi.  36 
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Hedges  v.  County  of  Madison. 

Geokge    Hedges,    plaintiff   in    error,  v.  The    County    of 
Madison,  defendant  in  error. 

Error  to  Madison. 

A  writ  of  error  does  not  lie  until  the  final  judgment  in  bar  of  the  action  is 
entered,  and  the  statute  does  not  run  against  a  party  until  he  is  entitled 
to  his  writ  of  error. 

At  the  August  term  1839,  the  Circuit  Court  sustained  a 
demurrer  to  the  declaration,  and  granted  leave  to  the  plain- 
tiff to  amend  the  declaration,  and  continued  the  cause. 

At  the  August  term  1840,  the  plaintiff  having  failed  to 
amend  his  declaration,  a  final  judgment  was  rendered  for  the 
defendant,  on  the  demurrer. 

A  writ  of  error  was  prosecuted  in  December,  1844. 

W.  Martin,  for  the  defendant  in  error  now  moves  the 
Court  to  dismiss  the  writ  of  error,  because  it  was  not  sued 
out  within  five  years. 

E.  Keating,  for  the  plaintiff  in  error,  resisted  the  motion. 

Pee  Cukiam.  The  motion  must  be  denied.  On  the  first 
decision  of  the  Court,  no  judgment  was  entered.  A  writ  of 
error  did  not  lie,  until  the  final  judgment  in  bar  of  the  action 
was  rendered.  The  statute  does  not  run  against  a  party, 
until  he  is  entitled  to  his  writ  of  error. 

Motion  denied. 
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John  Evans,  appellant,  v.  Horace  Landon,  appellee. 
Appeal  from  Greene. 

Under  the  "Act  regulating  the  sale  of  Property"  approved  February  27th,  1841, 
the  plaintiff  in  execution  may  elect  on  what  property  of  the  defendant  he 
will  have  his  execution  levied,  except  the  land  on  whieh  he  resides,  and  his 
personal  property,  which  shall  be  last  taken. 

A.  recovered  a  judgment  against  B.  on  which  execution  duly  issued.  Subse- 
quently an  alias fi.  fa.  was  issued  and  levied  on  certain  real  estate,appraisers 
selected  and  sworn,  but  they  not  being  able  to  agree,  the  fi.  fa.  was  re- 
turned by  the  sheriff.  Afterwards,  a  pluries  was  issued  and  levied  on  the 
same  property,  appraisers  selected,  two  of  whom  agreed  in  their  valua- 
tion, but  the  other  stated  chat  he  did  not  think  it  "  worth  that  much," 
and  this  execution  was  also  returned.  The  first  execution  was  issued  and 
levied  without  the  knowledge  or  consent  of  the  plaintiff,  so  that  he  had 
no  opportunity  of  selecting  other  real  estate,  which  the  defendant  had, 
on  which  to  make  the  levy.  A  motion  to  set  aside  the  levy  and  for  a 
new  execution,  supported  by  an  affidavit  of  these  facts,  was  made,  and 
allowed  by  the  Circuit  Court:  Held,  that  the  motion  was  properly 
allowed,    (a.) 

In  order  to  constitute  a  valid  appraisement,  all  of  the  appraisers  must  agree. 

This  was  the  case  of  a  motion  in  the  Greene  Circuit  Court, 
before  the  Hon.  Samuel  D.  Lockwood,  at  the  April  term 
1843,  made  by  the  appellee,  to  set  aside  a  levy  and  for  a  new 
execution;  which  motion  was  allowed,  and  the  defendant 
below  appealed  to  this  Court.  The  material  facts  are  briefly 
stated  in  the  Opinion  of  the  Court. 

J.  J.  Hardin  &  D.  A.  Smith,  for  the  appellant,  made  the 
following  points : 

1.  If  the  appellee  was  negligent,  or  indifferent,  in  direct- 
ing the  levy  of  execution,  he  cannot  take  advantage  of  such 
negligence  or  indifference. 

2.  It  was  not  alleged  that  there  was  any  defect  of  title  in 
the  estate  levied  upon. 

3.  The  lot  numbered  ninety-six,  (96),  was  never  ap- 
praised, or  attempted  to  be  appraised.  That  might  have 
satisfied  the  execution.  There  is  no  evidence  of  the  indi- 
visibility of  lot  numbered  one  hundred  and  thirty,  (130.) 
The  disagreement  of  the  appraisers  of  that  lot,  could  only 

(a)  Smith  v.  Hughes,  24  111.,  R.  271. 
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be  remedied  by  appraisers  subsequently  chosen.  If  ap- 
praisers could  not  be  found  to  agree,  that  was  a  casus  omissus, 
which -the  Court  could  not  provide  for. 

4.  The  setting  aside  of  the  levies  was  gratuitous,  and  only 
tended  to  harass  the  applicant,  and  vex  him  with  accumula- 
tion of  costs. 

A.  W.  Cavarly,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.  In  April  1839,  Landon  recovered  a  judgment 
against  Evans  for  $691.28.  An  execution  was  issued  thereon, 
on  the  29th  day  of  January,  1841,  and  levied  on  lots  ninety  six 
(96,)  and  one  hundred  and  thirty,  (130,)  in  the  town  of  Car- 
rollton.  Three  appraisers  were  sworn  to  appraise  the  lots. 
They  proceeded  to  appraise  lot  one  hundred  and  thirt}^,  (130,) 
but  did  not  agree,  one  valuing  it  at  $1,000,  one  at  $1,500,  and 
the  other  at  $1,700.  In  consequence  of  this  disagreement, 
the  sheriff  returned  the  execution.  On  the  7th  of  July,  1841,  a 
second  execution  was  issued,  and  levied  on  the  same  property. 
Three  appraisers  were  sworn  to  appraise  lot  one  hundred 
and  thirty,  (130,)  two  of  whom  valued  it  at  $1,000;  the  other 
did  not  consider  it  worth  that  much.  This  execution  was 
returned  without  any  further  proceedings  under  it. 

At  the  April  term  1843,  the  Circuit  Court,  on  the  motion 
of  the  plaintiff,  set  aside  the  levy,  and  directed  a  new  execu- 
tion to  issue.  In  support  of  the  motion,  an  affidavit  of  the 
plaintiff  was  read,  stating  that  the  first  execution  was  issued 
and  levied  without  his  knowledge  or  consent,  so  that  he  had 
no  opportunity  of  selecting  other  real  estate  of  the  defend- 
ant on  which  to  make  the  levy;  and  that  the  defendant  had 
other  real  estate  subject  to  execution.  The  allowance  of  the 
motion  is  assigned  for  error,  by  Evans,  who  has  prosecuted 
an  appeal  to  this  Court. 

The  proceedings  on  the  executions  were  had  under  the 
"Act  regulating  the  sale  of  property"  approved  February 
27th,  1841.  By  the  provisions  of  that  Act,  the  plaintiff  may 
elect  on  what  property  of  the  defendant  he  will  have  his  ex- 
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edition  levied,  except  the  land  on  which  he  resides  and  his 
personal  property,  which  shall  be  last  taken  on  execution. 
The  property  levied  on,  is  to  be  appraised  by  three  house- 
holders, and  cannot  be  sold  for  less  than  two  thirds  of  the 
appraisement.  In  order  to  constitute  a  valid  appraisement, 
all  of  the  appraisers  must  agree.  There  being  no  such  ap- 
praisement in  this  case,  the  sheriff  could  not  proceed  to  make 
sale  of  the  premises.  It  appears  that  the  plaintiff  had  no 
opportunity  of  electing  on  what  property  he  would  have  his 
execution  levied,  and  that  two  ineffectual  attempts  were 
made  to  procure  an  appraisement  of  the  property  actually 
levied  on  by  the  sheriff.  Under  such  circumstances,  we 
cannot  say  that  the  Circuit  Court  decided  erroneously  in 
discharging  the  levy,  and  in  authorizing  another  execution 
to  issue,  which  might  be  levied  on  other  property  of  the  de- 
fendant. It  was  but  enabling  the  plaintiff  to  exercise  the 
right  of  election  conferred  on  him  by  the  statute,  and  could 
work  no  material  injury  to  the  defendant.  The  levy  on  real 
estate  does  not  deprive  the  defendant  of  the  use  of  his  prop- 
erty, by  transferring  the  possession  to  the  sheriff,  as  in  the 
case  of  a  levy  on  personal  property. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Benjamin  Draper  et  al.,  plaintiffs  in  errors.  Robert  McFar- 
land, defendant  in  error. 

Error  to  Madison. 

Fraud  does  not  descend  to  one's  heirs,  unless  connected  with  some  property 
which  descended  to  thein,  the  title  of  which  is  tainted  with  the  fraud. 

Where,  in  a  bill  in  chancery  to  set  aside  a  deed  on  the  ground  of  fraud, 
persons  were  made  parties  who,  although  heirs  of  the  grantor,  never 
pretended  to  have  any  title  to,  or  interest  in  the  premises  conveyed  by 
such  deed,  and  were  strangers  to  the  whole  transaction,  it  was  7ield,  that 
decree  against  them  was  erroneous. 

Bill  in  Chancery,  filed  in  the  Greene  Circuit  Court,  some 
time  in  the  year  1836,  by  Robert  McFarland,  the  defendant, 
against  Wm.  Draper,  (the  ancestor  of  plaintiffs,)  John  Dra- 
per, Win.  Barnhart,  John  Barnhart  and  the  representatives 
of  James  Mason,  then  deceased,  for  the  purpose  of  obtaining 
title  to  a  certain  eighty  acre  tract  of  land  in  Greene  County, 
and  alleging,  that  in  January,  1836,  the  said  McFarland  had 
purchased  the  said  land  of  the  said  Wm.  Barnhart ;  that  the 
said  Wm.  Barnhart  had  purchased  the  same  of  the  said  Wm. 
Draper,  and  was  entitled  to  a  deed  therefor;  that  the  said  land 
had  been  entered  in  the  name  of  the  said  James  Mason,  by 
whom  it  was,  or  should  have  been  conveyed  to  the  said  Wm. 
Draper  and  John  Barnhart ;  that  upon  McFarland's  purchas- 
ing the  said  land  of  the  said  Wm.  Barnhart,  a  deed  was  ac- 
tually made  by  the  said  Wm.  Draper  to  the  said  McFarland, 
as  had  been  agreed  ;  that  the  said  deed  was  left  with  the  said 
John  Draper,  a  justice  of  the  peace,  to  be  acknowledged, 
and  to  procure  from  Judah  Draper,  wife  of  the  said  Wm.  Dra- 
per, a  relinquishment  of  her  dower  ;  and  that  afterwards,  by 
fraudulent  arrangement  between  the  said  Drapers,  and  Barn- 
harts,  said  deed  was  destroyed,  and  another  deed  executed 
and  delivered  to  Joseph  Barnhart,  James  Barnhart,  Yan  Ren- 
sellaer  Barnhart,  and  Silas  Franklin  Barnhart,  infant  children 
of  the  said  John  Barnhart.  The  bill  prays  that  the  said  last 
mentioned  deed  be  canceled,  and  the  original  conveyance  to 
the  said  McFarland  be  set  up  and  confirmed. 
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An  amended  bill  makes  the  said  children  of  the  said  John 
Barnhart,  parties. 

The  said  ¥m.  Draper  answers  that  some  time  in  1830,  the 
said  James  Mason,  at  the  request  of  the  said  Draper,  entered 
in  the  land  office  of  the  United  States,  the  land  in  controversy, 
and  also  another  tract  in  section  eighteen ;  that  the  said  Draper 
was  to  pay  the  said  Mason  $145  for  each  of  the  said  tracts,  and 
gave  his  notes  accordingly ;  that  said  Draper  obtained  the 
entry  of  the  said  tract  in  section  eighteen,  for  his  own  use ;  but 
that  he  agreed  with  the  said  John  Barnhart,  that,  upon  his,  the 
said  Barnhart,  paying  the  said  Mason  the  price  of  one  of  the  said 
tracts,  the  land  in  controversy  should  be  conveyed  by  Mason  to 
him;  that  the  said  John  Barnhart  furnished  money  to  pay  for  one 
of  the  said  tracts  accordingly ;  that  said  Mason,  upon  receiv- 
ing payment,  assigned  the  said  certificate  for  section  eighteen 
to  the  said  ¥m.  Draper,  and  the  other  certificate,  (by  arrange- 
ment between  the  said  Mason  and  the  said  John  Barnhart, 
and  with  which  arrangement  the  said  Draper  had  no  agency 
or  interest,)  was  assigned  to  the  said  Yan  Rensellaer  and  Si- 
las Barnhart,  (children  of  the  said  John ;)  that  said  certificates 
and  assignments  were  forwarded  to  Washington ;  but  Patents 
had  already  issued  to  the  said  Mason  ;  that  Mason,  upon  the 
application  of  the  said  Draper  for  deeds,  refused  to  make  two 
deeds,  on  account  of  the  expense,  and  hence  a  deed  for  both 
tracts  was  made  to  the  said  Draper.  This  arrangement  was 
made  with  the  consent  of  the  said  Barnhart,  and  with  the  un- 
derstanding that  the  said  Draper  should  convey  to  those  to 
whom  the  certificate  had  been  assigned  ;  that  afterwards,  the 
said  Barnhart  requested  the  deed  to  be  made  to  his  said  four 
children,  which  was  done. 

The  said  respondent  then  avers  that  he  "had  no  interest 
whatever  in  the  land  after  the  money  was  paid  to  Mason.  He 
received  the  deed  from  Mason,  and  executed  the  other  deed,  as 
a  matter  of  accommodation  to  those  whom  he  supposed  most 
interested." 

The  answer  denies  having  ever  made  any  deed  to  the  said 
Wm.  Barnhart,  or  being  bound  to  do  so,  or  ever  having  re- 
ceived any  money  for  that  purpose. 
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The  said  Draper,  in  conclusion,  "disclaims  all  interest  in 
this  suit,  and  all  claim  to  the  land ;"  avers  that  "the  title  has 
long  since  passed  from  him  ;"  denies  all  fraud,  and  prays  to 
be  dismissed,  &c. 

The  representatives  of  said  James  Mason  disclaim,  and  at 
the  instance  of  complainant's  solicitor,  bill  is  dismissed  as  to 
them. 

In  August,  1840,  the  record  comes  by  change  of  venue  to 
Madison  county. 

At  the  April  term,  A.  D.  1841,  complainant  suggests  the 
death  of  the  said  Win.  Draper,  and  obtains  leave  to  file  an 
amended  bill,  making  parties,  James  Rogers,  guardian  of  the 
said  children  of  John  Barnhart,  Judah  Draper,  widow  of  the 
said  Wm.  Draper,  John  F.  Draper,  Benjamin  Draper,  Linder 
Draper,  Wm.  M.  Draper,  Larkin  Anderson,  Sarah  his  wife, 
and  Wm.  Clifton,  and  Mary  his  wife,  heirs  at  law  of  the  said 
Wm.  Draper,  deceased. 

On  the  3d  day  of  May,  1841,  was  filed  the  last  amended 
bill  in  this  cause. 

This  amended  bill  is  substantially  the  same  as  the  original 
bill,  except  that  it  makes  the  additional  parties  aforesaid, 
and  charges  that  James  Rogers,  guardian,  dec,  dispossessed 
the  said  McFarland  in  1838,  and  has  since  oeen  in  exclusive 
2?ossession  of  the  said  land,  and  received  the  rents  and  profits 
thereof. 

It  also  charges  that  the  original  fraud  was  committed  by 
and  between  the  said  Wm.  Draper  and  Judah  his  wife,  John 
Barnhart,  Wm.  Barnhart,  and  John  F.  Draper. 

Judah  Draper  answers  generally  the  facts  set  up  by  her 
husband  in  his  lifetime,  disclaims  all  interest,  &c,  and  denies 
all  fraud  and  combination. 

James  Rogers,  guardian,  &c,  answers;  but  as  he  is  not  one 
of  the  plaintiffs  in  error,  his  answer  is  not  deemed  material. 

Benjamin  Draper,  Josiah  L.  Draper,  and  Wm.  M.  Draper, 
the  plaintiffs  in  error,  answer  jointly,  stating  generally  the 
facts  as  contained  in  the  answer  of  their  ancestor,  Wm. 
Draper,  deceased.  State  that  the  only  interest  ever  possessed 
by  them  in  the  land  was  such  as  exhibited  by  them  in  their 
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answer,  and  "expressly  deny  that  they  (or  either  of  them) 
ever  had,  or  now"  (at  the  time  of  filing  their  said  answer,) 
"have  any  interest  whatever  in  and  to  the  said  tract  of  land 
either  in  law  or  equity"  and  deny  all  fraud  or  combination, 
&c,  and  pray  to  be  dismissed. 

Larkin  Anderson  answers  in  the  same  manner,  and  dis- 
claims almost  in  the  same  words. 

Win.  Barnhart  answers  favorably  to  the  suit  of  the  com- 
plainant. 

John  F.  Draper  answers,  denying  generally  the  facts  char- 
ged in  the  bill. 

To  all  the  answers  except  that  of  Wm.  Barnhart,  there  are 
replications. 

The  case  came  on  to  be  heard  upon  bill,  answers,  exhibits, 
depositions  and  argument  of  counsel,  at  the  May  term  1843, 
before  the  Hon.  James  Semple,  and  thereupon  the  Court  not 
being  sufficiently  advised,  directed  an  issue,  "to  try  the  fact 
of  the  execution  of  the  deed  from  Wm.  Draper  to  the  said 
Wm.  Barnhart,  as  is  alleged  in  said  bill,  for  a  valuable  con- 
sideration, and  the  subsequent  destruction  thereof  by  the  said 
Wm.  Draper;"  which  issue  was  tried  by  the  jury,  found  for 
said  McFarland,  and  so  certified  to  the  Court.  And  there* 
upon  the  Court  entered  the  final  decree  in  the  case,  of  which 
the  following  is  the  substance. 

1.  The  decree  recites  what  is  taken  to  be  the  substance  of 
the  pleadings. 

2.  The  report  of  the  master,  to  whom  the  matter  had  been 
referred,  that  the  premises  had  been  in  the  possession  of  the 
sai£.  James  Rogers,  guardian,  &c;  that  from  fifteen  to  twenty 
acres  had  been  cultivated,  and  that  a  fair  price  would  be 
$1.75  per  acre  per  year. 

3.  The  title  is  confirmed  in  the  said  McFarland. 

4.  That  the  said  McFarland  recover  of  and  from  the  said 
Judah  Draper,  John  F.  Draper,  Benjamin  Draper,  Josiah  L. 
Draper,  Wm.  M.  Draper,  Larkin  Anderson,  and  Sarah  his 
wife,  Wm.  Clifton,  and  Mary  his  wife,  heirs  at  law  of  the  said 
Wm.  Draper,  deceased,  and  of  the  said  James  Rogers,  guar- 
dian, &c,  the  sum  of  $173.25,  for  rents  and  profits  of  the  said 

vol.  n.  37 
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premises  to  be  levied  of  the  goods  and  chattels,  lands  and 
tenements  come  to  them  of  the  said  Wm.  Draper,  if  any,  and 
if  none  be  found,  then  of  their  own  proper  goods,  chattels, 
lands  and  tenements. 

5.  And  that  the  said  McFarland  recover  of  and  from  the 
said  last  named  defendants,  his  cost  and  charges,  as  well 
upon  the  original  as  upon  the  amended  bills,  and  have  execu- 
tion therefor. 

The  writ  of  error  is  sued  out  by  the  said  Benjamin  Draper, 
Josiah  Linder  Draper,  Wm.  M.  Draper,  Larkin  Anderson, 
and  Sarah  his  wife. 

The  errors  assigned  are  : 

1.  That  they  are  charged  personally  with  all  the  costs  in 
the  case. 

2.  That  they  are  charged  personally  with  the  rents  and 
profits,  the  possession  having  been  proved  to  have  been  in 
James  Rogers. 

3.  That  the  estate  of  the  said  Wm.  Draper,  deceased,  is 
charged  with  said  rents. 

4.  That  the  decree  is  inconsistent  and  not  warranted  by 
the  pleadings  in  the  case. 

5.  That  said  decree  is  against  law  and  equity. 

W.  D.  Strong  &  J.  Hall,  for  the  plaintiffs  in  error. 

J.  A.  McDougall,  and  S.  T.  Sawyer,  for  the  defendant  in 
error. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  William  Draper,  who  held  the  legal  title  to  the 
premises  in  question  in  trust  for  McFarland,  the  complainant, 
fraudulently  conveyed  it  to  the  four  infant  children  of  John 
Barnhart.  For  the  purpose  of  setting  aside  this  deed,  and 
obtaining  the  legal  title  in  himself,  this  bill  was  filed  by  said 
complainant,  making  Draper  and  his  grantees,  defendants, 
together  with  many  other  persons,  whose  names  or  connection 
with  the  transaction,  it  is  unnecessary  to  state.  Pending  this 
suit,   William   Draper  died,  and,  by  a  supplemental  bill,  his 
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widow  and  heirs  were  made  defendants,  together  with  Rogers, 
who  was  the  guardian  of  the  infant  heirs  of  John  JBarnhart, 
to  whom  Draper  had  conveyed  the  legal  title,  who,  as  such 
guardian,  while  they  held  that  title,  received  one  hundred 
seventy  three  dollars  and  twenty  five  cents  of  the  rents  and 
profits  of  the  land. 

The  decree  below  secures  to  the  complainant  the  title  to 
the  land,  and,  among  other  things,  directs  that  the  said  guar- 
dian of  the  infant  heirs  of  John  Barnhart,  and  the  said  widow 
and  heirs  of  William  Draper,  shall  pay  to  the  said  complain- 
ant the  said  sum  of  one  hundred  seventy  three  dollars  and 
twenty  five  cents,  to  be  made  of  the  estate  of  the  said  Wil- 
liam Draper,  which  has  come  to  their  hands,  if  any,  and  if 
none,  then  to  be  made  of  their  and  the  said  guardian's  proper 
goods  and  chattels,  lands  and  tenements,  and  that  they  pay 
all  the  costs,  for  which  execution  is  awarded. 

This  writ  of  error  was  sued  out  by  four  of  the  said  heirs 
of  William  Draper,  and  this  portion  of  the  decree,  as  to  them, 
is  assigned  for  error,  and  it  is  undoubtedly  well  assigned. 

It  is  unnecessary  to  inquire  whether  the  imputations  of 
fraud  against  William  Draper  were  of  such  a  character  as  to 
have  made  him  a  proper  party,  and  to  have  authorized  any 
decree  against  him  ;  but  so  far  as  his  heirs  were  concerned, 
with  him  the  fraud  died,  unless  it  descended  to  them  with 
sOme  property,  the  title  to  which  was  tainted  with  the  fraud. 
Such  was  not  the  case  here.  Nothing  appears  in  the  plead- 
ings, showing  that  any  thing  descended  from  their  ancestor 
to  these  plaintiffs,  and  certainly  not  the  title  to  this  land,  for 
the  complaint  is  not  that  he  acquired  the  title  improperly,  but 
that  he  parted  with  it  fraudulently.  These  plaintiffs  have 
had  nothing  to  do  with  any  part  of  the  transaction.  William 
Draper  was  a  trustee,  and  when  he  conveyed  the  title  fraudu- 
lently, his  grantees  became  trustees  in  his  stead,  and  against 
them  and  not  against  strangers  should  the  cestui  que  trust 
have  sought  for  redress.  The  plaintiffs  here  never  pretended 
to  have  any  title  to,  or  interest  in  the  premises,  and  to  the 
whole  transaction  were  they  entire  strangers.  Nor  did  they 
or  any  one  of  them,  receive  any  of  the  rents  and  profits  of 
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the  land,  but  they  went  into  the  hands  of  Rogers,  the  guar- 
dian of  the  infant  heirs  of  John  Barnhart,  who  held  the  legal 
title,  and  I  presume  it  was  against  them  that  this  part  of  the 
decree  was  intended  to  have  been  made,  instead  of  the  heirs 
of  William  Draper,  whose  names  must  have  been  inserted 
through  mistake.  Whether  such  a  decree  against  the  heirs 
of  Barnhart  would  have  been  proper,  it  is  unnecessary  now 
to  say  ;  but  there  would  certainly  have  been  much  more  pro- 
priety in  it,  than  in  the  decree  which  was  made  against  the 
heirs  of  Draper,  (a) 

An  objection  was  made  on  the  argument,  that  the  record  is 
not  comple,  all  of  the  evidence  being  omitted.  That  was 
entirely  unnecessary,  because  the  bill  shows  no  ground  for 
relief  against  the  plaintiffs  here.  If  all  of  the  evidence  were 
here,  and  we  should  see  that  the  complainant  was  entitled  to 
any  relief  against  any  of  the  other  defendants  below,  which 
the  decree  does  not  give  him,  still  we  could  not  reform  the 
decree  as  against  them,  for  they  are  not  before  us.  Had  the 
complainant  been  dissatisfied  with  any  portion  of  the  decree, 
he  might  also  have  brought  a  writ  of  error,  and  brought  those 
defendants  in  ;  and  he  may  probably  do  so  yet,  should  he 
think  proper. 

So  much  of  the  decree  of  the  Court  below  as  is  against 
these  plaintiffs  must  be  reversed,  and,  as  to  them,  the  bill 
dismissed  with  costs. 

Decree  reversed. 

(a)  A  court  of  equity  has  jurisdiction  to  compel  the  heir  of  a  deceased  grantor  to  ex- 
ecute a  conveyance,  in  lieu  of  an  unrecorded  deed  which  has  been  lost.  Bennett  v. 
Waller,  23  111.  R.  97. 
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Archibald    D.  Moore    et  ux.,    appellants,    v.  Charles  "W. 
Hunter  et  al.,  appellees. 

Appeal  from  Madison. 

A  Court  of  Equity  ought  to  be  fully  convinced,  by  clear  and  incontrovert- 
ible testimony,  before  they  subvert  a  long  standing  legal  title,  accom- 
panied by  possession.  The  random  recollections  of  one  or  two  wit- 
nesses, of  some  expressions  dropped  casually  by  the  original  purchaser 
between  twenty  three  and  thirty  years  previously,  ought  not  to  be  the 
basis  of  destroying  a  regular  legal  title,  derived  from  the  Government. 
The  common  assurances  of  the  country,  the  legal  evidence  to  title  to  real 
estate  would  be  of  little  value,  if  they  could  be  thus  shaken. 

A  doubt  must  be  converted  into  something  like  a  certainty  before  a  Court 
of  justice  would  be  justified  in  breaking  down  a  regular  chain  of  title. 

One  who  purchases  without  notice  of  an  equity,  is  not  affected  by  such 
equity. 

Every  purchaser  is  presumed  to  have  notice  of  any  defect  of  title,  apparent 
upon  the  face  of  his  Patent ;  but  he  is  not  required  to  look  for  a  latent 
defect  in  the  chain  of  assignments  recited  in  the  Patent,  where  such 
assignments  purport  to  have  been  made  by  the  proper  person. 

A  Patent  affords  a  legal  presumption  that  it  was  properly  issued,  if  it  is 
regular  on  its  face,  and  upon  which  it  is  safe  for  subsequent  purchasers 
to  rely. 

The  United  States  are  the  owners  of  all  the  vacant  lands  in  this  State,  and 
until  they  are  sold,  and  the  price  stipulated  to  be  paid  for  any  particular 
tract  of  land  belonging  to  them,  is  received,  the  Recording  Acts  of  this 
State  have  no  application. 

The  recording  of  a  deed,  not  required  by  law  to  be  recorded,  is  not  notice 
to  any  one. 

If  the  complainant  in  a  bill  waive  the  oath  of  the  defendant,  and  the  de- 
fendant files  his  answer  under  oath,  the  Court  will  give  no  further  effect 
to  such  answer,  than  if  it  had  not  been  sworn  to.     (a) 

This  was  a  suit  in  Chancery  brought  by  Archibald  Moore 
and  Betsy  Moore,  his  wife,  the  appellants,  against  Charles 
"W.  Hunter  and  "William  Russell,  the  appellees,  in  the  Madi- 
son Circuit  Court,  to  establish  a  title.  The  cause  was  heard 
before  the  Hon.  James  Shields,  at  the  November  term  of  said 
Court,  1843,  on  the  bill,  answers,  depositions,  and  exhibits, 
and  a  final  decree  rendered,  denying  the  prayer  of  the  bill, 
and  dismissing  the  same  at  the  costs  of  the  complainants. 
From  that  decree  they  appealed  to  this  Court.  The  facts 
upon  which  the  decision  of  this  Court  is  based,  appear  in  the 
Opinion. 

(a)    Willenborg  v.  Murphy,  36  111.  R.  344. 
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J.  Gillespie  and  L.  Trumbull  for  the  appellants  : 

I.  The  principal  and  disputed  facts  in  this  case,  are, 
whether  Easton  procured  the  Patent  for  the  benefit  of  John 
Bates,  deceased,  and  whether  Russell  and  Hunter  had  notice 
of  that  fact  at  the  times  of  their  purchases.  In  support  of 
the  position  that  Easton  procured  said  Patent  for  the  benefit 
of  Bates,  complainants  refer: 

First.  To  the  copy  of  the  record  from  the  General  Land 
Office,  filed  by  Russell  with  his  answer. 

Secondly.  To  the  depositions  of  Levi  McNeil,  Solomon 
Pruitt,  and  James  W.  Whitney. 

II.  That  Bates  furnished  the  money  to  enter  the  land  is 
further  proved  by  the  fact  that  Meacham,  whom  Russell 
avers  in  his  answer,  was  the  agent  through  whom  the  land 
was  entered  by  Dunnegan,  afterwards  purchased  of  Bates, 
for  a  valuable  consideration  ;  also,  by  the  further  fact,  that  he 
was  witness  to  the  receipt  from  Easton  to  Dunnegan. 

The  land  being  entered  by  Easton,  in  his  own  name,  but 
with  the  money  of  Bates  and  for  Bates'  benefit,  a  trust  results 
in  favor  of  Bates.  2  Johns.  Ch.  R.  409  ;  2  Sugden  on  Yen- 
dors,  1Y5 ;  2  Story's  Eq.  Jur.  456,  458. 

III.  That  Russell  had  notice  may  be  inferred, 

First,  from  the  fact  that  he  answers  evasively,  and  does 
not  state  the  amount  of  consideration  paid,  the  time  of  pay- 
ment, nor  does  he  deny  the  circumstances  from  which  notice 
may  be  inferred.  Boone  v.  Childs,  10  Peters,  211, 212;  Moore 
v.  Scott,  3  Scam.  316,  3  IT,  321 ;  2  Sugden  on  Yendors,  300, 
note. 

Second,  by  the  depositions  of  Bartlett  and  Starr,  showing 
that  Russell  was  engaged  with  Easton  in  speculating  in  lands 
about  Alton. 

Third,  the  fact  that  Bates  lived  and  died  upon  the  land, 
and  that  Hunter,  claiming  through  Bates,  was  in  possession 
of  the  same  at  the  time  of  the  purchases  by  Russell,  was  notice 
of  Bates'  title.  Possession  of  premises  is  notice  to  a  purchaser 
of  the  possessor's  title,  both  legal  and  equitable.  Daniels  v. 
Davidson,  16  Yesey,  254 ;  Johnston  v.  Glancy,  4  Blackf.  96  ; 
Moreland  v.  Lemasters,  lb.  386 ;  Jackson  v.  Post,  9  Cowen, 
120;  Tuttle  v.  Jackson,  6  Wend.  213;  Spofford  v.  Manning, 
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6  Paige,  383 ;  Buck  v.  Holloway [s  Devisees,  2  J.  J.  Marsh, 
180;  Brown  v.  Anderson,  1  Monroe,  211;  Governeur  v. 
Lynch,  2  Paige,  300. 

Fourth,  the  conveyance  from  Gamble  to  Eussell,  from  Eas- 
ton  to  Eussell,  and  from  Eussell  to  Hunter,  are  all  just  quit- 
claims, and  contain  expressions  evidently  showing  that  the 
parties  knew  there  was  doubt  about  the  title.  'Porter  v. 
JVoyes,  2  Greenl.  26  ;  1  Story's  Eq.  Jur.  387. 

Fifth,  the  deed  from  Dunnegan  to  Bates,  duly  recorded  in 
1815,  that  from  Bates  to  Meacham  and  the  mortgage  back  to 
Bates,  were  full  and  perfect  notice  to  Eussell  of  Bates'  title. 
Doyle  v.  Teas,  4  Scam.  202. 

All  deeds  in  any  way  affecting  lands  either  in  law  or  equity, 
were  required  to  be  recorded.     2  Ter.  Laws,  570. 

A  registered  deed  is  notice  to  all  the  world.  Deck  v. 
Batch,  8  Peters,  38  ;  1  Story's  Eq.  Jur.  392  ;  Doyle  v.  Teas, 
4  Scam.  202 ;  1  Johns.  Ch.  E.  398. 

Whatever  is  sufficient  to  put  a  party  on  inquiry  is  good 
notice.  Stephenson  v.  Smith,  7  Missouri,  617 ;  2  Sugden  on 
Vendors,  290. 

An  equitable  right,  which  originated  before  the  date  of  the 
Patent,  may  be  examined.  Moreland  v.  Lemasters,  4  Blackf. 
383;  Stephenson  v.  Smith,  7  Missouri,  610 ;  Brush  v.  Ware, 
15  Peters,  105,  107;  Reeder  v.  Barr,  1  Ohio  Cond.  E.  852  ; 
Graves  v.  Graves,  1  A.  K.  Marsh.  165. 

The  general  doctrine  of  notice  applies  as  well  to  equities 
existing  prior  to  the  emanation  of  a  patent,  as  to  other  cases. 
Brush  v.  Ware,  15  Peters,  93,  109  ;  Stephenson  v.  Smith,  7 
Missouri,  610. 

A  purchaser  of  land  granted  to  a  person  as  assignee  is  bound 
to  take  notice,  whether  the  assignee  had  power  to  convey. 
Reeder  v.  Barr,  1  Ohio  Cond.  E.  852  ;  Brush  v.  Ware,  15 
Peters,  111. 

Gamble,  being  a  purchaser  at  sheriff's  sale,  and  not  by  deed, 
took  the  title,  if  at  all,  as  held  by  the  debtor,  subject  to  prior 
existing  liens,  and  notice,  as  to  him,  was  not  necessary.  Acts 
of  1819,  178,  §2;  7  Peters,  561,  562;  lb.  271 ;  Robinson  v. 
Rowan,  2  Scam.  499;  Riddle  v.  Bryan  5  Ohio,  32;  Jackson 
v.  Anderson,  4  Wend.  481;  Same  v.  Post,  9  Cowen,  120. 
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IY.  In  answer  to  the  defence  set  up  by  Hunter,  under 
his  title  derived  from  Bates  through  Meacham,  the  complain- 
ants insist, 

First.  That  there  is  no  proof  that  John  Bates  ever  exe- 
cuted a  covenant  as  stated  in  the  answer  of  said  Hunter. 
The  answer  in  this  respect  not  being  responsive  to  the  bill, 
cannot  be#received  as  evidence  of  the  execution  of  said  in- 
strument; said  writing  is  not  under  seal  and  does  not  itself 
constitute  a  release,  and  the  administrator  of  Bates  had  no 
power  to  execute  a  release  for  a  part  of  the  mortgaged  pre- 
mises.    U.  8.  Bank  v.  Piatt's  Heirs,  5  Ohio,  34 7. 

/Second.  The  last  clause  of  said  alleged  covenant  by  Bates, 
expressly  limits  the  right  to  release  to  the  time  when  the  mo- 
ney fell  due  upon  the  mortgage;  consequently  the  administra- 
tor had  no  right  after  that  time  to  execute  said  release  in  favor 
of  said  Hunter. 

G.  T.  M.  Davis,  J\T.  D.  Strong,  and  W.  Martin,  for  the 
appellees : 

I.  The  effect  of  the  amended  bill.  We  insist  that  the 
amended  bill  is  part  of  the  original  bill,  as  it  does  not  include 
material  allegations  that  are  contained  in  the  original.  That 
a  waiver  of  the  answers  on  oath  to  the  amended  bill  does  not 
dispense  with  an  answer  under  oath  to  the  original  bill;  espe- 
cially as  the  appellees  have  answered  the  original  as  well  as 
the  amended  bill,  and  upon  those  answers  the  complainants 
took  issue  by  filing  their  replications.  1  Smith's  Oh.  Pr. 
198,  293,  297;  Hurd  v.  Everett,  1  Paige,  124;  The  Benning- 
ton Iron  Co.  v.  Campbell,  2  do.  161.  162 ;  Luce  v.  Graham, 
4  Johns.  Ch.  R.  171-3 ;  1  Peters'  Dig.  453;  Cooper's  Eq. 
PL  322. 

II.  That  the  allegations  in  the  bill  and  the  proofs  taken  in 
the  cause  must  correspond  and  sustain  each  other  to  author- 
ize a  decree  by  the  Court.  In  the  case  at  bar,  the  allegations 
are  not  sustained  by  proof,  but,  on  the  contrary,  the  proofs 
attempt  to  make  out  a  case  not  contained  in  the  pleadings. 
1  Smith's  Ch.  Pr.  346;  3  Johns.  Ch.  R.  355,  356;  9  Peters, 
501-3;  10  do.  208,  209. 

III.  That  a  bona  fide  purchaser  without  notice  of  a  latent 
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equity  is  protected.  In  this  case,  the  answers  of  both  Russell 
and  Hunter  deny  all  notice  whatever,  directly  or  indirectly, 
and  allege  that  they  were  innocent  purchasers  for  a  good  and 
valuable  consideration  without  notice.  The  proofs  in  this 
case  making  out  neither  notice  or  fraud,  the  decree  of  the 
Court  below  should  be  affirmed.  2  Sudgen  on  Vendors,  274, 
275 ;  3  Johns.  Ch.  R.  147  ;  1  do.  573,  574 ;  8  do.  140,  141 ; 
9  do.  163  ;  Ferrars  v.  Cherry,  2  Vernon,  384. 

IV.  A  purchaser  with  notice  deriving  title  from  one  with- 
out notice  is  protected  in  his  purchase.  The  bill  alleges  that 
Archibald  Gamble  purchased  the  land  in  question  at  a  sher- 
iff's sale  upon  an  execution  in  favor  of  the  Bank  of  St.  Louis 
against  Rufus  Easton,  but  no  where  charges  that  Gamble  had 
any  notice,  either  actual  or  constructive,  of  any  adverse  title 
either  in  law  or  equity,  nor  is  there  any  proof  whatever  show- 
ing that  Gamble  had  any  such  notice.  The  defendant,  Rus- 
sell, derives  his  title  under  Gamble;  admitting,  therefore,  for 
the  sake  of  argument,  that  Russell  had  notice  of  the  latent 
equity  in  Bates,  having  purchased  from  Gamble  who  was  a 
honajlde  purchaser  without  notice,  is  protected  in  that  pur- 
chase as  well  as  all  those  who  claim  under  him.  1  Eq.  Cases 
Abr.  331 ;  1  Johns.  Ch.  R.  213  ;  2  Sugden  on  Vendors,  313, 
314. 

V.  It  was  not  necessary  for  Russell,  as  is  contended  by 
the  counsel  for  appellants,  to  set  out  the  consideration  paid 
by  him  for  the  purchase  of  the  land  in  controversy,  for  the 
reason,  first :  that  he  is  no  where  called  upon  either  in  the 
original  or  amended  bill  to  state  what  consideration  he  paid 
for  the  land  and,  second :  because  the  appellants  make  an 
exhibit  of  the  deed  from  Gamble  and  wife,  and  Easton  to 
Russell,  which  upon  their  face  show  a  good,  valid  and  suffi- 
cient consideration.  The  same  may  be  said  of  Hunter,  who 
claims  as  well  through  Russell  as  Meacham.  2  Sudgen  on 
Vendors,  806,  807. 

VI.  That  the  fee  of  the  land  in  controversy  remained  in 
the  United  States  until  the  Patent  issued,  which  was  in  the 
year  1820,  the  time  Easton  paid  for  the  land.  That  before 
that  time   any  conveyance   from  Dunnegan  to  Bates,  (and 
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which  is  relied  upon  by  the  complainants  as  notice  to  the  de- 
fendants in  error.)  placed  on  the  records  of  Madison  county, 
was  no  notice  to  either  Easton,  Russell,  or  Hunter.  The  legis- 
lature had  no  authority  to  make  a  conveyance  of  a  purchaser's 
right  to  public  lands  under  the  credit  system,  notice,  until  the 
title  had  first  passed  out  of  the  government ;  and  that  an  as- 
signment of  such  right  to  make  it  notice  to  either  Easton, 
Russell,  or  Hunter,  should  have  been  filed  in  the  land  office 
where  the  land  was  entered,  and  not  in  the  recorder's  office 
in  Madison  county,  where  Bates'  deed  from  Dunnegan  was 
recorded.  2  Public  Laws,  &c.  231,  232,  No.  170 ;  lb.  14, 
15,  No.  13  ;  15  Peters,  110,  111,  113  ;  13  do.  439  ;  Davenport 
v.  Farrar,  1  Scam.  317- 

YII.  We  insist  that  a  purchaser  from  one  to  whom  a  Pat- 
ent has  issued  by  the  United  States,  has  a  right  to  conclude 
that  all  the  prerequisites  of  the  law  have  been  bona  fide  com- 
plied with ;  and  that  he  is  not  required  to  look  behind  the 
Patent  for  latent  equities.  But,  on  the  contrary,  the  Patent 
being  the  superior  and  paramount  title,  those  purchasing 
under  it  are  protected  against  any  latent  equities  that  may  be 
supposed  to  have  existed  previous  to  the  issuing  of  the  Patent. 
13  Peters,  450  ;  4  Peters'  Cond.  R.  657;  8  do.  528 ;  6  do.  357. 
As  to  Hunter,  Bell  v.  Duncan,  11  Ohio,  192.  He  is  also  pro- 
tected being  a  bona  fide  purchaser  from  Russell,  who  had  no 
notice  of  any  latent  equity  in  the  land  in  controversy.  That  in 
addition  to  this  he  also  derives  title  through  Gamble,  who  is  not 
charged  with  notice  of  any  equity  between  Easton  and  Bates  ; 
as  also  through  Meacham  and  Bates,  he,  Hunter,  having  re- 
leased his  land  from  Meacham's  mortgage  to  Bates  by  pay- 
ing the  administrator  of  Bates  the  value  of  the  lots  claimed 
by  Hunter.  2  Powell-  on  Mort.  665,  and  note  C. ;  lb.  667  ; 
Toller  on  Ex.  182,  185. 

The  Opinion  of  the  Court  was  delivered  by 
Lockwood,  J.     The  appellants  filed  their  bill  in  the  Madi- 
son Circuit  Court,  in  November,  1841,  and  an  amended  bill 
in  May,  1842,  for  the  purpose  of  obtaining  a  decree  of  that 
Court,  requiring  the  defendants  to  surrender  up  to  complain- 


DECEMBER  TERM  1844.  32? 


Moore  et  ux.  v.  Hunter  et  al. 


ants,  all  their  right  and  claim  to  the  North  West  fractional 
quarter  of  section  thirteen  (13),  township  five  (5)  north, 
in  range  ten  (10)  west  of  the  third  principal  meridian. 
The  prayer  of  the  bill  also  asked  that  defendants  be  required 
to  deliver  possession  of  said  tract  to  complainants,  and  ac- 
count for  the  rents  and  profits  of  the  land.  The  original  bill 
required  the  answers  to  be  put  in  on  oath,  but  the  amended 
bill  dispensed  with  the  oaths  of  the  defendants  to  their  an- 
swers. The  answers  of  the  defendants  were  filed  in  Septem- 
ber, 1842,  and  were  sworn  to. 

The  cause  was  heard  on  bill,  answers,  depositions  and 
exhibits,  and  a  final  decree  rendered  at  the  November  term 
1843,  denying  the  pra}^er  of  the  bill,  and  dismissing  it  with 
costs  to  be  paid  by  complainants.  From  this  decree,  they 
have  appealed  to  this  Court. 

It  appears  from  the  facts  in  the  case,  that  on  the  19th  day 
of  August,  1814,  an  entry  was  made,  in  the  name  of  Andry 
Dunnegan,  in  the  land  office  of  the  United  States  at  Kaskas- 
kia,  of  several  tracts  of  land,  among  which  was  the  North 
"West  fractional  quarter  of  section  thirteen  (13),  township 
five  (5)  north  in  range  ten  (10)  west,  being  the  tract  claim- 
ed by  complainants,  and  containing  in  all,  five  hundred,  thirty 
two,  and  fifty  one  one  hundreths  acres.  The  price  of  the 
land  was  two  dollars  per  acre,  making  the  full  purchase  mo- 
ney of  the  whole  $1065.02.  With  a  certificate  of  a  confirm- 
ed unlocated  claim  of  Davis  Dubois  for  two  hundred  acres, 
payment  in  full  was  made  for  two  hundred  acres  of  the  tracts 
above  mentioned,  which  left  the  residue,  amounting  to 
$665.02,  to  be  paid  in  money.  One  fourth  of  this  sum  was 
paid  down,  and  a  certificate  was  obtained  from  the  land  office, 
setting  forth  these  facts,  and  stating  that  upon  the  payment 
of  the  remaining  three  fourths  by  annual  instalments,  the  last 
of  which  was  to  be  paid  on  or  before  the  19th  day  of  August, 
1818,  a  Patent  would  issue  to  Andry  Dunnegan,  or  his  as- 
signee, or  other  legal  representatives,  for  all  the  tracts  of 
land  mentioned  in  said  certificate. 

On  the  10th  day  of  October,  1814,  Dunnegan  and  wife  con- 
veyed by  deed  in  fee   simple  to  one  John  Bates,  the  North 
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"West  fractional  quarter  of  section  thirteen  (13),  township 
five  (5)  north,  range  ten  (10)  west,  being  one  of  the  tracts 
of  land  mentioned  in  said  certificate.  The  consideration 
mentioned  in  the  deed  is  $228.  This  deed  was  acknowledg- 
ed and  recorded  in  the  recorder's  office  of  Madison  county, 
being  the  county  in  which  the  tract  of  land  is  situated,  on 
the  28th  day  of  February,  1815.  The  complainant,  Betsy 
Moore,  claims  under  this  deed,  as  sole  heir  at  law  of  John 
Bates,  deceased. 

On  the  25th  day  of  December,  1S17,  Andry  Dunnegan  as- 
signed the  certificate  of  purchase  issued  by  the  land  office  at 
Kaskaskia,  as  before  stated,  to  Rufus  Easton,  and  acknowl- 
edged the  same  before  a  justice  of  the  peace  in  the  manner 
prescribed  by  the  laws  of  Congress,  in  consideration  of  five 
dollars.  The  time  of  payment  having  been  extended  by  Con- 
gress, it  appears  by  a  certificate  issued  by  the  register  of  the 
land  office  at  Kaskaskia,  that  Rufus  Easton,  on  the  31st  day 
of  March,  1S20,  made  final  payment  for  the  whole  of  the 
tracts  embraced  in  the  certificate  of  purchase  aforesaid  by 
paying  into  the  said  land  office,  $442.7S-|  being  the  amount 
of  the  second,  third  and  fourth  instalments,  mentioned  in  said 
certificate,  and  also  $149.22  for  interest  due  on  said  instal- 
ments, and  obtained  a  Patent  in  his  own  name,  as  assignee 
of  Andry  Dunnegan,  which  Patent  was  issued  on  the  16th  of 
June,  1820.  The  defendants  claim  title  under  this  Patent. 
These  are  the  two  principal  chains  of  title,  to  wit,  the  com- 
plainants' chain  under  the  conveyance  of  Dunnegan  to  John 
Bates,  and  the  defendants'  chain  under  the  Patent  to  Rufus 
Easton. 

It  further  appears  from  the  facts  of  the  case,  that  John 
Bates  and  wife,  on  the  2d  day  of  March,  1S18,  conveyed  the 
tract  of  land  in  dispute  to  one  Joseph  Meacham  for  $3800, 
and  Meacham  mortgaged  the  same  land  back  to  Bates  to  se- 
cure the  payment  of  the  purchase  money,  and  both  were  re- 
corded March  10,  1819.  In  July,  1818,  Bates  entered  into  a 
written  contract  with  Meacham  to  release  and  discharge  from 
the  operation  of  the  said  mortgage,  all  purchases  under 
Meacham,  upon  Meacham  or  the  purchaser  paying  to  Bates  a 
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proportional  sum  of  money  equal  to  $40  per  acre,  for  the 
quantity  of  said  purchase.  Bates  died  about  the  autumn  of 
1818,  leaving  an  only  child,  Betsy,  who  is  one  of  the  com- 
plainants in  this  cause.  In  1822,  one  Levi  Crosby,  as  guar- 
dian of  said  Betsy,  then  an  infant,  foreclosed  the  mortgage  by 
scire  facias,  sold  the  property,  purchased  it  and  procured  the 
deed  to  be  made  in  his  own  name.  One  John  Scott  became 
a  purchaser  under  Crosby,  but  was  compelled  by  a  decree  of 
the  Circuit  Court  of  Madison  county,  to  transfer  his  interest 
in  the  land  in  dispute  to  complainants.  Whatever  title,  there- 
fore, Crosby  received  under  the  purchase  aforesaid,  was 
vested  in  complainants  by  that  decree.  This  terminates  the 
complainants'  chain  of  title,  to  wit:  First,  entry  of  Dunne- 
gan  and  payment  of  a  confirmed  unlocated  claim  and  first  in- 
stalment; Second,  deed  from  Dunnegan  and  wife  to  Bates; 
Third,  mortgage  from  Meacham  to  Bates;  Fourth,  a  foreclo- 
sure of  said  mortgage,  a  purchase  of  the  premises  by  Crosby, 
and  a  decree  of  the  Circuit  Court  in  favor  of.  complainants, 
by  which  whatever  title  Bates  had  originally,  was  recovered 
by  complainants. 

The  following  additional  facts  appear  as  regards  the  defen- 
dants' chain  of  title,  to  wit:  In  1822,  and  after  the  Patent  was 
issued  to  Easton,  Archibald  Gamble  purchased  all  of  the  land 
mentioned  in  the  Patent,  except  whatever  claim  or  right  C. 
W,  Hunter  may  have  to  said  fractional  section,  either  in  law 
or  equity,  at  sheriff's  sale  under  an  execution  issued  out  of 
the  Circuit  Court  of  Madison  county  against  Easton,  and  re- 
ceived a  sheriff's  deed  therefor.  Easton,  in  1825,  conveyed 
by  quitclaim  all  the  lands  mentioned  in  said  Patent  to  Russell, 
one  of  the  defendants.  Gamble  also,  in  1826,  by  quitclaim 
deed,  conveyed  to  Russell  all  the  land  mentioned  in  said 
Patent,  but  referring  to  the  sheriff's  deed  aforesaid  as  his 
source  of  title.  By  virtue  of  these  conveyances,  Russell 
claims  title  to  all  the  lands  described  in  said  Patent,  with  the 
exception  of  such  portions  of  said  lands  as  he  had  sold  and 
conveyed  to  other  persons. 

In  1835,  Russell  conveyed  by  quitclaim  deed  a  number  of 
lots  to  Hunter,  the  other  defendant,  being  part  of  the  prem- 
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ises  in  controversy.  Hunter,  also,  in  November,  1818,  pur- 
chased by  deed  a  number  of  lots  of  said  land  from  Meacham, 
and  procured  on  the  31st  of  August,  1821,  a  release,  as  to 
these  lots,  from  the  Administrator  of  Bates,  in  accordance 
with  the  written  agreement  between  Bates  and  Meacham. 

The  foregoing  statement  contains  a  concise  view  of  the 
paper  title  of  the  respective  parties  to  this  controversy. 

After  a  lapse  of  about  twentyfive  years,  it  is  extremely 
difficult  to  explain  with  reasonable  certainty  an  involved 
transaction  of  this  nature  from  the  recollection  of  witnesses. 

The  depositions  are,  therefore,  what  might  be  expected  in 
such  a  case,  very  unsatisfactory,  and  calculated  rather  to  cre- 
ate doubt  and  hesitation,  than  conviction,  in  a  cautious  mind. 
Dunnegan,  who  must  have  been  old  when  his  deposition  was 
taken,  seems  to  have  forgotten  many  of  the  most  important 
circumstances  of  the  transaction,  and  to  retain  but  a  con- 
fused recollection  of  others.  What  he  recollects  and  testifies 
to,  is  substantially  as  follows :  That  he  made  an  improvement 
on  the  tract  of  land  in  dispute,  left  it  in  1811,  and  sold  it  to 
one  Ellis  for  a  mere  trifle ;  that  Bates  got  into  possession  of  it 
after  Ellis,  and  that  he,  Dunnegan,  assigned  his  good  will  in 
it  to  Bates,  without  receiving  any  consideration  from  him; 
that  he  did  not  understand  that  the  writing  he  gave  to  Bates 
was  a  deed ;  that  he  never  entered  any  land  in  Madison  county, 
and  never  paid  any  money  to  the  United  States  for  any  land 
in  that  county.  He  further  stated  that  he  did  not  know  Easton, 
and  had  no  recollection  of  ever  having  assigned  the  certificate 
of  purchase  to  him. 

Abel  Moore,  one  of  the  complainants'  witnesses,  says  that 
he  knew  Dunnegan  in  1808,  when  he  lived  on  the  land;  that 
he  sold  his  improvement  to  Ellis,  and  that  Bates  afterwards 
got  into  possession  of  it,  and  lived  on  it  until  he  died  in  1818. 
Moore  also  says  that  Dunnegan  left  the  land  in  1811,  and 
was  always  poor  and  with  little  property.  Tins  is  also  cor- 
roborated by  Jacob  Deck.  I  think,  then,  we  are  authorized 
to  conclude  that  Dunnegan  never  entered  or  paid  for  any 
part  of  said  tract  of  land,  and  that  his  name  was  merely  used 
to   enable  some   other  person   to  make  the  entry,  which  was 
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very  common  at  that  time.  He  was  obviously  a  poor  man, 
and  had  he  made  so  important  a  purchase,  he  would  have 
remembered  it.  His  assignment  of  the  original  certificate 
3f  entry  to  Easton,  expressing  only  the  nominal  consideration 
3f  five  dollars,  shows  conclusively  that  his  name  was  merely 
used. 

The  next  inquiry  is,  to  ascertain  who  made  the  entry. 
rhis  can  only  be  ascertained  from  circumstances.  Easton 
orocured  Dunnegan  to  assign  the  certificate  of  purchase  to 
aim.  This  fact  shows  that  the  certificate  was  in  the  posses- 
sion of  Easton.  The  certificate  from  the  land  office,  dated 
31st  of  March,  1820,  shows  that  Easton  paid  up  the  three 
ast  instalments,  in  the  name  of  Dunnegan,  and  procured  the 
Patent  to  be  issued  in  his  own  name.  If  he  paid  the  three 
ast  instalments  in  Dunnegan's  name,  it  seems  reasonable  to 
nfer,  that  he  paid  the  first  also.  It  is  further  shown  by  the 
lepositions  of  James  W.  Whitney  and  Joseph  Bartlett,  that 
Easton  was  a  lawyer,  and  practised  in  St.  Louis,  and  in  Madi- 
son and  St.  Clair  counties ;  had  been  a  delegate  in  Congress, 
md  Attorney  General  in  Missouri.  Both  say  that  he  specul- 
ated in  lands  in  Missouri  and  Illinois.  Whitney  says  he  was 
sxtensively  engaged  in  purchasing  New  Madrid  and  Spanish 
3laims  in  Missouri ;  and  Bartlett  says  that  he  had  a  great 
many  floating  claims.  Bartlett  says  further,  that  Easton  en- 
tered a  tract  of  land  in  his  name  in  Madison  county,  under 
lis  pre-emption  right ;  and  that  he  afterwards  conveyed  part 
}f  the  land  thus  entered  in  his  name  to  Easton,  and  the  re- 
mainder to  Nicholas  Jarrot  at  Easton's  request.  These  addi- 
;ional  facts  and  circumstances  raise  an  almost  irresistible 
oresumption  that  Easton  made  the  entry  of  the  land  in  con- 
;roversy,  furnished  the  certificate  of  Dubois'  unlocated  claim, 
ind  the  first  instalment  of  money,  and,  that  from  first  to  last, 
le  merely  used  the  name  of  Dunnegan  to  procure  a  title  to 
:he  land,  under  the  peculiar  land  laws  of  Congress  then  in 
force.  If,  then,  Easton  made  the  entry  and  paid  for  the 
whole  of  the  lands  mentioned  in  the  original  certificate, 
amounting  to  upwards  of  five  hundred  acres,  and  procured  a 
Patent  in  his  own  name,  from  the  United  States,  his  title  was 
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good  in  law  and  equity.  Russell  having  obtained  deeds  from 
Easton,  and  from  Gamble,  for  all  the  lands  mentioned  in  the 
Patent,  must  necessarily  have  an  indefeasible  estate  in  them. 
Dunnegan  having  no  interest  in  the  land,  conveyed  nothing 
by  his  deed  to  Bates,  and  the  conveyance  he  made  was  only, 
as  he  says,  in  his  deposition,  of  the  good  will  of  the  land,  for 
which  he  received  nothing  from  Bates.  This  disposes  of  the 
case  as  set  forth  in  the  bill.  But  as  some  of  the  depositions 
indicate  a  state  of  case  entirely  different  from  that  set  out  in 
the  bill  by  the  complainants,  equally  favorable  to  their  claim, 
the  ground  upon  which  it  is  said  the  equity  of  the  case  rests, 
has  been  shifted ;  and  it  is  insisted  that  instead  of  Dunnegan, 
Bates  advanced  the  money  to  make  the  entry,  and  that,  al- 
though the  entry  was  made  by  Easton,  yet  it  was  made  with 
money  advanced  by  Bates,  and  being  so  made,  Easton  held 
the  legal  title  in  trust  for  Bates. 

It  is  further  insisted  by  complainants,  that  the  defendants 
are  purchasers  with  notice,  and  are  bound  in  equity  to  per- 
form the  trust  and  convey  to  complainants.  Notwithstanding 
if  is  a  well  settled  rule  in  chancery,  that  the  allegations  in 
the  bill  and  the  proof  must  correspond,  yet  I  will  proceed  to 
inquire  whether  the  depositions  in  the  case  make  out  such  an 
equity  as  to  give  a  right  to  complainants  to  call  for  a  surren- 
der by  defendants  of  their  legal  title.  The  grounds  of  equity, 
based  upon  the  depositions  of  the  witnesses,  depend  upon  a 
number  of  contingent  and  very  doubtful  circumstances.  A 
Court  of  Equity  ought  to  be  fully  convinced  by  clear  and  in- 
controvertable  testimony,  before  they  subvert  a  long  standing 
legal  title,  accompanied  by  possession.  The  random  recol- 
lections of  one  or  two  witnesses  of  some  expressions  dropped 
casually  by  the  original  purchaser,  between  twenty  three  and 
thirty  years  ago,  ought  not  to  be  the  basis  of  destroying  a 
regular  legal  title,  derived  from  the  Government.  The  com- 
mon assurances  of  the  country,  the  legal  evidence  of  title  to 
real  estate  would  be  of  little  value,  if  they  could  be  thus 
shaken. 

I  will  now  set  forth  the  evidence  upon  which  this  claim  is 
based.     John  Pruit  testifies,  that  he  was  at  the  house  of  one 
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Beeman,  when  Easton  and  Meacbam  came  there  and  they 
proposed  to  Beeman  to  save  his  land  by  paying  them  the 
money,  and  they  would  save  him  the  trouble  of  going  to  Kas- 
kaskia  to  enter  it ;  and  they  went,  one  or  the  other  of  them, 
Easton  appearing  to  be  the  principal,  and  he  stated  that  Bates 
had  furnished  him  the  money  in  silver  to  secure  his,  Bates', 
land  in  the  same  way,  and  that  he,  Easton,  was  to  secure 
Bates'  right  to  him  in  the  land,  now  in  question,  on  which 
Bates  lived  at  the  time  witness  spoke  of.  Pruit  further  stated, 
that  he  could  not  tell  the  year  he  heard  this  conversation, 
but  thinks  it  was  probably  in  the  year  1815  or  1816,  but  can- 
not be  positive.  He  further  stated  that  he  could  not  tell  the 
exact  amount  of  money  Easton  said  he  had  received  of  Bates ; 
he,  however,  saw  the  money  and  it  looked  as  if  there  might 
be  two  hundred  dollars,  from  the  bulk,  and  Easton  stated  it 
was  the  money  he  had  received  from  Bates  to  save  his  land  for 
him.  "Witness  also  understood  that  Easton  was  to  enter  the 
land  in  the  name  of  and  for  Bates.  "Whitney  also  testifies, 
that  he  had  a  conversation  with  Easton  in  the  winter  or 
spring  of  1820,  about  the  tract  of  land  in  controversy ;  that  he 
informed  Easton  that  he  understood  he  owned  the  tract  of  land 
in  question  ;  that  he,  Whitney,  wanted  to  purchase  one  or 
more  town  lots  off  of  it;  that  Easton  replied  that  the  land  afore- 
said was  transferred  to  him,  and  the  particulars  about  it,  but 
which  the  witness  did  not  then  recollect ;  that  Easton  fur- 
ther informed  witness,  that  the  Patent  had  been,  or  would  be, 
issued  in  his  name,  but  said  that  the  interest  in  the  land  be- 
longed, notwithstanding  the  transfer,  to  John  Bates.  "Witness 
further  said  that  Easton  might  have  qualified  his  expressions 
by  saying  the  Estate  of  John  Bates.  Easton  also  said  to  wit- 
ness, that  under  the  circumstances,  he  could  not  sell  witness 
any  town  lots  off  the  quarter  section  aforesaid,  though  he 
expressed  a  willingness'  to  oblige  witness  in  any  way  in  his 
power.  "Witness  also  testified  that  Easton  never  expressed 
to  witness  that  he  knew  John  Bates  was  in  possession  of  the 
aforesaid  tract  of  land,  by  word  of  mouth,  but  witness  knew 
that  Easton  knew  all  about  it,  as  well  as  witness,  or  perhaps 
any  one  else.  The  testimony  of  these  two  witnesses  raises  a 
voi/.  yi.  89 
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doubt,  as  to  the  person  who  advanced  the  first  instalment, 
or  the  three  last  instalments,  in  payment  of  that  particular 
quarter  section  of  land  ;  but  still,  it  is  only  a  doubt,  and  one 
which,  owing  to  the  neglect  of  parties  and  the  lapse  of  time, 
will  probably  never  be  solved.  But  this  doubt  must  be  con- 
verted into  something  like  certainty,  before  a  Court  of  justice 
would  be  justified  in  breaking  down  a  regular  chain  of  title. 
These  witnesses  may  have  misapprehended  the  import  of  the 
observations  made  at  the  time,  and  they  both  admit  that  they 
do  not  recollect  all  the  statements  of  Easton,  in  the  respec- 
tive conversations  which  they  detail.  Possibly  if  they  could 
have  recollected,  with  clearness  and  certainty,  all  that  was 
said  in  these  respective  conversations,  the  effect  of  their 
testimony  might  be  very  different.  But  suppose  it  was  proved 
to  the  satisfaction  of  the  Court,  that  Bates  advanced  the 
whole  of  the  money  with  which  this  tract  of  land  in  con- 
troversy was  entered,  and  that  the  money  thus  advanced  was 
actually  applied  in  its  purchase,  still,  unless  both  Gamble 
and  Russell  had  notice  of  that  fact,  Russell  would  be  unaf- 
fected by  such  an  equity.  The  bill  does  not  charge  that 
Gamble  had  actual  notice  of  any  equity  in  Bates,  and  there  is 
no  proof  that  gives  the  slightest  color  to  the  belief,  that  he 
had  any  notice  of  any  such  equity  in  Bates.  If  Gamble  pur- 
chased without  notice  of  Bates'  equity,  Russell  is  protected  ; 
although  he  may  have  had  notice.  1  Johns.  Ch.  R.  213. 
There  is,  however,  no  evidence  that  brings  home  to  Russell 
any  knowledge  that  Bates  had  furnished  Easton  any  money 
to  purchase,  or  enter  the  land  in  question.  The  Patent  hav- 
ing issued  to  Easton,  as  assignee  of  Dunnegan,  all  that  was 
incumbent  on  Russell,  was  to  examine  the  land  office,  to 
ascertain  whether  Dunnegan  had  regularly  transferred  the 
certificate  of  entry  to  Easton,  and  if  that  investigation  fur- 
nished no  evidence,  nor  led  to  any  suspicion  that  Bates  had 
any  claim  in  equity  in  the  land,  then  Russell  was  not  bound 
to  search  anywhere  else,  before  he  purchased.  The  case 
of  Brush  v.  Ware,  15  Peters,  93,  sustains  this  position. 
In  the  case  of  Bell  v.  Duncan,  11  Ohio,  192,  it  was  held  that 
every  purchaser  is  presumed  to  have  notice  of  any  defect  of 
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title,  apparent  upon  the  face  of  his  patent,  but  that  he  is  not 
required  to  look  for  a  latent  defect  in  the  chain  of  assign- 
ments recited  in  the  Patent,  where  such  assignments  purport 
to  have  been  made  by  the  proper  persons.  The  Court  also 
held,  that  the  Patent  afforded  a  legal  presumption  that  it  was 
properly  issued,  if  regular  on  its  face,  and  upon  which  it  was 
safe  for  subsequent  purchasers  to  rely.  A  contrary  rule, 
the  Court  say,  would  work  immense  injury  to  the  holders  of 
real  estate  derived  from  the  Government,  and  to  the  public. 
There  is  nothing  on  the  face  of  the  Patent  issued  to  Easton, 
that  puts  a  purchaser  upon  any  other  inquiry  than  whether 
Dunnegan  had  regularly  assigned  his  certificate  of  entry  to 
Easton.  That  assignment  was  made,  and,  consequently,  a 
purchaser  from  Easton  is  unaffected  with  any  latent  equity 
that  may  exist  between  Easton  and  others.  The  facts,  then, 
proved  by  the  depositions,  and  not  alleged  in  the  bill,  do  not 
furnish  sufficient  ground  to  defeat  Russell's  legal  title. 

It  was  strongly  urged  on  the  argument  that  the  recording 
of  the  deed  from  Dunnegan  to  Bates,  was  constructive  notice 
to  all  the  world,  that  he  had  some  title  or  right,  either  in  law 
or  equity  to  the  land  in  dispute,  (a)  This  position  I  deem  unten- 
able. The  United  States  are  the  owners  of  all  the  vacant 
lands  in  this  State,  and  until  they  have  sold  and  received  the 
price  stipulated  to  be  paid  for  any  particular  tract  of  land 
belonging  to  them,  the  recording  acts  of  this  State  have  no 
application.  A  contrary  doctrine  would  lead  to  great  injus- 
tice. Until  the  United  States  have  parted  with  their  title  to 
the  public  lands,  no  purchaser  would  think  of  seeking  for  equi- 
ties or  incumbrances  affecting  the  title,  in  any  other  place 
than  in  those  offices  where  the  lands  were  subject  to  entry 
or  sale.  When  Dunnegan  executed  the  deed  to  Bates,  only 
part  of  the  consideration  for  the  land  had  been  paid,  and  whe- 
ther the  land  might  not  revert  to  the  United  States,  was  alto- 
gether uncertain.  To  record  the  deed  of  Dunnegan  was  a 
useless  act,  not  required  by  law  and  the  record,  consequently 
was  not  notice  to  any  one.     James  v.  Morey,  2  Cowen,  310. 

Having  shown  that  neither  the  deed  from  Dunnegan  to 
Bates,  nor  the  evidence   that  Easton   received  money  from 

(a)  Manly  v.  Pettee,  38  111.  R.  129 ;  Deininger  v.  McConnell,  41  111.  R.  227. 
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Bates  to  enter  the  land  can  defeat  Russell's  legal  title,  it  is 
unnecessary  to  say  much  respecting  Hunter's  title,  (a)  As  he 
claims  under  Russell,  if  Russell's  title  is  good,  his  cannot  be 
in  a  worse  condition.  The  facts,  however,  show  that  his  title 
is  valid,  as  against  the  complainants  without  resorting  to  the 
title  derived  from  Russell.  The  release  of  the  administrator 
of  Bates  to  Hunter  is  sufficient  to  discharge  the  lien  of  the 
mortgage  executed  by  Meacham  to  Bates. 

Another  point  may  as  well  be  noticed,  and  that  is,  the  amend- 
ed bill  having  waived  the  oaths  of  the  defendants,  we  can  per- 
cieve  no  propriety  in  subsequently  filing  answers  on  oath. 
We  have,  therefore,  in  considering  this  case,  given  no  other 
effect  to  the  answers  than  if  they  had  not  been  sworn  to. 
Upon  the  whole,  we  are  of  opinion  that  the  decree  below  be 
affirmed  with  costs.* 

Treat,  J.  dissenting :  I  concur  in  the  propriety  of  affirming 
so  much  of  the  decree  of  the  Circuit  Court  as  relates  to  the 
defendant,  Hunter ;  but  I  am  of  the  opinion,  that  the  complain- 
ants have  shown  a  clear  right  to  the  relief  claimed  against  the 
defendant,  Russell. 

Scates  and  Young,  Justices  :  We  concur  in  the  dissenting 
opinion  as  expressed  by  Justice  Treat. 

Decree  affirmed. 


*This  cause  was  decided  at  the  December  term  1843,  but  the  Opinion  of  the  Court  was 
not  delivered  until  the  present  term. 

Wilson,  C.  J.,  did  not  hear  the  argument,  and  gave  no  opinion. 

(a)  In  what  cases  is  one  a  bona  fide  purchaser?  Metropolitan  Bank  v.  Godfrey,  23  111. 
R.  606;  Boone  v.  Chiles,  10  Pet.  U.  S.  R.  178. 


DECEMBER  TERM  1844.  333 

Cook  v.  Scott. 

Giles  Cook,  appellant,  v.  George  Scott,  appellee. 
Appeal  from  Knox. 

A  plea  amounting  to  the  general  issue  is  bad  on  special  demurrer. 

The  province  of  the  declaration  is,  to  exhibit  upon  the  record  the  grounds 

I;,  of  the  plaintiff's  cause  of  action,  as  well  for  the  purpose  of  notifying  the 
defendant  of  the  precise  character  of  those  grounds,  as  of  regulating  his 
own  proofs.  When  it  performs  such  office  in  such  manner  as  to  leave 
no  doubt  on  the  mind  of  the  defendant,  either  as  to  the  nature  or 
origin  of  the  plaintiff's  claim,  it  ought  not,  on  principle,  to  be  adjudged 
bad. 

"Where  a  plea  and  replication  involve  a  mixed  question  of  law  and  fact,  it 
is  within  the  province  of  the  jury  to  try  the  issue  formed,  under  the  in- 
structions of  the  Court,  if  desired. 

The  Circuit  Court  may,  in  the  exercise  of  a  sound  discretion,  permit  the 
verdict  of  the  jury  to  be  put  into  proper  form  before  they  are  discharged. 

Under  the  provisions  of  the  Act  entitled  "An  Act  to  exempt  certain  articles 
from  Execution"  in  force  March  4,  1843,  as  a  general  rule,  it  is  the  duty 
of  the  officer  having  an  execution  in  his  hands,  before  he  proceeds  to 
take  or  seize  any  of  the  personal  property  of  the  defendant  in  such  exe- 
cution, by  a  levy  thereon,  to  notify  such  defendant  of  his  having  such 
execution  in  his  hands,  if  practicable,  and  thereupon  it  is  the  right  of 
such  defendant  to  select  such  property  as  he  desires  to  retain  under  the 
Act  aforesaid,  surrendering  to  the  officer  all  of  his  other  property,  not 
thus  selected  or  specifically  exempt,  for  the  satisfaction  of  such  execution. 

If  a  defendant,  after  notice  from  an  officer  having  an  execution  against 
him,  neglect  or  refuse  to  make  a  selection  of  property  allowed  him  by 
statue,  the  officer  may  proceed  to  levy  upon  any  of  his  property,  not 
specifically  exempt  from  execution  and  sell  the  same,  regardless  of  any 
subsequent  claim  of  such  defendant  to  such  property  as  having  been 
selected  by  him.  But  if  the  defendant  make  his  selection  and  notify  the 
officer  thereof,  and  the  officer  should  then  proceed  to  take  or  seize  such 
property  on  execution,  unless  authorized  to  do  so  by  the  finding  of 
appraisers  summoned  and  sworn  according  to  the  statute,  he  thereby 
becomes  a  trespasser.  This  is  the  case  anticipated  by  the  third  sections 
of  the  Act. 

If  an  officer  proceed  to  seize  or  take  the  defendant's  property  on  execution, 
without  giving  the  requisite  notice,  the  defendant  may  make  his  selec- 
tion, after  the  levy,  of  the  very  property  levied  on,  (if  it  be  such  in 
quality  and  value,  as  before  the  levy  he  might  have  selected,)  precisely 
as  before  the  levy  he  could  have  done.  But,  in  such  case,  he  should,  on 
notifying  the  officer,  surrender,  or  offer  to  surrender,  a  sufficient  amount 
of  other  property  to  satisfy  the  execution  ;  and  if  he  neglects  to  sur- 
render or  offer  so  to  do,  the  officer  may  proceed  with  the  sale  unless  the 
aggregate  of  the  property  levied  on  and  afterwards  selected,  and  that 
still  retained  by  the  defendant  and  not  specifically  exempt  from  execu- 
tion, does  not  exceed  sixty  dollars,  in  which  case  the  officer  will  be  liable 
to  the  penalty  of  the  statute,  if  he  sella  such  property.    If,  however,  a 
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defendant  aliens,  conceals,  or  otherwise  disposes  of  all  his  property, 
except  such  as  he  desires  to  select,  for  the  purpose  of  delaying  or  hinder- 
ing his  creditors,  he  will  not  be  entitled  to  the  benefit  of  the  statute. 
If  the  property  sought  to  be  selected  by  the  defendant  be  indivisible,  and 
exceed  in  value  sixty  dollars,  he  cannot  retain  it  by  paying  to  the  officer 
the  excess. 

Trespass  in  the  Knox  Circuit  Court,  at  the  June  term 
1844,  before  the  Hon.  Jesse  B.  Thomas  and  a  jury,  brought 
by  the  appellee  against  the  appellant.  Verdict  for  the  plain- 
tiff for  $151.50. 

The  pleadings  and  evidence  are  sufficiently  set  forth  in  the 
Opinion  of  the  Court. 

C.  K.  Harvey,  for  the  appellant. 

J.  Manning,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 
Thomas,  J.  This  was  an  action  of  trespass  brought  by  the 
appellee  against  the  appellant,  under  the  statute  for  the  ille- 
gal sale  by  him,  as  a  constable,  of  certain  property  of  the  ap- 
pellee on  execution.  The  declaration  contains  three  counts. 
The  first  alleges  that  the  defendant,  Cook,  being  a  consta- 
ble, on  the  19th  day  of  April,  1814,  by  virtue  of  a  certain  ex- 
ecution, which  the  said  defendant  then  and  there  had  as  con- 
stable as  aforesaid,  in  favor  of  Alexander  Ewing  and  against 
the  said  plaintiff,  for  the  sum  of  thirty  five  dollars  debt,  and 
eight  dollars  costs,  with  interest  from,  &c,  issued  by  John 
Jackson,  one  of  the  justices  of  the  peace  in  and  for  the  said 
county  and  State,  and  having  competent  jurisdiction  and  au- 
thority to  issue  the  same,  levied  upon  a  certain  brown  mare, 
the  property  of  the  plaintiff,  of,  but  not  exceeding  the  value 
of  sixty  dollars ;  and  on  the  10th  day  of  May  following,  by 
virtue  of  the  same  execution,  sold  the  same  mare ;  that  the 
plaintiff,  on  and  from  the  said  19th  day  of  April  to  the  said 
10th  day  of  May,  was  the  head  of  a  family,  and  residing  with 
the  same;  that  he  selected  the  said  property,  as  suited  to  his 
condition  and  occupation,  and  claimed  the  same  as  exempt 
from  levy  and  sale  on  execution  by  the  laws  of  this  State ; 
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that  the  same  was  suited  to  his  condition  and  occupation,  and 
"  of  all  which  the  defendant  had  notice,  on  the  20th  day  of 
April,  1844." 

The  second  is  like  the  first,  except  that  it  sets  out  a  differ- 
ent execution. 

The  third  count  is  like  the  first,  except  in  this,  that  it  sets 
out  as  well  the  execution  described  in  the  second,  as  that  in 
the  first  count. 

The  declaration  concludes  as  follows,  to  wit :  "  By  means 
of  the  premises,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  plaintiff  hath  become  entitled  to  re- 
cover of  the  said  defendant  three  times  the  value  of  the  said 
property  so  illegally  taken  by  the  said  defendant  as  aforesaid. 
And  the  said  plaintiff  avers,  that  the  said  property  was  of  the 
value  of  sixty  dollars.  And  the  wrongs  aforesaid  to  the  said 
plaintiff,  the  said  defendant  then  and  there  did  and  against  the 
peace  and  dignity  of  the  people  of  the  State  of  Illinois,  to  the 
damages,"  &c. 

The  defendant  pleaded, 

First.     The  general  issue,  and  thereon  was  issue  ; 

Second.  That  the  said  mare  was  worth  more  than  sixty 
dollars,  on  the  day  of  levy ; 

Third  and  Fourth.  That  after  levy  and  before  sale,  the 
said  brown  mare  was  appraised  by  two  disinterested  house- 
holders, summoned  by  the  defendant  and  sworn  by  a  justice 
of  the  peace,  at  sixty  five  dollars  ; 

Fifth.  That  the  plaintiff  was  not,  at  the  time  of  the  levy, 
the  head  of  a  family,  residing  with  the  same  ; 

Sixth.  That  before  the  said  levy,  the  plaintiff  had  convey- 
ed the  said  mare,  by  way  of  mortgage  to  one  Adam  Wilhelm; 

Seventh.  That  before  the  date  of  the  said  levy,  the  plain- 
tiff had  sold  and  delivered  all  of  his  other  property  except 
the  said  mare,  to  defraud  his  creditors  ; 

Eighth.  That  after  the  plaintiff  had  notice  that  an  execu- 
tion was  in  the  hands  of  the  defendant,  against  the  said  plain- 
tiff, to  wit,  the  said  execution  in  favor  of  the  said  Alexander 
Ewing,  the  said  plaintiff  neglected  to  select  and  claim  the 
said  property,  and  give  notice  of  such  claim  to  the  defendant 
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for  a  reasonable  time,  after  the  notice  of  the  said  execution, 
to  wit,  for  the  space  of  two  days. 

Pleas  three,  four,  and  seven  were  traversed,  and  thereon 
issue  was  joined. 

To  the  remaining  pleas,  two,  five,  six  and  eight,  special 
demurrers  were  severally  interposed,  assigning  among  other 
causes  of  demurrer,  that  said  pleas  respectively  amounted 
to  the  general  issue ;  and  these  demurrers,  being  joined,  were 
sustained  by  the  Court. 

To  try  the  issues  joined,  on  the  first  plea  and  on  the  repli- 
cations to  the  third,  fourth  and  seventh  pleas,  a  jury  was  im- 
panneled,  who  returned  a  verdict  in  the  words  and  figures 
following,  to  wit :  "  "We,  the  jury,  find  that  Jackson  was  not  a 
disinterested  appraiser,  and  we  find  for  the  plaintiff  $151.50," 
which  was  by  the  Court  reduced  to  form,  as  follows  ;  "  "We, 
the  jury,  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  at  $151.50,"  to  which  amendment  the  jury  assented. 

The  defendant,  by  his  counsel,  moved  the  Court  for  a  new 
trial,  on  the  following  grounds,  to  wit : 

First.     That  the  verdict  was  against  the  evidence  ; 

Second.     That  it  was  against  the  law  ; 

Third.  That  it  was  contrary  to  the  instructions  of  the 
Court ; 

Fourth.  That  improper  matter  was  left  to  the  considera- 
tion of  the  jury. 

The  motion  was  overruled  by  the  Court,  and  the  defendant 
thereupon  excepts  to  the  opinion  of  the  Court.  Judgment 
was  entered  upon  the  said  verdict,  and  therefrom  the  defen- 
dant appeals. 

On  the  trial  in  the  Court  below,  two  executions,  corres- 
ponding in  description  with  those  described  in  the  declara- 
tion, were  read  in  evidence  to  the  jury,  with  an  endorsement 
thereon  by  the  defendant,  showing  them  to  have  come  into  his 
hands  on  the  19th  day  of  April,  1844,  and  to  have  been  by 
him  on  the  same  day  levied  on  the  mare  in  question,  and  that 
said  mare  was  afterwards,  on  the  10th  day  of  May,  1844, 
after  notice  given,  sold  by  him  at  public  sale  for  the  sum  of 
$50.50. 
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The  plaintiff  then  proved  that  the  said  executions  were  is- 
sued, the  one  by  John  Jackson,  and  the  other  by  Daniel  Rob- 
inson, as  justices  of  the  peace  in  and  for  said  comity,  and 
that  they  were  given  to  the  said  defendant,  who  was  a  con- 
stable of  said  county,  for  execution  ;  and  then  read  in  evi- 
dence from  the  dockets  of  the  said  justices,  the  judgments 
on  which  said  executions  were  respectively  issued.  The 
plaintiff  also  proved  by  the  said  John  Jackson  and  one  George 
A.  Charles,  that  they,  the  said  Jackson  and  Charles,  were,  after 
the  levy  and  before  the  sale,  summoned  by  the  said  defendant 
to  appraise  said  mare ;  and  that  they  did  appraise  her,  as  the 
witness  Jackson  swore,  at  sixty  five  dollars,  but  as  the  wit- 
ness Charles  swears  that  he  thinks,  at  sixty  dollars.  The 
said  appraisement  was  not  reduced  to  writing  ;  was  made  in 
the  absence  of  the  plaintiff,  without  his  knowledge,  and  when 
it  did  not  appear  that  there  was  any  disagreement  between 
the  said  parties  as  to  the  value  of  the  said  mare.  The  said 
Charles  swore  that  he  did  not  know  of  the  object  of  such  ap- 
praisement, and  for  anything  that  he  knew,  it  might  have  been 
of  an  estray.  There  was  no  evidence  to  show  that  the  plain- 
tiff knew  of  the  said  executions. 

The  plaintiff  further  proved  by  one  Booker  Pickrell,  that 
he,  the  said  witness,  as  the  agent  of  the  plaintiff  and  in  his 
behalf,  had  on  two  occasions,  after  the  levy  and  before  the 
sale,  stated  to  the  defendant,  that  the  plaintiff  had  selected 
said  mare  as  property  exempt  from  execution,  stating  to  de- 
fendant that  he  was  authorized  to  do  so  ;  that  on  the  day  of, 
but  before  the  sale,  and  at  the  time  of  making  the  last  de- 
mand, he,  witness,  inquired  of  defendant  what  the  said  mare 
had  been  appraised  at,  but  defendant  refused  to  tell  him ;  that 
the  witness  then  offered  to  pay  the  said  defendant  any  excess 
that  the  said  mare  had  been  appraised  at  over  sixty  dollars, 
for  the  use  of  the  plaintiff,  and  to  be  credited  on  the  execu- 
tions, &c,  which  defendant  refused  to  receive. 

It  was  also  proved  that  the  plaintiff  was  the  head  of  a  fam- 
ily and  resided  with  the  same  on  the  19th  day  of  April,  1 844, 
that  he  was  a  farmer  by  occupation,  had  a  family,  was  a  poor 
man,  and  had  in  his  possession  a  wagon,  a  cow,  and  four  or 
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five  head  of  sheep,  which  was  all  the  property  that  he  was 
known  to  possess ;  that  he  was  absent  about  a  week ;  was  at 
Peru  working  as  a  deck  hand  on  board  of  a  steamboat  on  the 
4th  day  of  May,  but  was  at  home  eight  or  ten  days  after  the 
levy  and  on  the  day  of  sale. 

The  witness,  John  Jackson,  having,  on  cross  examination 
by  the  defendant's  attorney,  stated  facts  tending  to  show  his 
own  interest  in  the  event  of  this  suit,  the  Court  thereupon 
permitted  the  question  of  his,  the  said  J  ackson's,  disinterested- 
ness as  an  appraiser,  to  go  to  the  jury  for  settlement. 

The  foregoing  is  an  epitome  of  all  the  material  facts  in  the 
case,  as  eviscerated  from  the  great  mass  of  testimony  heard 
on  the  trial  and  preserved  in  the  bill  of  exceptions. 

The  appellant  now  assigns  seventeen  errors  alleged  to 
exist  in  the  proceedings  of  the  Circuit  Court ;  but  it  is  deemed 
unnecessary  to  incumber  the  record  with  their  repetition. 
Such  of  them  as  are  considered  at  all  worthy  of  notice  will 
be  examined  and  disposed  of,  but  not  in  the  order  in  which 
they  are  presented  to  us. 

The  points  made  by  the  assignment  of  errors  calling  for 
investigation  are,  that  the  Circuit  Court  erred, 

I.  In  sustaining  the  demurrers  to  defendant's  pleas,  two, 
five,  six  and  eight ; 

II.  In  not  sustaining  said  demurrer  to  plaintiff's  declara- 
tion; 

III.  In  leaving  to  the  jury  the  determination  of  the  ques- 
tion, whether  or  not  John  Jackson  was  a  disinterested  ap- 
praiser ; 

IY.  In  directing  the  verdict  of  the  jury  to  be  put  into 
form,  and 

Y.     In  overruling  defendant's  motion  for  a  new  trial. 

1  proceed  to  consider  of  these  points  in  their  order. 

Then  I.  As  to  the  opinion  of  the  Court  upon  the  demurrer 
to  the  defendant's  pleas.  There  was  not,  therein,  any  error, 
as  each  of  said  pleas  did  amount  to  the  general  issue,  and  for 
that  reason,  without  looking  into  any  of  the  other  grounds  of 
demurrer  assigned  by  plaintiff,  they  were  properly  adjudged 
bad. 
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II.  In  discussing  the  question  of  the  sufficiency  of  the  de- 
claration, it  becomes  necessary  to  notice  particularly  the  objec- 
tions urged  to  it  by  the  appellant's  counsel.     They  are, 

First.  That  the  said  declaration  contains  no  averment  that 
the  said  plaintiff  selected  and  claimed  the  said  mare,  as  prop- 
erty exempt  from  execution,  and  gave  notice  of  such  selection 
and  claim  to  the  said  defendant,  at  or  before  the  same  was 
taken  by  virtue  of  the  said  execution  from  the  possession  of  the 
said  plaintiff. 

Second.  That  said  declaration  does  not  describe  any  judg- 
ments, on  which  the  executions  set  out  could  legally  issue; 
nor  show  jurisdiction  in  the  justice  issuing  the  said  executions, 
of  the  subject  matter;  and 

Third.  That  there  is  no  averment  in  the  said  declaration, 
that  the  defendant  did  the  acts  therein  complained  of  against 
the  form  of  any  statute,  or  statutes. 

The  first  of  these  objections  is  not  well  taken,  for,  as  will 
be  presently  shown,  the  selection  of  the  property  need  not, 
in  all  cases,  for  the  purpose  of  making  the  officer  liable,  be 
made  before  levy. 

Nor  is  the  second  objection  valid.  It  is  true  that  a  minis- 
terial officer  is  not  protected,  in  an  action  of  trespass,  by  the 
execution  issuing  from  an  inferior  Court,  and  under  which  he 
has  taken  the  property,  unless  such  execution,  on  its  face, 
show  regularity  and  jurisdiction  in  the  Court;  but  that  doc- 
trine has  no  application  to  cases  like  this.  The  executions 
are  not  used  in  this  case  as  a  shield  of  protection  for  the  offi- 
cer, but  as  a  weapon  of  assault  upon  him.  It  is  admitted  that 
he  is  liable  to  this  action  for  seizing  property  exempt  from 
execution,  upon  a  lawful  writ,  while,  if  the  writ  is  void  for 
want  of  jurisdiction  apparent  on  its  face,  in  the  officer  issuing 
it,  it  is  said  he  is  not  liable ;  but  the  force  of  the  reasoning  in 
support  of  that  position,  I  cannot  perceive. 

It  would  seem  to  me,  that  the  officer  executing  a  writ, 
which  he  knew  to  be  void,  by  the  taking  of  property  exempt 
from  execution,  should  not  be  permitted  to  escape  with  lighter 
punislnnent  than  would  be  inflicted  on  him  if  such  writ  had 
been,   in  all  respects,  regular.     The  law  certainly   does  not 
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intend  to  make  the  officer  executing  a  lawful  writ  liable  to 
the  payment  of  heavier  damages,  than  if  such  writ  had  been, 
to  all  intents  and  purposes,  legal,  he  would  be. 

The  third  and  last  ground  of  assault  upon  the  declaration, 
although  fortified  by  several  authorities,  we,  nevertheless, 
still  consider  untenable. 

The  province  of  the  declaration  is  to  exhibit,  upon  the  re- 
cords, the  grounds  of  the  plaintiff's  cause  of  action,  as  well 
for  the  purpose  of  notifying  the  defendant  of  the  precise  char- 
acter of  those  grounds,  as  of  regulating  his  own  proofs. 
When  it  performs  such  office,  in  such  manner  as  to  leave  no 
doubt  on  the  mind  of  the  defendant,  either  as  to  the  nature  or 
origin  of  the  plaintiff's  claim,  it  ought  not,  on  principle,  to  be 
adjudged  bad. 

Could  a  plaintiff,  in  any  case,  derive  his  right  to  sue  under 
a  statute,  more  clearly  or  certainly  by  concluding  his  decla- 
ration " contra formam  statuti"  than  is  done  by  the  conclusion 
of  the  declaration  in  this  case,  to  wTit :  "  By  means  of  the  pre- 
mises and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  hath  become  entitled  to  recover  of 
the  said  defendant  three  times  the  value  of  the  said  property 
so  illegally  taken,"  &c?  That  the  defendant  was  apprised 
that  the  plaintiff  sued  upon  a  statute  is  apparent  from  the  fact, 
that,  as  the  record  shows,  he  justified  under  the  very  Act  under 
which  this  suit  was  instituted.  Then  why  should  tins  judg- 
ment, although  in  a  penal  action  rendered,  be  reversed  for 
such  supposed  defect,  particularly  when,  as  it  is  admitted,  the 
attention  of  the  Circuit  Court  was  not  even  called  to  it,  either 
through  design,  or  because  the  counsel  for  the  defendant,  who 
also  represents  him  in  this  Court,  had  no  confidence  in  such 
objection,  or  did  not  know  of  its  existence,     (a) 

To  reverse  the  judgment  for  such  cause,  if  all  the  plaintiff's 
testimony  first  heard  could  be  made  available  on  the  second 
trial  of  the  cause,  would  not  benefit  the  defendant,  as,  after 
the  amendment  of  Ins  declaration,  his  means  of  defence  would 
not  be  thereby  enlarged,  or  in  any  wise  altered.  But,  on  the 
other  hand,  it  might  perpetrate  the  greatest  injustice  to  the 
plaintiff,  if  injustice  could  in  any  case  be  done  by  defeating 

(a)  Pace  v.  Vaughn,  Ante  32. 
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a  judgment  for  a  penalty,  as  on  the  first  trial  in  the  Circuit 
Court,  he  might  establish  his  right  to  recover  the  penalty 
given  by  statute,  by  incontestibly  proving  the  violation  there- 
of by  the  defendant ;  but  when  remanded,  for  a  second  trial, 
he  might  by  reason  of  the  death  or  absence  of  his  witness,  or 
witnesses,  be  unable  to  make  out  his  case,  and  the  aggressor 
thus  be  permitted  to  go  unpunished  for  his  misconduct. 

III.  The  question  of  the  disinterestedness  of  John  Jack- 
son, as  an  appraiser,  was  put  directly  in  issue  by  the  plain- 
tiff's replication  to  the  third  and  fourth  pleas,  and  although  a 
mixed  question  of  law  and  fact,  it  was,  nevertheless,  the  pro- 
vince of  the  jury  to  try  that  issue  thus  formed,  under  the  in- 
struction of  the  Court,  if  called  for. 

IT.  The  Circuit  Court  usurped  no  improper  authority  in 
ordering  and  permitting  the  verdict  into  proper  form  before 
the  jury  had  been  discharged,  and  then  re-found  by  them. 
This  is  a  power  which  the  Circuit  Court  may,  in  its  sound 
discretion,  always  exercise. 

Y.  The  only  remaining  point  to  be  disposed  of  is,  the  al- 
leged error  of  the  Circuit  <  Court  in  overruling  defendant's 
motion  for  a  new  trial.  To  settle  that  point,  requires  a  con- 
struction of  the  law  entitled  "  An  Act  to  exempt  certain  arti- 
cles from  execution"  in  force  March  4,  1843.  Laws  of  1842, 
pp.  121, 142. 

The  second  section  of  the  law,  after  enacting  "that  the  fol- 
lowing property,  when  owned  by  any  person  being  the  head 
of  a  family,  and  residing  with  the  same,  shall  be  exempt  from 
levy  and  sale  on  execution,"  &c,  goes  on  to  enumerate, 
specifically,  various  articles  of  property,  and  then  adds,  "and 
sixty  dollars  worth  of  property  suitable  to  his  or  her  condition 
or  occupation  in  life,  to  be  selected  by  the  debtor,"  &c. 

The  third  section  is  as  follows,  to  wit:  "  If  any  officer  by 
virtue  of  any  execution  or  other  process,  or  any  other  person 
by  any  right  of  distress,  shall  take  or  seize  any  of  the  articles 
of  property,  hereinbefore  exempted  from  levy  and  sale,  such 
officer  or  person,  shall  be  liable  to  the  party  injured  for  three 
times  the  value  of  the  property  taken  or  seized,  to  be  recov- 
ered by  action  of  trespass  with  costs  of  suit." 
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The  question  to  be  determined  in  the  exposition  of  this  law 
is,  what  are  the  rights  and  privileges  intended  to  be  given 
and  secured  by  it ;  and  how,  and  under  what  circumstances, 
may  the  penalty  provided  for  the  infraction  of  such  rights 
and  privileges  be  incurred  ?  The  end  intended  to  be  accom- 
plished through  the  agency  of  this  law  is,  to  protect  from  levy 
and  sale  on  execution,  property  of  a  certain  quality  and 
value,  to  be  selected  by  the  debtor.  But  when  must  that 
selection  be  made  ?  Why,  manifestly,  as  a  general  rule,  be- 
fore the  levy  on  such  property.  Then,  in  order  that  the 
exercise  of  such  right  by  the  debtor  may  not  in  any  case  be 
defeated,  it  is  the  duty  of  the  officer  having  an  execution  in 
his  hands,  before  he  proceeds  to  take  or  seize  any  of  the  per- 
sonal property  of  the  defendant  in  such  execution,  by  a  levy 
thereon,  to  notify  such  defendant  of  his  having  such  execution 
in  his  hands,  if  practicable ;  and  thereupon  it  is  the  right  of 
such  defendant  to  select  such  property  as  he  desires  to  retain, 
according  to  the  statute,  surrendering  to  the  officer  all  of  his 
other  property  not  thus  selected,  or  specifically  exempt,  in  or- 
der that,  by  the  sale  thereof,  or  of  so  much  of  it,  as  may  for  that 
purpose  be  necessary,  the  money  due  on  the  execution  may 
be  made,  (a) 

If  the  defendant,  being  thus  notified,  or  otherwise  being 
apprised  of  the  execution  against  him  in  the  hands  of  the 
constable,  and  of  the  intended  levy,  neglect  or  refuse  to  make 
such  selection,  the  officer  may  at  once  proceed  to  levy  upon 
any  of  the  property  of  such  defendant,  not  specifically  ex- 
empt from  execution,  and  he  may  choose  to  take,  and  after- 
wards proceed  to  sell  the  same,  regardless  of  any  subsequent 
claim  or  demand  by  such  defendant  of  such  property,  as  hav- 
ing been  selected  by  him  under  the  statute. 

But  if  the  defendant  in  the  execution  make  his  selection 
and  notify  the  officer  thereof,  and  the  said  officer  afterwards 
proceeds  to  take  or  seize  any  article  of  property  thus  selected, 
on  said  execution,  unless  when  authorized  to  do  so  by  the 
finding  of  appraisers  summoned  and  sworn  according  to  the 
fifth  section  of  this  same  Act,  he  thereby  becomes  a  trespass- 
er; and  this   is  the  case  usually  supposed  to  occur  of  a  "ta- 

(a)  Bingham  v.  Maxcy,  15  111.  R.  290. 
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king  or  seizing,"  referred  to  in  the  third  section.  But  is  this 
the  only  class  of  cases,  in  which  the  officer  may  incur  this 
penalty,  as  insisted  by  the  appellant's  counsel  ?  I  think  not. 
Such  a  construction  of  this  law  would,  in  my  estimation,  ena- 
ble the  officer  to  evade,  or  defeat  its  intended  operation,  and 
although  a  penal  statute,  and  therefore  to  be  construed  strict- 
ly, still  the  exposition  given  to  it  should  not  be  so  strict  as  to 
effect  any  such  result. 

Then  if  an  officer  proceed  to  seize  or  take  the  defendant's 
property  on  execution,  without  giving  the  requisite  notice, 
he  cannot  thus,  by  his  own  neglect  of  duty,  make  the  condi- 
tion of  the  defendant  any  worse  than  it  would  have  been 
before  such  levy,  had  the  defendant  been  apprised  that  it  was 
about  to  be  made.  In  such  case,  therefore,  the  defendant 
has  the  privilege  according  to  the  true  intent  and  meaning  of 
this  Act,  to  make  his  selection,  after  the  levy,  of  the  very 
property  taken  on  execution,  if  it  be  such  in  quality  and 
value,  as  before  the  levy  he  might  have  selected,  precisely 
as  before  such  levy,  he  could  have  done.  He  should,  con- 
sequently, where  he  notifies  the  officer  by  whom  the  levy  has 
been  made,  that  he  selects  the  property  levied  on,  as  exempt 
from  execution  under  this  statute,  surrender,  or  offer  to  sur- 
render, to  such  officer  for  the  satisfaction  of  such  execution, 
all  such  other  property  as  he  may  own,  not  also  selected  by 
him  as  a  part  of  the  sixty  dollars'  worth,  which  he  is  author- 
ized to  retain,  nor  otherwise  exempt  by  law  from  execution, 
or  so  much  thereof  as  may  suffice  to  pay  the  amount  to  be 
made  on  such  execution.  If  such  surrender,  or  offer  to  sur- 
render be  not  made  by  the  defendant,  when  notified  of  the 
execution  against  him,  he  is  not  entitled  to  a  return  of  the 
property  taken  on  execution,  and  the  officer  may  lawfully 
proceed  with  the  sale  thereof,  unless  it  appear  that  the  ag- 
gregate value  of  the  property  thus  levied  upon,  and  after- 
wards selected,  and  that  still  retained  by  the  defendant  and 
not  specifically  exempt  from  execution,  does  not  exceed 
sixty  dollars ;  in  which  case  the  officer  will  be  liable  for  sell- 
ing such  property,  although  such  surrender,  or  offer  to  sur- 
render the  property  not  levied  on  be  not  made  ;  for,  before 


SU  SUPREME  COURT. 

Cook  v.  Scott. 

levy,  the  defendant  might  have  selected  as  well  the  property 
levied  upon,  as  that  left  in  his  possession.  If,  however,  a 
defendant  has  aliened,  or  concealed,  or  otherwise  disposed  of 
all  his  property  except  such  as  he  desires  to  select,  for  the 
purpose  of  defrauding,  delaying,  or  hindering  his  creditor  in 
the  collection  of  his  debts,  he  will  not  be  entitled  to  the 
benefit  of  this  law,  for  the  protection  of  the  property  thus  re- 
tained by  him.  (a)  ISTor  can  he,  if  the  property  sought  to  be 
selected  by  him  be  indivisible,  and  exceed  in  value  sixty 
dollars,  by  paying  to  the  officer  on  the  execution  the  excess 
over  that  sum,  entitle  himself  to  retain  such  property  as  ex- 
empt from  execution,  as  the  law  would  adjudge  it  not  suitable 
to  the  condition  or  occupation  in  life  of  such  defendant. 

If  the  aggregate  value  of  property  owned  by  any  per- 
son, exclusive  of  the  property  specifically  exempt  from  exe- 
cution, do  not  exceed  sixty  dollars,  and  such  person  be  enti- 
tled, according  to  the  rules  hereinbefore  settled  for  regula- 
ting the  rights  of  debtors  under  this  statute,  to  select  such 
property  and  hold  it  exempt  from  execution ;  then  such  per- 
son will  be  considered  as  having  thus  selected  such  property 
as  against  any  officer  or  other  person  who  may  seize  or  take 
such  property,  or  any  of  it,  by  virtue  of  execution  or  other 
process,  without  first  notifying  such  owner  of  property  of  the 
existence  of  such  execution,  or  other  precept,  in  the  hands  of 
such  officer,  or  other  person  against  him,  unless,  by  the  act 
of  such  debtor,  the  giving  of  such  notice  be  rendered  imprac- 
ticable. 

In  this  case,  although  we  see  much  to  reprobate  in  the 
conduct  of  the  defendant,  as  an  officer,  in  the  stealthy  man- 
ner of  levying  the  execution  in  his  hands,  summoning  apprais- 
ers, and  conducting  his  other  proceedings,  showing  mani- 
festly a  disposition  on  his  part,  to  deprive  the  plaintiff  of  the 
benefits  of  the  law  under  which  this  suit  was  instituted,  we 
are  still  bound  to  say,  that  inasmuch  as  the  plaintiff  was  pro- 
ved to  be  in  possession  of  other  property  not  specifically  ex- 
empt from  execution,  and  did  not  surrender  or  offer  to  sur- 
render it  to  the  defendant  on  the  execution  in  his  hands,  the 
property  levied  on  being  itself  worth  sixty  dollars,  the  defen- 
dant was  not  liable  for  proceeding  with  the  sale. 

(a)  Cwwell  v.  Williams,  12  111.  R.  390. 
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There  is,  moreover,  some  doubt  whether  the  defendant  was, 
as  an  officer,  bound  to  recognize  Pickrell,  by  whom  the  selec- 
tion and  demand  of  the  property  were  made,  as  the  plaintiff's 
agent.  I  am  inclined  to  think  that  no  sufficient  evidence  of 
such  agency  was  exhibited  to  the  officer,  as  to  require  him  to 
surrender  the  property  levied  upon  to  the  said  professed 
agent,  at  the  risk  of  subjecting  himself  to  actions  at  the  suit 
of  the  plaintiff  in  execution  for  neglecting  to  make  the  money 
thereon. 

For  these  reasons,  the  motion  for  a  new  trial  should  have 
been  allowed,  although  no  reason  is  perceived  why  the  ver- 
dict of  the  jury  should  have  been  disturbed,  on  account  of 
anything  connected  with  the  appraisement  of  the  property  by 
Jackson  and  Charles. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  Opinion. 

Judgment  reversed. 


John  D.  Hutchins,  plaintiff  in  error,  v.  The  County  Com- 
missioners of  De  Witt  County,  defendants  in  error. 

Error  to  De  Witt. 

The  thirtieth  section  of  the  "  Act  concerning  Public  Roads"  approved  Feb- 
ruary 20th,  1841,  expressly  gives  to  the  owner  of  land,  over  which  a  road 
may  be  located,  the  right  of  appeal  from  the  decision  of  the  County 
Commissioners'  Court  to  the  Circuit  Court,  on  the  report  of  the  house- 
holders summoned  to  assess  his  damages. 

It  appeared  from  the  record  in  this  cause,  that  at  the  Sep- 
tember term  1843,  of  the  De  Witt  County  Commissioners' 
Court,  a  petition  was  presented  regularly  to  said  Court  for 
the  re-location  of  a  certain  road  in  said  county,  and  that  the 
Court  appointed  viewers,  who  afterwards  made  a  favorable 
report,  and  the  road  was  thereupon  ordered  to  be  re-located. 
The  proper  survey  was  also  returned. 

VOIr.    VT.  41 
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It  also  appeared  from  the  record,  that  at  the  March  term 
of  said  Court,  1844,  Miles  Gray  and  Thomas  Rogers  pre- 
sented their  report  in  relation  to  damages  sustained  by  John 
D.  Hutchins,  by  reason  of  said  road  running  through  his  land, 
reporting  that  Hutchins  would  sustain  no  damage  thereby, 
which  said  report  was  approved  by  said  Court,  whereupon 
said  Hutchins  appealed  to  the  Circuit  Court  and  regularly 
entered  into  bond,  &c. 

At  the  April  term  of  the  De  Witt  Circuit  Court,  1844,  the 
Hon.  Samuel  H.  Treat  presiding,  upon  the  motion  of  the 
County  Commissioners,  the  Court  dismissed  the  appeal  upon 
the  ground  that  the  law  did  not  allow  an  appeal  in  such  a  case. 
From  this  decision  of  the  Circuit  Court  a  writ  of  error  is 
prosecuted. 

The  case  was  submitted  to  this  Court  by  agreement  of  the 
parties.  It  was  also  agreed  that  the  above  was  the  only 
point  made  by  the  record,  i.  e.  Does  the  statute  allow  an  ap- 
peal to  Hutchins  to  the  Circuit  Court  from  such  an  order  of 
the  County  Commissioners'  Court? 

J.  T.  Stuart  <&  B.  8.  Edwards,  for  the  plaintiff  in  error, 
cited  Laws  of  1841,  p.  242,  proviso  to  the  30th  section  of  the 
"Act  concerning  Public  Roads? 

J.  A.  McDougall,  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  A  petition  was  presented  to  the  County  Com- 
missioners' Court  of  De  Witt  county,  praying  for  the  re- 
location of  a  certain  road,  and  the  Court  appointed  viewers 
for  the  purpose.  The  report  of  the  viewers  was  favorable, 
and  the  Court  ordered  the  road  to  be  re-located.  The  road, 
as  re-located,  ran  through  the  land  of  Hutchins,  who  objected 
to  the  opening  of  the  same.  The  householders  summoned  to 
assess  his  damages,  reported  to  the  Court  that,  in  their  opin- 
ion, he  would  sustain  none.  Their  report  was  approved,  and 
Hutchins  prosecuted  an  appeal  to  the  Circuit  Court.  That 
Court,  on  the  motion  of  the  defendants,  dismissed  the  appeal 
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on  the  ground  that  an  appeal  did  not  He  in  such  a  case.     That 
decision  is  now  assigned  for  error. 

The  decision  of  the  Circuit  Court  was  erroneous.  The  thir- 
tieth section  of  the  "Act  concerning  Public  Roads"  approved 
February  20th,  1841,  expressly  gives  to  the  owner  of  land, 
over  which  a  road  may  be  located,  the  right  to  appeal  from 
the  decision  of  the  County  Commissioners'  Court  on  the  re- 
port of  the  householders,     (a) 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


George  Frazier  et  al.,  plaintiffs  in  error,  v.  "William  Laugh- 
lin et.  al.,  County  Commissioners  of  Adams  County,  defen- 
dants in  error. 

Error  to  Adams. 

In  an  action  of  debt  on  a  bond,  the  judgment  must  be  in  debt,  and  the  Court 
cannot  amend  the  verdict  by  adding  the  amount  of  the  penalty  of  the 
bond  as  the  debt,  when  omitted  by  the  jury.  It  is  a  fact  which  a  party 
has  a  right  to  have  found  by  the  jury,  as  well  as  any  other  fact. 

There  being  no  law  requiring  a  School  Commissioner's  bond  to  be  entered 
of  record,  a  certified  copy  of  a  recorded  bond  would  be  inadmissible  in 
evidence.  The  record  itself,  however,  would  be  properly  admissible  in 
evidence,  it  being  first  shown  that  a  genuine  original  once  existed,  and 
was  lost  or  not  produced  after  due  notice,  and  also  that  such  record  was 
a  true  copy. 

No  rule  is  better  settled  than  that  which  requires  all  the  parties  to  a  suit 
to  consent,  before  any  one  of  them  can  be  used  as  a  witness. 

After  the  commencement  of  a  suit  by  certain  individuals  as  County  Com- 
missioners, one  of  them,  whose  term  of  office  had  expired  before  the 
trial,  was  called  as  a  witness  on  the  trial,  and  he  was  permitted  to  testify: 
Held,  that,  as  it  was  unnecessary  to  have  brought  the  suit  in  their  indi- 
vidual names,  and  as  he  had  ceased  to  be  a  Commissioner,  he  was  a  com- 
petent witness. 

The  record  of  sales  of  school  lands  required  to  be  kept  by  the  School  Com- 
missioner is  properly  admissible  in  evidence.  If  such  record  does  not 
show, — and  the  law  does  not  require  that  it  should  show, — whether  the 
sales  were  made  for  cash  or  credit,  it  is  competent  in  an  action  against 
the  Commissioner,  if  the  declaration  does  not  aver  that  the  sales  were 
made  for  cash,  to  prove  in  some  other  way  that  the  sales  were  so  made. 
On  the  other  hand,  it  is  equally  competent  for  the  defendant,  in  the 
absence  of  such  averment,  to  show,  by  parol  testimony,  that  the  sales 
were  made  on  a  credit. 

In  an  action  against  a  School  Commissioner  on  his  official  bond,  the  Court 
instructed  the  jury,  that  if  they  find  that  the  several  sales  of  school 

(a)  County  of  Sangamon  v.  Brown,  13  111.  K.  210  and  note. 
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lands  took  place  as  mentioned  in  the  declaration,  they  should  then  find 
for  the  plaintiffs  the  difference  between  the  prices  for  which  the  lands 
sold  on  the  first  and  second  sales,  and  that  they  might  also  find,  as  fur- 
ther damages,  interest  on  the  same  from  the  time  of  the  last  sale,  to 
the  time  of  trial.  Meld,  that  latter  part  of  the  instruction  was  erroneous 
as  interest  is  not  allowable,  and  that  the  inquiry  by  the  jury  should  have 
been,  what  have  the  plaintiffs  lost  by  reason  of  the  neglect  of  the  Com- 
missioner ? 
A  further  instruction,  that  the  jury  might  allow  the  plaintiffs  twelve  per 
cent,  interest  on  moneys  proved  to  have  been  received  by  the  Commis- 
sioner and  not  paid  over  to  the  Treasurer,  was  held  erroneous,  for  the 
reason  that  the  law  only  allows  six  per  cent,  interest,  except  upon  the 
express  agreement  of  the  parties. 

This  was  an  action  of  debt  in  the  Adams  Circuit  Court, 
September  term  1842,  the  Hon.  Stephen  A.  Douglas  presiding, 
brought  by  Laughlin  and  others  as  County  Commissioners  of 
Adams,  against  the  defendants,  upon  a  School  Commissioner's 
bond  given  to  Riddle,  Patten  and  Seehorn,  Commissioners,  and 
their  successors  in  office,  the  penalty  of  which  was  $12,000. 
The  defendants  in  error  were  the  successors  of  the  obligees. 
The  condition  of  the  bond  was,  that  Frazier  should  faithfully 
discharge  the  duties  of  his  office. 

The  breaches  were  as  follows :  First,  That  on  the  26th  of 
April,  1834,  he  exposed  to  sale  the  South  West  quarter  of 
section  sixteen  (16),  and  one  Taylor  purchased  at  $2.26  per 
acre ;  that  at  the  same  time  he  sold  the  North  "West  quarter  of 
the  South  East  quarter  of  same  section,  and  Taylor  purchased 
at  $2.06  per  acre ;  and  at  the  same  time  sold  other  tracts : 
that  after  the  sale,  Taylor  neglected  and  refused  to  pay  the 
purchase  money;  that  thereupon  afterwards  on  the  2nd  Feb. 
1835,  he  sold  the  same  lands  to  one  G.  W.  Frazier  at  $1.25 
per  acre,  a  price  less  than  the  first ;  yet  Frazier,  the  School 
Commissioner,  refused  and  neglected  to  sue  Taylor  for  the 
difference.  Second,  is  a  breach  of  precisely  the  same  char- 
acter. Third,  avers  that  a  township  was  duly  organized 
and  incorporated;  treasurer  appointed,  who  gave  bond,  and 
Frazier  refused  and  failed  to  pay  over  all  moneys  in  his  hands, 
and  refused  to  deliver  over  bonds,  mortgages,  &c.  by  means 
of  which  the  action  accrued. 

The  defendants  pleaded    ten  pleas.    First,   as  to  the  3d 
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breach,  that  Frazier  did  pay  over.  Second,  as  to  3d  breach, 
that  Treasurer  never  gave  bond.  Third,  as  to  3d  breach, 
that  Frazier  had  performed  generally.  Fourth,  as  to  3d 
breach,  denies  the  appointment  of  McGinnis  as  treasurer. 
Fifth,  as  to  3  breach,  denies  the  incorporation  of  township. 
The  sixth  is  the  general  plea  of  non  est  factum.  The  seventh 
denies  the  first  purchase  in  2d  breach.  The  eighth  denies 
the  second  purchase  in  2d  breach.  The  ninth  denies  the 
first  purchase  in  first  breach.  The  tenth  denies  the  second 
purchase  in  1st  breach.  Issue  was  joined  upon  all  of  these 
pleas,  and  a  jury  impanneled,  who  found  a  verdict  for  the 
plaintiffs,  and  assessed  the  damage  at  $575.72,  whereupon 
the  defendants  moved  for  a  new  trial. 

By  the  bill  of  exceptions,  it  appeared  that  plaintiffs  to  prove 
the  bond  sued  on,  offered  the  records  of  the  County  Com- 
missioners' Court  to  which  the  defendants  objected.  O.  H. 
Browning  then,  upon  oath,  stated  that  he  had  notified  Nicho- 
las Wren,  one  of  the  defendants,  a  clerk  of  the  County  Com- 
missioners' Court,  to  produce  the  original  bond  to  be  used  as 
evidence,  and  the  defendant  Wren  informed  him  that  he  had 
searched  his  office  and  could  not  find  it,  and  did  not  know 
what  had  become  of  it.  The  Court  then  permitted  it  to  be  read, 
although  objected  to.  The  plaintiffs  then  produced  a  record 
book,  purporting  to  be  a  book  of  entries  of  the  School  Com- 
missioner of  Adams  county,  and  called  one  Harrison  as  a 
witness,  who  stated  he  was  now  School  Commissioner,  and 
the  book  produced  was  in  his  possession  as  such,  and  that  he 
obtained  the  same  from  the  clerk  of  the  County  Commissioners' 
Court,  and  that  the  same  was  the  record  of  sales  of  school 
lands.  Rogers  was  sworn,  and  said  that  he  succeeded  Fra- 
zier as  School  Commissioner ;  that  he  had  the  same  book  and 
obtained  it  from  the  clerk  of  the  County  Commissioners' 
Court,  to  whom  he  returned  it  when  he  went  out  of  office. 
Wren,  the  clerk,  and  one  of  the  defendants,  was  then  called 
and  the  defendants  objected.  The  Court  overruled  the  objec- 
tion, and  Wren  testified  that  he  was  the  clerk;  that  he  obtained 
the  record  book  from  Laughlin,  and  delivered  it  to  witness, 
Rogers,  and    afterwards   to    Harrison.     Laughlin  was  then 
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called,  who  said  that  he  was  the  same  person  named  as  plain- 
tiff in  the  record  ;  that  when  said  suit  was  brought  he  was 
County  Commissioner,  but  was  not  now  and  had  no  interest 
in  the  result.  The  defendants  objected  to  him,  but  were  over- 
ruled. He  then  testified  that  he  obtained  the  book  from  Fra- 
zier, and  gave  it  to  Wren.  The  plaintiffs  then  offered  certain 
entries  therein  in  evidence,  which  were  objected  to,  and  the 
objection  overruled. 

McGinnis  was  sworn  as  a  witness,  who  proved  the  incor- 
poration of  the  township,  the  appointment  of  himself  as  trea- 
surer, and  that  he  filed  his  bond;  that  he  settled  with  Frazier, 
and  received  about  $972  in  bonds,  mortgages,  &c,  but  no 
money.  The  plaintiffs  also  introduced  a  memorandum  of 
settlement  with  McGinnis  by  Frazier.  This  was  all  the  tes- 
timony of  plaintiffs. 

The  defendants  then  introduced  Jonathan  Browning,  who 
stated  that  he  was  present  at  the  settlement  with  McGinnis, 
and  both  parties  were  satisfied,  proved  a  receipt  for  bonds, 
mortgages  and  notes  of  school  fund.  McGinnis  stated  that 
he  was  present  at  first  sale  of  school  lands  and  the  sale  was 
made  on  one,  two  and  three  years  credit,  the  purchaser  giving 
bond  and  security  to  be  thereafter  approved,  by  the  clerk  of 
the  County  Commissioners'  Court ;  that  the  Court  was  not 
then  in  session,  but  at  the  next  term  they  approved  several  of 
the  bonds.  This  evidence  was  objected  to,  and  the  Court 
excluded  it  from  the  jury. 

All  of  these  decisions  of  the  Court  were  excepted  to,  as  ap- 
peared by  the  bill  of  exceptions. 

The  plaintiff  then  asked  the  Court  to  instruct  the  jury  that 
if  they  believed,  "that  there  was  a  sale  and  non-compliance 
by  purchaser,  and  second  sale  for  an  inferior  price,  and  that 
Frazier  had  failed  to  sue  for  the  difference,  that  the  plaintiff 
was  entitled  to  a  verdict  for  the  difference  and  interest  from 
the  time  of  sale."  Second,  "that  if  they  believed  Frazier  had 
not  paid  over  all  the  moneys  by  him  received,  they  ought  to 
find  the  amount  of  money  so  retained,  and  twelve  per  cent, 
interest  thereon  from  the  refusal  to  this  time."  The  defendant 
objected  and  was  overruled. 


DECEMBER  TERM  1844  351 

Frazier  et  al.  v.  Laughlin  el  al. 

The  defendant  then  asked  for  instruction  as  to  the  first  and 
second  breach,  "that  if  it  appeared  that  the  lands  were  sold 
on  a  credit  of  one,  two  and  three  years,  the  plaintiff  could  not 
recover,"  which  the  Court  refused. 

Thereupon  a  verdict  was  found  as  before  stated.  Amotion 
for  a  new  trial  was  made,  overruled  and  judgment  rendered. 

J.  A.  McDougall,  for  the  plaintiff  in  error  : 

I.  The  record  of  the  bond  should  not  have  been  introduced. 
There  should  be  proof  of  loss,  evidence  of  a  diligent  search. 
1  Starkie's  Ev.  335,  and  notes. 

II.  Laughlin  was  not  a  competent  witness.  A  nominal 
party  is  not  a  competent  witness.  /Smith  v.  Moore.  3  Scam. 
463. 

The  general  rule  of  the  common  law.  1  Greenl.  Ev.  378, 
379  :  lb.  393.     Laughlin  was  liable  for  costs. 

A  defendant  administrator,  without  interest,  is  an  incompe- 
tent witness  when  objected  to,  for  the  reason  that  he  is  a  party 
to  the  record.  Fox,  adm'r,  v.  Whitney,  adm'r,  16  Mass.  118, 
120. 

An  assignee,  not  a  party,  and  without  interest  except  by 
possibility  for  costs,  is  incompetent.  Hojpkins  v.  Banks,  7 
Cowen,  653. 

III.  "Wren  was  incompetent. 

Three  defendants  who  have  proved  their  discharge  in  bank- 
ruptcy were  incompetent  witnesses,  as  they  were  parties  to 
the  contract  and  record.  Mant  v.  Mainwaring,  4  Eng. 
Com.  Law  R.  48.  The  plaintiff  called  defendant,  who  had 
suffered  judgment  by  default,  and  was  released  from  liability 
except  therein.  The  co-defendants  objected,  and  the  Court 
held  the  defendant  incompetent.  Burrough,  Justice,  gives 
the  general  rule. 

The  general  rule  is  recognized,  that  parties  to  the  record 
are  inadmissible.  Commonwealth  v.  Marsh,  10  Pick.  57. 
The  doctrine  is  recognized  in  1  Greenl.  Ev.  399. 

A  nominal  plaintiff  cannot  be  called  as  a  witness  by  the 
defendant,  without  the  consent  of  the  real  plaintiff  in  inter- 
est.    Frear  v.  Fvertson,  20  Johns.  143. 
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A  defendant  discharged,  and  without  interest,  is  incompe- 
tent.    Schermerhornv.  Schermerhom,  1  "Wend.  123. 

A  co-surety  in  an  office  bond  was  called  by  plaintiff,  and 
objected  to  by  his  co-defendants,  and  he  was  held  incompe- 
tent.    Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  457. 

A  party  to  the  record,  though  void  of  interest,  is  incompe- 
tent. The  defendant  called  the  plaintiff,  and  he  was  willing, 
but  plaintiff's  counsel  objected.  Benjamin  v.  Coventry,  19 
Wend.  354. 

A  party  to  the  record  cannot  be  released  so  as  to  become  a 
witness.     Scott  v.  Lloyd,  12  Peters,  149. 

IV.  The  Court  erred  in  allowing  evidence  of  the  entries. 

V.  The  Court  erred  in  excluding  McGinnis. 

VI.  The  Court  erred  in  its  instructions. 

The  School  Commissioner  is  to  pay  over  money  to  the  treas- 
urer, but  I  can  find  no  provision  for  twelve  per  cent,  interest. 
Laws  of  1836-7,  317,  §  10. 

The  Laws  of  1829,  152,  §  7,  provide  for  a  sale  for  cash ; 
if,  on  the  next  day  the  payment  is  not  made,  the  same  shall 
be  offered  for  re-sale,  and  the  first  purchaser  is  liable  for  the 
difference. 

This  is  a  penalty  and  the  law  is  to  be  construed  strictly. 

School  lands  may  be  sold  on  a  credit.  The  penalties  that 
attach  under  the  law  providing  for  sales  for  cash  do  not  apply 
here. 

The  law  presumes  that  every  officer  does  his  duty. 

0.  H.  Browning  &  N.  Bushnell,  for  the  defendants  in 
error : 

1.  The  first  error  in  this  case  is  abandoned  by  the  plaintiff. 
II.     The  second  error  assigned  is,  admitting  a  copy  of  the 

bond  sued  upon  to  be  read  in  evidence. 

1,  The  first  question  arising  upon  this  assignment  of  error 
is,  whether  where  a  deed  is  pleaded  with  a  protest,  the  plea 
ofnon  est  factum,  not  sworn  to,  will  impose  on  the  plaintiff 
the  necessity  of  producing  the  deed  itself  in  evidence  ?  It 
does  not. 

The  12th  section  of  the  Practice  Act,   Gale's  Stat.  531, 
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provides,  "that  no  person  shall  be  permitted  to  deny,  on  trial, 
the  execution  of  any  instrument  in  writing,  whether  sealed 
or  not,  upon  which  any  action  may  have  been  brought,  unless 
the  party  so  denying  the  same,  shall  verify  his  plea  by  affi- 
davit." 

Before  the  enactment  of  this  statute,  the  plea  of  non  est 
factum,  though  not  sworn  to,  imposed  upon  the  plaintiff  the 
necessity  of  proving  the  execution  of  the  deed,  to  do  which 
it  was  necessary  that  the  deed  itself  should  be  produced  in 
Court,  for  exhibition  to  the  subscribing  witness  ;  or  if  not 
attested,  to  be  shown  to  the  witnesses  called  to  prove  the 
hand  writing,  and  also  that  the  Court  might  see  that  there 
were  no  material  alterations,  or  interlineations,  which  de- 
stroyed it  as  the  deed  of  the  party.  2  Stark.  Ev.  270  ;  Long- 
ley  v.  Norvall,  1  Scam.  390. 

And  if  the  plea  of  non  est  factum  was  not  interposed,  the 
plaintiff  need  not  produce  the  deed  at  all,  for  by  any  other 
plea  its  execution  was  admitted,  and  need  not  therefore  be 
proved. 

But  since  the  passage  of  this  Act,  the  plea  of  non  est  fac- 
tum, not  verified  by  affidavit,  has  no  longer  the  effect  to 
compel  the  plaintiff  to  proof  of  the  deed ;  but  its  only  effect, 
if  indeed  it  has  any,  is  to  enable  the  defendant  to  avail  him- 
self of  any  material  variance  between  the  instrument  de- 
scribed in  the  declaration,  and  the  one  exhibited  in  evidence, 
though  not  to  deny  or  question  that  either  the  one  or  the 
other  is  his  deed.     Longley  v.  Norvall,  1  Scam.  390, 

And  where  a  deed  is  placed  in  the  custody  of  the  law,  and 
required  to  be  recorded,  and  kept  in  the  archives  of  a  Court, 
or  an  office,  an  exemplification  of  the  record,  a  fortiori,  the 
record  itself  is  as  high  evidence  of  the  terms  and  contents  of 
the  deed,  as  the  original  deed  itself,  for  there  is  a  conclusive 
presumption  that  it  has  been  correctly  and  literally  recorded. 

Therefore  to  enable  the  defendant  to  take  advantage  of  a 
variance,  the  production  of  the  original  was  not  necessary ; 
for  the  plea  not  being  accompanied  by  affidavit,  admits  the 
execution,  that  is,  the  signing  and  sealing  of  the  deed,  and 
puts  in  issue  only  whether  the  deed  is  set  out  according  to 

vol.  vi.  42 
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its  legal  tenor  and  effect,  which  may  be  as  well  ascertained 
by  an  exemplification  of  the  record,  as  by  the  original  itself; 
for  as  the  law  requires  the  bond  to  be  recorded,  a  conclusive 
presumption  arises  that  it  has  been  truly  and  correctly  done. 
2  Bac.  Abr.  610,  title  Ev. ;  7  Com.  Dig.  426,  title  Ev.  A,  3. 

2.  It  was  not  necessary,  in  this  case,  for  the  plaintiff  to 
have  made  profert  of  the  bond.  The  law  requires  that  the 
original  shall  be  filed  in  the  office  of  the  county  clerk,  where 
it  is  to  remain  for  the  use  of  the  inhabitants  of  the  county. 
It  is  by  law  placed  in  the  custody  of  the  County  Commission- 
ers' Court,  and  none  but  the  Court  or  its  clerk  has  a  right  to 
the  possession  of  it.  It  is  well  settled  that  a  party  has  no 
right  to  the  possession  of  guardian  bonds,  appeal  bonds,  and 
others  of  the  same  kind,  which  are  approved  by  the  Court, 
or  the  clerk  of  the  Court,  and  deposited  in  the  archives  of 
the  Court,  or  the  clerk's  office.  Profert  of  such  bonds  can- 
not be  considered  necessary  in  a  declaration  by  a  party  for 
whose  benefit  they  are  executed.  They  are  in  the  custody 
of  the  law,  and  are  intended  to  be  preserved  in  order  that 
they  may  be  accessible  to  either  party,  and  as  much  so  to  the 
one  as  the  other.  And  where  the  plaintiff  has  no  right  to 
the  possession  of  a  deed,  or  a  bond,  or  the  counter  part  of  it, 
a  profert  is  unnecessary.  1  Chit.  PI.  350;  5  Bac.  Abr.  432, 
title  Pleas  and  Pleadings,  Div.  12  ;  5  Jacobs'  Law  Die,  title 
Profert ;  Whitjild  v.  Faussett,  1  Yesey  Sr.  394 ;  Anderson 
v.  Barry,  2  J.  J.  Marsh.  271  ;  Carson  v.  Pearle,  4  do.  94. 

And  where  profert  is  unnecessarily  or  improperly  made,  it 
does  not  entitle  the  defendant  to  demand  oyer  of  the  instru- 
ment, but  he  is  bound  to  plead  without  it ;  for  in  such  case, 
the  statement  of  the  deed  with  profert  will  be  considered  as 
surplusage,  and  therefore  will  not  entitle  the  defendant  to 
oyer.  1  Chit.  PI.  350,  415  ;  1  Tidd's  Prac.  635 ;  Gray  v. 
Fielder,  Cro.  Car.  209 .  1  Saund.  9,  note  d. ;  Morris"*  case, 
2  Salk,  497  ;  Rex  v.  Amery,  1  T.  R.  149 ;  Cook  v.  Remington, 
2  Salk,  498  ;  6  Bac.  Abr.  325  ;  Moore's  Ex'rs:  v.  Paul,  2  Bibb. 
331 ;  Sheed  v.  Wister,  8  Wheat.  690. 

3.  And  although  profert  was  in  this  case  unnecessary,  yet 
the  law  requiring  the  bond  to  be  recorded,  the  record  was 
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thereby  made  equal  in  dignity,  and  as  evidence,  with  the 
original,  and  the  production  of  the  record  was  sufficient  to 
satisfy  the  profert  made  in  the  declaration.  2  Bac.  Abr.  610  ; 
7  Cora.  Dig.  title  Ev.   A,  2 ;  Bonkendorf  v.    Taylor 's  lessee, 

4  Pet.  349  ;  Patterson  v.  Winn,  5  Peters,  241 ;  Lee  v.  Tajos- 
cott,  2  Wash.  R.  280 ;  Owings  v.  Hull,  9  Peters,  624. 

And  where  the  execution  of  the  instrument  sued  upon  is 
not  the  point  in  issue,  a  copy  may  be  given  in  evidence,  al- 
though there  is  no  count  in  the  declaration  on  a  lost  instru- 
ment. Benner  v.  Bank  of  Columbia,  9  Wheat,  581;  Taylors 
Adrn'r  v.  Peyton'' s  Adrrir,   1  Wash.  R.  252 ;  Seebre  v.  Dorr, 

5  Cond.  R.  680  ;  Carroll  v.  Peake,  1  Peters,  21 ;  Tayloe  v. 
Biggs,  lb.  593. 

4.  Where  the  objection  is  purely  technical  it  must  be  made 
in  the  Court  below  ;  the  very  point  must  be  there  presented. 
In  this  case  the  objection  now  insisted  upon  was  not  urged 
in  the  Court  below,  but  the  evidence  was  resisted  for  an  en- 
tirely different  reason,  which  was  obviated.  Jackson  v.  Da- 
ms, 5  Cowen,  123 ;  Gillham  v.  State  Bank,  2  Scam.  250  ; 
Harmon  v.  Thornton,  lb.  355 ;  Whitesides  v.  Jackson,  1 
Wend.  20;  Dudley  v.  Grayson,  9,  Mon.  261-2;  see,  also,  Dun- 
ham v.  Simmons,  3  Hill's  (N.  Y.)  R.  609.  This  case  is  very 
much  in  point. 

III.  The  third  error  assigned  is  admitting  defendant  Wren 
to  testify. 

To  this  it  is  answered. 

1.  That  Wren  was  not  compelled  to  testify.  The  bill  of 
exceptions  shows  that  the  counsel  of  defendants  objected  to 
Wren  as  a  witness,  who  was  thereupon  informed  by  the  Court 
that  he  would  not  be  required  to  answer,  but  if  he  chose  to 
do  so  voluntarily,  the  Court  would  not  restrain  him,  and  he 
did  voluntarily,  notwithstanding  the  objections  of  his  counsel, 
give  the  evidence  detailed.  To  this  there  could  be  no  object- 
ion. The  case  would  have  been  different  had  the  objection 
come  from  the  other  party.  Then  it  would  have  been  the 
duty  of  the  Court  to  interpose.  But  when  a  party  consents 
that  his  adversary  may  be  sworn  as  a  witness,  and  he  is  sworn. 


356  SUPKEME  COURT. 

Frazier  et  al.  v.  Laughlin  et  al. 

and  voluntarily  gives  his  evidence,  neither  party  can  after- 
wards question  it;  and  so  are  the  authorities.' 

2.  Wren's  evidence  was  wholly  immaterial,  and  could  have 
had  no  influence  upon  the  decision  of  the  case.  It  was  not 
given  to  the  jury,  but  to  the  Court,  to  open  the  way  for  the 
admission  of  other  evidence  to  the  jury,  which  had  already 
been  sufficiently  done ;  and  the  examination  of  Wren  was  an 
act  of  supererogation.  And  this  was  preliminary  evidence, 
addressed  to  the  Court,  upon  a  collateral  point,  upon  a  sub- 
ject on  which  the  jury  could  not  pass,  and  in  all  such  cases 
parties,  and  persons  in  interest,  are  competent.  2  Phil.  Ev. 
Cowen  &  Hill's  Ed.  page  138,  part  I.  latter  part  of  note  122. 

IV.  The  fourth  error  assigned  is  admitting  Laughlin,  one 
of  the  plaintiffs  on  the  record  as  a  witness. 

1.  The  general  rule  is,  that  a  party  to  a  suit  cannot  be  a 
witness.  This  rule  is  founded  on  the  interest  of  the  party, 
and  when  that  interest  ceases,  the  objection  is  removed. 
Willings  v.  Consequa,  1  Peters'  C.  C.  R.  301 ;  Smith  v.  Car- 
rington,  2  Peters'  Cond  R.  31,  and  notes. 

Laughlin  was  but  a  nominal  party,  having  no  interest  what- 
ever in  the  event  of  the  suit,  not  even  being  liable  for  costs  ; 
and  this  sufficiently  appears  both  from  the  declaration,  and 
the  bill  of  exceptions ;  and  a  mere  nominal  party  if  not  inter- 
ested in  the  event  of  the  suit,  is  competent  as  a  witness. 
Worrall  v.  Jones,  20  Eng.  Com.  Law  R.  178 ;  2  Phil.  Ev. 
Cowen  &  Hill's  Ed.  p.  135.  n.  122  ;  Duffiee  v.  Pennington,  1 
Ala.  570 ;  Lampton  v.  Lampion's  Ex'rs,  6  Mon,  618. 

2.  Laughlin's  evidence,  like  Wren's,  was  immaterial,  and 
might  have  been  altogether  dispensed  with  ;  being  addressed 
to  the  Court,  and  not  to  the  jury ;  and  where  evidence  is 
given  to  prove  a  fact  unnecessary  to  be  proved,  and  has  no 
tendency  to  influence  the  minds  of  the  jury  upon  other  points, 
the  verdict  will  not  be  set  aside,  though  such  evidence  was 
incompetent.     Buddington  v.  Shearer,  22  Pick.  428. 

Y.     The  fifth  assignment  of  error,  admitting  entries  in  School 

Commissioner's  record  of  the  sales  in  section  16,  2  N.  6  W. 

The  book  in  which  the  sales  are  required  by  law  to  be 
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recorded,  and  in  which  they  are  in  fact  recorded,  was  the 
appropriate,  and  the  very  best  evidence  of  that  fact. 

The  books  of  a  corporation  established  for  public  purposes, 
are  the  best  evidence  of  its  acts  and  proceedings.  Owings 
y.  Speed,  4  Peters'  Cond.  R.  716. 

And  the  law  will  presume  that  a  man,  acting  in  public  office, 
has  been  duly  appointed  ;  and  that  entries  found  in  public 
books  have  been  made  by  the  proper  officer.  Bank  of  the 
United  States  v.  Dandridge,  6  Peters'  Cond.  R.  445. 

YI.  VII.  These  question  the  opinion  of  the  Court  in  giving 
plaintiffs'  instructions  and  refusing  those  of  defendants  below. 

It  is  sufficient  to  say  that  those  given  were  conformable  to 
the  issues  and  the  evidence,  and  that  those  refused  were  va- 
riant from  both,  and  mere  abstract  propositions.  The  one 
was,  therefore,  properly  given,  the  others  properly  refused. 
Heaton  v.  Kemper,  2  Scam.  367  ;  Stout  v.  McAdams,  lb.  69. 
And  no  exceptions  were  insisted  upon  at  the  time  they  were 
given. 

YIII.  Excluding  the  evidence  of  witness,  McGinnis. 

There  was  no  error  in  this.  What  they  sought  to  prove  by 
McGinnis  was  not  in  issue  before  the  jury,  and  his  testimony 
was,  consequently,  properly  rejected. 

IX.  Overruling  motion  for  new  trial. 

If  the  positions  assumed  in  the  preceding  part  of  this  argu- 
ment be  correct,  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  Court  was  also  referred  to  the  following  statutes,  to  wit: 

School  Commissioners  to  be  appointed  and  give  bond. 
Pamphlet  of  School  Laws,  published  in  1835,  p.  8. 

If  land,  sold  and  forfeited,  on  second  sale  does  not  bring  as 
much  as  on  the  first  sale,  the  School  Commissioner  shall  sue 
for  and  recover  the  difference.     Ibid.  p.  10,  §  7. 

Any  officer  having  money  of  township,  and  refusing  to  pay 
it  over,  shall  be  liable  for  the  same,  with  twelve  per  cent, 
interest.     Ibid.  p.  18,  §  9. 

Townships  must  be  incorporated.  Laws  of  1836-7,  p. 
315,  §4. 
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Trustees  are  to  deliver  poll  books  to  the  School  Commis- 
sioner.    Ibid.  p.  316,  §  6. 

Treasurer  must  give  bond.     Ibid.  p.  3 IT,  §  9. 

School  Commissioners  to  pay  over  money  and  deliver  bonds, 
notes,  &c,     Ibid.  p.  317,  §  10. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  suit  was  brought  by  the  County  Commis- 
sioners of  Adams  county  against  Frazier  and  his  sureties, 
on  his  official  bond  as  School  Commissioner.  The  bond  is  in 
the  penalty  of  $12,000,  and  is  conditioned  that  he  shall  faith- 
fully discharge  the  duties  of  his  office.  Breaches  were  as- 
signed that,  at  a  public  sale  of  school  lands,  Taylor  and  Kemp 
had  become  purchasers,  and  had  failed  on  the  day  of  said 
sale,  or  at  any  other  time,  to  pay  for  said  purchases  ;  that  he 
had  subsequently  sold  the  same  for  a  less  price,  and  that  he 
had  failed  to  prosecute  Taylor  and  Kemp  for  the  difference, 
as  he  was  bound  to  do;  and  also,  that  he  had  failed  to  pay  over 
certain  moneys  to  the  treasurer  of  a  certain  township,  which 
he  should  have  done.  On  these  breaches  issues  were  made 
up,  and  a  trial  had  by  a  jury,  who  returned  the  following 
verdict,  to  wit:  "We,  the  jury,  find  for  the  plaintiffs  and  as- 
sess their  damages  to  the  sum  of  five  hundred  and  seventy 
five  dollars  and  seventy  two  cents."  The  defendants  below 
moved  the  Court  for  a  new  trial,  for  which  various  reasons 
were  assigned,  the  first  of  which  was,  that  the  finding  of  the 
jury  was  contrary  to  law  and  evidence.  This  motion  was 
overruled,  and  the  Court  rendered  a  judgment,  that  the  plain- 
tiffs "recover  against  the  said  defendants  the  said  sum  of  five 
hundred  and  seventy  five  dollars  and  seventy  two  cents,  their 
damages  aforesaid,  in  manner  and  form  aforesaid  by  the  jury 
assessed,  besides  their  costs  about  their  suit  in  this  behalf  ex- 
pended." To  the  overruling  of  this  motion,  and  in  render- 
ing this  judgment,  the  defendants  excepted,  as  appears  by  the 
first  bill  of  exceptions,  and  this  will  be  first  considered. 

This  verdict  was  bad,  both  in  form  and  substance,  and 
upon  it  the  Court  could  render  no  proper  judgment.  The 
jury  should  have  found  the  debt,  as  well  as  damages,  and  then 
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the  Court  could  have  rendered  a  judgment  for  the  debt  thus 
found,  and  have  awarded  execution  for  that  amount,  with  di- 
rections to  be  indorsed  thereon,  that  only  the  amount  of  the 
damages  should  be  collected.  As  no  debt  was  found,  this 
could  not  be  done.  In  an  action  of  debt,  the  judgment  must 
be  in  debt.  Nor  had  the  Court  a  right  to  amend  the  verdict 
by  adding  the  amount  of  the  penalty  of  the  bond  as  the  debt; 
for  it  was  as  much  the  right  of  the  party  to  have  that  found 
by  the  jury  as  any  fact.  It  was  substance  and  not  form.  Nor 
can  this  Court  amend  the  verdict  by  adding  what  they  have 
no  doubt  the  verdict  should  have  been.  For  this  reason,  at 
least,  the  Court  should  have  granted  a  new  trial,  {a) 

By  the  second  bill  of  exceptions,  it  appears  that  on  the  trial 
the  plaintiffs  offered  in  evidence  a  record  of  a  bond  found  on 
the  records  of  the  County  Commissioners'  Court.  Upon,  ob- 
jection being  made,  a  witness  testified  that  he,  as  attorney  for 
the  plaintiffs,  gave  notice  to  Wren,  one  of  the  defendants^ 
who  was  clerk  of  the  County  Commissioners'  Court,  to  pro- 
duce the  bond  of  Frazier  as  School  Commissioner,  to  be  read 
as  evidence  on  the  trial  of  this  cause,  who  told  him  he  had 
searched  his  office  for  it,  and  could  not  find  it.  It  was  not 
produced.  The  Court,  then,  without  any  further  evidence, 
permitted  the  record  of  the  bond  to  be  read  to  the  jury.  To 
this  the  defendants  excepted.  As  Wren  was  the  proper  keeper 
of  the  bond  as  clerk  of  the  County  Commissioners'  Court, 
and  he  failed,  on  due  notice,  to  produce  it  at  the  trial,  whether 
it  was  lost  or  not,  a  sufficient  foundation  was  laid  for  introdu- 
cing secondary  evidence  of  its  contents.  This  record,  as  it 
is  called,  was  admitted  without  any  proof  that  it  was  a  true 
copy,  or  even  that  an  original  had  ever  existed.  There  is  no 
law,  so  far  as  my  researches  have  extended,  requiring  or  au- 
thorizing the  School  Commissioner's  bond  to  be  recorded, 
and  hence,  copying  it  into  the  record  book  of  the  County 
Commissioners'  Court,  gave  that  copy  no  more  authenticity 
than  a  Copy  made  in  the  records  of  the  recorder's  or  Audi- 
tor's office,  or  in  any  other  place.  It  was  not,  in  law,  a  re- 
cord, nor  would  a  copy  from  it  have  been  an  office  copy,  but 
simply  a  copy  of  a  copy.     Had  there  been  any  law  requiring 

(a)  Austin  v.  People,  11  111.  R.  452  ;  Pulliam  v.  Pensoneau,  23  111.  R.  93  ;  Odell  v.  Hole, 
25  111.  R.  208  ;  Stose  v.  People,  25  111.  R.  602. 
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that  bond  to  have  been  recorded,  as  was  undoubtedly  suppo- 
sed by  all  in  the  Court  below,  the  record,  or  a  certified  copy 
would  have  been  sufficient.  But  to  have  made  this  copy  evi- 
dence, a  genuine  original  should  have  been  shown  to  have 
existed,  and  that  that  record  was  a  true  copy. 

We  will  next  inquire,  whether  the  defendant,  "Wren,  was 
a  competent  witness,  when  objected  to  by  his  co-defendants. 
We  are  clearly  of  opinion  that  he  was  not.  Mr.  Greenleaf, 
in  his  work  on  Evidence,  page  339,  after  stating  that  it  has 
been  said  that  a  party,  when  called  by  the  opposite  side,  may, 
if  he  choose,  testify,  although  against  the  consent  of  his  co- 
party,  proceeds  :  "  But  the  better  opinion  is,  and  so  it  has 
been  resolved,  that  such  a  rule  would  hold  out  a  strong 
temptation  to  perjury ;  that  it  is  not  supported  by  principle 
or  authority,  and  that,  therefore,  the  party  is  not  admissible 
without  the  consent  of  all  the  parties  to  the  record,  for  the 
privilege  is  mutual  and  joint,  and  not  several."  In  Mant  v. 
Mainwaring,  4  Eng.  Com.  Law  R.  48,  this  precise  question 
arose,  and  Burrough  Justice  said  :  "  The  general  rule  is,  that 
no  party  to  an  action  can  be  examined  but  by  consent ;  and 
all  the  parties  to  the  record  must  consent,  and  without  such 
consent,  none  can  be  called,  (a)  In  this  the  co-defendant  object- 
ed, and  therefore  the  witness  was  properly  rejected,"  and  of 
that  opinion  was  the  whole  Court.  So,  also,  in  the  Supervi- 
sors of  Chenango  v.  Birdsall,  4  Wend.  457,  where  the  suit 
was  on  a  treasurer's  bond  against  him  and  his  sureties,  and 
the  Circuit  Court  allowed  Randall,  one  of  the  sureties,  to 
testify  against  the  consent  of  the  other  defendants.  This, 
the  Supreme  Court  held  was  erroneous,  and  said :  "  The 
objection  to  the  party  being  a  witness  is  not  placed  on  the 
ground  of  interest;  it  arises  from  considerations  of  policy." 
Indeed,  I  consider  no  rule  better  settled,  than  that  which  re- 
quires all  parties  to  consent,  before  any  of  them  can  be  used 
as  a  witness.  Although  there  are  some  cases  which  seem 
to  indicate  a  contrary  doctrine,  there  is  but  one  English 
case,  at  least,  which  may  be  considered  in  point,  and  that 
is  Warner  v.  Jones,  20  Eng.  Com.  Law  R.  117 ;  see  also, 
1  Greenl.  Ev.  399,  note.     But  it  is  suggested  that  this  case 

(a)  Bell  v.  Thompson,  34  111.  R.  531,  . 
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should  be  excepted  from  the  operation  of  the  general  rule, 
for  the  reason,  that  the  matters  testified  to  by  "Wren,  were 
facts,  a  knowledge  of  which  he  had  alone  derived  in  his  offi- 
cial capacity  as  clerk  of  the  County  Commissioners'  Court ; 
that  it  was  the  evidence  of  the  officer,  and  not  of  the  party. 
If  the  distinction  were  founded  in  fact,  or  at  any  rate,  if  the 
information  sought  from  the  witness  was  strictly  official,  and 
could  not  be  conveniently  proved  in  any  other  way,  I  am  not 
prepared  to  say  that  an  officer  thus  situated  might  not  only 
be  allowed  to  testify  against  the  consent  of  the  co-party,  but 
that  he  might  be  compelled  to  testify.  He  might,  undoubt- 
edly, give  a  certified  copy  of  his  record,  which  would  be  good 
evidence  in  the  cause  to  which  he  is  a  party,  and  probably 
might  be  allowed  to  identify  the  original  records,  when 
brought  into  Court,  and  offered  as  evidence.  In  such  a 
case,  he  would  not  become  a  general  witness.  But  it  will  be 
sufficient  to  decide  that  case  when  it  shall  arise.  In  this  case 
it  does  not.  Here  Wren  was  called  upon  to  testify  to  the 
identity  of  the  School  Commissioner's  record  book  of  sales,  of 
which  he  is  not  ordinarily  the  proper  keeper.  It  only  comes 
into  his  hands  occasionally,  when  there  is  a  vacancy  in  that 
office.  It  properly  remains  in  the  hands  of  the  School  Com- 
missioner, who  is  equally,  if  not  more  competent,  to  prove 
its  identity.  An  that  course  was  also  adopted  in  this  case, 
for  both  the  predecessor  and  successor  of  Frazier  in  that 
office  were  called,  who  abundantly  identified  the  record.  As, 
therefore,  the  same  matter  to  which  "Wren  testified,  was  suffi- 
ciently proved  by  other  competent  evidence,  were  this  the 
only  error  in  the  record,  we  should  not  reverse  the  judgment 
on  account  of  that  decision.  Supervisors  of  Chenango  v. 
Birdsall,  4  Wend.  458.     (a) 

We  will  next  inquire  whether  the  Court  erred  in  permit- 
ting Laughlin  to  testify.  It  is  true  that  his  name  appears 
upon  the  record,  but  he  was  not,  for  that  reason  alone,  a  party 
to  the  suit.  The  suit  was  brought  by  the  County  Commis- 
sioners in  their  corporate  capacity,  and  the  addition  of  the 
proper  names  of  the  Commissioners  was  entirely  surplusage, 
and  as  such,  they  might  have  been  stricken  out  at  any  time. 

(a)    Marks  v.  Butler,  24  111.  R.  568. 

yol.  vi.  43 
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It  was  no  more  necessary  that  the  individual  names  of  the 
Commissioners  should  have  been  inserted,  than  it  would  have 
been  to  have  inserted  the  individual  names  of  the  supervisors 
in  the  case  in  "Wendell  above  referred  to.  (a)  After  the  com- 
mencement of  the  suit,  and  before  the  trial,  Laughlin  had 
ceased  to  be  Commissioner,  and  he  was  undoubtedly  a  com- 
petent witness.  Had  he  still  continued  to  hold  that  office,  it 
is  possible  that  the  case  might  have  been  different. 

The  next  objection  is,  that  the  Court  allowed  the  School 
Commissioner's  record  to  be  read  in  evidence  to  prove  the 
several  sales  of  the  land  as  averred  in  the  assignments  of 
breaches.  The  seventh  section  of  the  Act  of  1829  provides: 
"If  any  person  shall  purchase  any  tract,  and  not  pay  the 
money  as  above  stated,  the  same  shall  be  again  offered,  and 
if,  on  a  second  sale,  the  same  shall  not  sell  for  so  great  a  sum 
as  at  the  first  sale,  the  person  so  bidding  off  said  tract  and 
not  paying  for  it,  shall  be  liable  for  the  difference  between 
the  first  and  second  sale,  to  be  recovered  for  the  use  of  the 
township,  in  the  name  of  said  Commissioner,  whose  duty  it 
shall  be  to  prosecute  and  sue  for  the  same  in  any  Court  hav- 
ing jurisdiction  thereof."  As  the  law  existed  when  this  Act 
was  passed,  the  school  lands  were  all  sold  for  cash.  By  a 
subsequent  law  passed  in  1833,  the  School  Commissioner 
was  authorized  to  sell  on  a  credit  in  certain  cases,  when  he 
should  take  a  mortgage  on  the  land  with  good  personal  se- 
curity for  the  payment  of  the  purchase  money,  to  be  approved 
by  the  County  Commissioners'  Court.  In  the  breach  assigned 
in  this  declaration,  it  is  averred,  that  at  a  sale  of  school  lands 
by  Frazier,  one  Taylor  became  the  purchaser  of  several 
tracts,  but  that  he  wholly  failed  and  refused  on  the  said  day 
of  sale,  or  on  any  day  thereafter,  to  pay  the  said  Commis- 
sioner the  amount  of  the  lands  so  by  him  purchased.  It  then 
avers  a  subsequent  sale  for  a  less  price,  aud  that  Frazier 
failed  to  sue  Taylor  for  the  difference.  There  is  another 
breach  assigned  similar  to  this,  except  that  one  Kemp  was 
the  purchaser.  By  this  I  understand  that  the  sale  referred  to 
was  made  under  the  law  of  1829  for  cash.  If  within  the  time 
limited  by  law,  the  purchaser  did  not  pay  for  the  land,  it  was 

(a)    Long  v.  County  Court,  &c,  27  111.  R.  385 ;  Shoudy  v.  School  Directors,  Ac,  32  111.  R. 
293 ;  Botkin  v.  Osborne,  39  111.  R.  107 ;  Yocum  v.  Town,  &c,  39  111.  R.  293. 
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the  undoubted  duty  of  the  Commissioner  again  to  sell  the 
lands,  and  if  they  brought  less,  it  was  his  duty  to  prosecute 
the  first  purchasers  for  the  difference.  In  the  discharge  of 
this  duty  he  might,  undoubtedly,  in  the  exercise  of  a  sound 
discretion,  neglect  to  bring  suit  and  put  the  township  to  un- 
necessary expense,  were  the  first  purchaser  entirely  irrespon- 
sible. But  if  he  do  this,  he  must  take  the  responsibility  of 
showing  in  his  defence,  that  a  suit  would  have  been  unavail- 
ing, or  at  least  injudicious.  If  he  act  with  the  same  discre- 
tion that  a  man  of  ordinary  prudence  would  have  acted  in  the 
conduct  of  his  own  affairs,  he  would  not  be  liable.  No  such 
defence  was  set  up  here. 

The  Commissioner  is  required  to  keep  "a  record  of  all  sales 
made,  describing  the  land  particularly,  the  price  sold  for,  the 
time  when  sold,  the  purchaser's  name  and  place  of  residence, 
in  a  clear  and  concise  manner,  in  order  to  perpetuate  and  pre- 
serve the  title."  Such  a  record  was  kept  of  these  sales  by 
the  defendant  Frazier,'  and  undoubtedly  that  record  was  the 
very  best  evidence,  as  against  him  at  least,  to  prove  those 
sales.  In  admitting  that  record  the  Circuit  Court  decided 
correctly.  This  record  did  not  show,  nor  was  it  required  by 
law  to  show,  whether  the  sales  were  made  for  cash  under  the 
law  of  1829,  or  on  a  credit  under  the  law  of  1833,  and  hence  it 
was  incumbent  on  the  plaintiffs  to  have  proved  in  some  other 
way,  that  the  sale  was  for  cash,  as  this  declaration,  at  least, 
implies.  The  defendant,  however,  for  the  purpose  of  rebut- 
ting any  presumption  which  might  have  been  raised  from  any 
proof,  or  the  circumstances  of  the  case,  offered  to  prove  by 
one  McGinnis  that  the  sales  were  actually  made  on  a  credit. 
In  rejecting  this  evidence,  the  Court  decided  erroneously. 
If  the  sales  we  actually  made  on  a  credit,  under  the  law  of 
1833,  the  declaration  should  have  so  averred,  that  the  defen- 
dants might  have  been  prepared  to  meet  such  averment. 

As  there  are  some  doubts  from  the  expressions  used  in  the 
bill  of  exceptions,  that  the  exceptions  were  not  taken  at  the 
proper  time,  to  the  instructions  given  and  refused,  we  should 
refrain  from  expressing  any  opinion  on  them,  were  it  not  that 
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the  same  questions  will  probably  arise  on  another  trial ;  and 
as  they  have  been  fully  argued,  and  well  considered  by  the 
Court,  we  think  it  better  for  all  parties,  that  they  should  now 
be  settled.  I  shall,  however,  only  notice  those,  the  princples 
in  which  have  not  been  before  settled  in  this  Opinion. 

The  first  instruction  directs  the  jury,  that  if  they  find  that 
the  several  sales  of  school  lands  took  place  as  mentioned  in 
the  declaration,  they  should  then  find  for  the  plaintiifs,  the 
difference  between  the  prices  for  which  the  lands  sold  on  the 
first  and  second  sales,  and  that  they  might  also  find,  as  further 
damages,  interest  on  the  same  from  the  time  of  the  last  sale 
to  the  time  of  the  trial.  The  latter  part  of  this  instruction 
was  not  correct,  even  if  any  interest  were  allowable,  on  this 
demand.  Upon  no  principle  ought  Frazier  to  have  been 
charged  with  interest  on  any  sums  which  he  ought  to  have 
collected,  but  neglected  to  prosecute  until  he  could,  by  rea- 
sonable diligence  have  realized  the  money.  The  defendants 
can  only  be  called  upon  to  put  the  plaintiffs  in  as  good  a  con- 
dition as  they  would  have  been  in,  had  Frazier  done  his  duty 
promptly.  The  inquiry  should  have  been,  what  have  the 
plaintiffs  lost  in  consequence  of  this  neglect  of  the  Cornmis- 
Bioner,  and  no  more  than  that  could  they  recover. 

The  Court  next  instructed  the  jury,  that  if  they  found  that 
Frazier  had  refused  to  pay  over  certain  moneys  in  his  hands 
to  the  treasurer,  which  it  was  his  duty  to  have  done,  then 
they  should  find  for  the  plaintiffs  the  amount  of  such  moneys, 
together  with  twelve  per  cent,  interest  thereon  from  the  time 
of  such  refusal,  to  the  time  of  trial.  The  rule  here  laid  down 
in  relation  to  interest  was  also  wrong.  The  legal  rate  of  in- 
terest, by  our  law,  is  six  per  cent.,  nor  can  any  more  be 
allowed,  unless  "the  parties  expressly  agree  upon  an  amount 
of  interest,  not  exceeding  the  rate  of  twelve  per  cent,  per 
annum."  Nor  could  the  jury  allow  more  than  six  per  cent, 
on  the  ground  of  special  damage,  for  if  the  plaintiffs  had  suf- 
fered any  special  damage,  they  should  have  specially  averred 
and  proved  it,  to  have  entitled  them  to  have  recovered  it. 

The  Court  refused   several  instructions  asked  for  the  de- 
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fendants,  but  as  the  principles,  which  they  contain,  have  been 
settled  in  examining  other  parts  of  this  case,  it  is  unnecessary 
to  examine  them  further. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
leave  to  either  party  to  amend  their  pleadings  as  they  shall 
be  advised. 

Judgment  reversed. 


John  Anderson  et  al.,  appellants,  v.  Edwaed  B.  Talcott, 

appellee. 

Appeal  from  Kane. 

In  the  action  of  replevin,  the  defendant  may  plead  in  bar,  property  in 
himself  or  in  a  stranger,  and  if  he  succeed  on  the  trial,  he  will  be  en- 
titled to  a  return  of  the  property,  and  to  damages  for  the  detention 
thereof.  It  is  not  necessary,  that  he  should  connect  himself  with  the 
title  of  the  stranger.  It  is  sufficient  for  him,  that  the  right  of  property 
is  not  in  the  plaintiff,  who  must  recover  on  the  strength  of  his  title. 

In  replevin,  there  is  strictly  no  plea  of  the  general  issue.  The  plea  of  nan 
cepit  merely  puts  in  issue  the  taking  of  the  property,  and  admits  the 
right  of  property  to  be  in  the  plaintiff,  and  if  the  defendant  succeed 
thereon,  he  is  not  entitled  to  a  return  of  the  property.  To  entitle  him 
to  this,  he  must  contest  the  plaintiff's  right  to  the  property,  by  a  formal 
traverse  thereof,  or  by  pleading  specially  that  the  right  of  property  is 
in  some  one,  other  than  the  plaintiff. 

If  a  defendant  in  replevin  pleads  property  in  himself,  or  a  third  person,  he 
must,  in  the  same  plea,  traverse  the  plaintiff's  allegation  of  right,  as  the 
allegation  of  property  as  aforesaid  is  merely  inducement  to  the  traverse 
of  the  plaintiff's  right.  The  plaintiff  must  take  issue  upon  the  traverse, 
and  not  upon  the  inducement,  and  the  onus  probandi  is  upon  him.  The 
defendant  is  only  bound  to  disprove  what  the  plaintiff  must  prove,  in 
order  to  sustain  his  right. 

To  an  action  of  replevin,  the  defendant  pleaded  that  he  was  a  deputy  mar- 
shal of  the  United  States  for  the  district  of  Illinois,  and  as  such  seized 
the  goods  mentioned  in  the  plaintiff's  declaration  by  virtue  of  a  fieri 
facias,  issued  out  of  the  Circuit  Court  of  said  district,  in  a  judgment 
recovered  therein  by  William  Montross  against  Cyrus  K.  Anderson  for 
$835.90,  and  that  the  goods  were  the  property  of  said  Andersen,  and 
Rodolph  W.  Paddleford,  one  of  the  plaintiffs  in  this  case,  as  partners, 
and  liable  to  seizure  on  the  fieri  facias  ;  he  also  justified  in  other  pleas  as 
in  this  plea,  but  alleging  that  the  goods  were  the  property  of  Cyrus  K. 
Anderson  alone  :  Held,  that  these  pleas  were  defective,  in  not  traversing 
the  plaintiff's  allegation  of  right  to  the  property,  but  that  such  defect 
was  cured  by  the  plaintiff's  replication  of  right  of  property  in  them. 
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Replevin  in  the  Kane  Circuit  Court,  September  term  1844, 
before  the  Hon.  John  D.  Caton  and  a  jury,  brought  by  the 
appellants  against  the  appellee.  The  substance  of  the  plea- 
dings appear  in  the  Opinion  of  the  Court. 

The  bill  of  exceptions  taken  at  the  trial  shows  that  the 
defendant  proved  the  rendition  of  the  judgment,  the  issuing 
of  the  execution,  its  delivery  to  him  as  deputy  marshal,  and 
the  levy  thereof  on  the  goods  mentioned  in  plaintiffs'  decla- 
ration. He  also  proved,  that  over  the  door  of  the  store,  in 
which  the  goods  were,  was  the  sign,  "Anderson  &  Co.'"  that 
Cyrus  K.  Anderson  then,  and  long  before  resided  in  Elgin, 
where  the  store  was  situated,  and  that  several  of  the  bales  of 
goods  were  marked,  UC.  K.  Anderson /"  that  a  box  of  cloth- 
ing was  found  in  the  upper  part  of  the  store,  and  a  cover, 
fitting  it,  with  a  similar  mark ;  that  Rollin  Anderson,  his  son, 
about  twenty  years  of  age,  was  usually  about  the  store,  and 
had  been  seen  with  the  store  key,  entering  the  same. 

The  defendant  was  permitted  to  prove  the  partnership  of 
Cyrus  K.  Anderson  and  Rodolph  W.  Paddleford  by  public 
reputation  in  the  neighborhood,  the  Court  stating,  however, 
that  such  proof,  of  itself,  was  not  sufficient  to  prove  the  ex- 
istence of  such  partnership,  yet  that  it  was  competent  to  go 
to  the  jury  as  a  circumstance  in  connection  with  other  evi- 
dence for  that  purpose.  To  the  admission  of  this  evidence, 
the  plaintiffs  excepted. 

It  appeared  in  evidence,  on  cross  examination,  that  Pad- 
dleford usually  transacted  the  business  of  the  store,  but  the 
witness  never  knew  that  Cyrus  K.  Anderson  was  there  trans- 
acting business. 

The  jury  returned  a  verdict  for  the  defendant,  with  six 
cents  damages,  when  the  plaintiffs  moved  for  a  new  trial  for 
the  following  reasons,  to  wit : 

1.  That  the  verdict  was  against  evidence. 

2.  Because  improper  evidence  was  permitted  to  go  to  the 

jm7- 

The  motion  was  overruled  by  the  Court,  the  plaintiffs  ap- 
pealed and  assign,  in  this  Court,  the  following  errors,  to  wit : 
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1.  The  Circuit  Court  erred  in  permitting  the  said  appel- 
lee to  prove  the  existence  of  the  partnership  by  reputation. 

2.  The  Circuit  Court  erred  in  admitting  the  evidence  of- 
fered by  the  appellee,  which  was  objected  to  by  the  appel- 
lants. 

9.  The  Circuit  Court  erred  in  overruling  the  motion  of 
the  appellants  for  a  new  trial. 

0.  Peters  and  E.  E.  Harvey,  for  the  appellants,  made  the 
following  points : 

1.  Evidence  to  prove  a  partnership  by  reputation  is  inad- 
missible. The  proper  mode  of  proving  a  partnership,  is  to 
show  that  they  have  acted  as  partners ;  that  by  their  habit  and 
course  of  dealing,  conduct  and  declarations,  they  have  in- 
duced, or  may  have  induced  those  with  whom  they  have 
dealt,  to  consider  them  as  partners.     Gow  on  Part.  190,  191. 

And  the  declarations  or  acts  of  one  partner,  though  they 
may  be  sufficient  to  charge  himself,  will  not  charge  the  firm. 
Ibid.     193. 

If  declarations  of  one,  on  which  reputation  would  most 
likely  be  founded,  be  inadmissible,  surely  reputation  itself  is 
inadmissible. 

Declarations  of  one  partner  are  not  evidence  even  to  cor- 
roborate prima  facie  evidence  of  partnership.  Robbins  v. 
Willard,  6  Pick.  464. 

The  question  of  partnership  is  one  of  fact/  a  fact  which  is 
put  in  issue  by  the  pleadings ;  the  defendant  offers  to  verify  it, 
and  he  must  prove  it  in  the  usual  way  of  proving  a  fact,  i.  e. 
by  the  best  evidence.  A  partnership  implies  a  joint  interest, 
a  joint  ownership,  and  it  is  only  by  reason  of  this  joint  own- 
ership of  the  property,  that  the  defendant  can  sustain  his  jus- 
tification. 

Reputation  is  admissible  in  certain  specified  cases  only 
under  peculiar  circumstances,  and  under  rigid  qualifications. 

It  must  be  of  a  public  nature,  and  such  as  does  not  admit 
of  the  ordinary  means  of  proof,  such  as  pedigree,  character, 
prescription,  boundary,  &c.  1  Stark.  Ev.  29,  32,  and  note 
T.  and  note  A. 

It  is  not  evidence  of  a  private  prescription  or  other  claim. 
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1  Stark.  Ev.  33 ;  nor  of  boundary  between  private  estates. 
Ibid.  34. 

It  must  relate  to  matters  general  in  their  character,  and  in 
which  mankind  generally  are  interested.     1  Stark.  Ev.  34,  35. 

So  far  as  the  decisions  of  Courts  go  either  way,  where  the 
question  has  been  contested,  they  exclude  reputation. 

This  point  of  reputation  to  prove  a  partnership  came  di- 
rectly in  judgment  in  Bryden  v.  Taylor,  2  Har.  &  Johns. 
396 ;  particularly  the  statement  of  facts,  and  ruling  of  the 
Court,  on  pages  400,  406.  Goddard  v.  Pratt,  16  Pick.  412, 
433 ;  and  see  particularly  the  case  of  Holliday  v.  McDougall, 
20  Wend.  81,  where  this  subject  is  fully  discussed. 

II.     The  verdict  was  against  the  evidence. 

Even  if  it  be  true  that  reputation  is  admissible  to  prove  a 
partnership,  when  connected  with  other  circumstances,  there 
were  no  other  circumstances  proved  in  this  case  to  show 
either  a  partnership,  or  a  sole  property  in  C.  K.  Anderson. 

The  property  was  in  the  possession  of  the  plaintiffs,  and  it 
was  taken  from  their  possession  by  defendant.  This  is  prima 
facie  evidence  of  title  in  the  plaintiff,  and  throws  the  burden 
of  proof  upon  the  defendant  to  show  property  in  another. 

It  is  proved  that  C.  K.  Anderson  never  had  any  connection 
with  the  business  of  the  store. 

Though  boxes  in  the  store  were  marked  "  C.  K.  Anderson" 
it  does  not  appear  by  whom  it  was  done ;  nor  where  the  boxes 
were  made  ;  for  what  they  had  been  used ;  nor  whether  they 
might  not  have  been  used  by  C.  K.  Anderson  for  one  purpose, 
and  bought  of  him  by  the  plaintiff  to  be  used  for  another  pur- 
pose ;  nor  that  he  had  any  knowledge  of  what  the  boxes  con- 
tained. 

The  sign  "  Anderson  <&  Co."  over  the  door  of  the  store, 
was  the  proper  sign  for  John  Anderson  <&  Paddleford ;  but  it 
was  no  evidence  of  the  ownership  of  C.  K.  Anderson,  nor 
that  he  was  a  partner. 

The  fact  that  Rollin  Anderson  was  about  the  store,  entered 
it  with  a  key,  &c,  might  tend  to  prove  that  Rollin  Anderson 
was  a  clerk  of  J.  Anderson  &  Paddleford,  or  that  he  was  a 
partner  but  has  no  tendency  to  prove  that  C.  K.  Anderson 
was  a  partner  of  the  concern. 
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The  fact  that  John  Anderson  and  R.  W.  Paddleford  were 
in  the  store,  using  and  controlling  the  goods,  and  they  only 
exercising  acts  of  ownership,  would  seem  to  be  almost  con- 
clusive acts  of  ownership,  in  them,  and  not  that  C.  K.  Ander- 
son and  Paddleford  were  partners;  and  especially  is  this  so, 
when  it  appears  that  C.  K.  Anderson  was  never  seen  in  the 
store  but  once  or  twice,  and  then  doing  no  business. 

If  property  of  merchants  and  others  can  thus  be  wrested 
from  them  to  pay  the  debts  of  others,  they  certainly  hold  it  by 
a  feeble  tenure.  They  are  placed  at  the  mercy  of  every  one, 
who,  by  violence,  without  law,  and  against  law,  may  choose 
to  seize  their  property  to  satisfy  the  debts  of  third  persons. 

The  case  of  Bryden  v.  Taylor,  is,  in  this  respect,  like  the 
present,  and  shows  that  the  evidence  is  insufficient. 

J.  Butterfield,  for  the  appellee : 

Under  the  issues,  the  onus  probandi  was  on  the  plaintiffs. 
Where  a  defendant  pleads  property,  and  denies  property  in 
the  plaintiff",  the  latter  can  only  put  in  issue  that  the  property 
is  in  himself.  Bemus  v.  Beehnan,  3  Wend.  672  ;  Rogers  v. 
Arnold,  12  do.  35  ;  Prosser  v.  Woodward,  21  do.  207. 

As  to  what  the  plaintiffs  must  prove  to  sustain  their  actions, 
see  4  Phil.  Ev.  175,  Cowen  &  Hill's  Ed. 

The  bill  of  exceptions  contains  all  the  evidence,  and  it  does 
not  appear  that  the  plaintiffs  offered  any  evidence  to  show 
title  to  the  property. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  an  action  of  replevin  brought  by  John 
Anderson  and  Rodolph  W.  Paddleford  against  Edward  B. 
Talcott. 

The  declaration  was  in  the  usual  form,  for  the  taking  of  a 
stock  of  goods  belonging  to  the  plaintiffs. 

The  defendant  pleaded  five  pleas; 

First,  that  the  defendant  was  a  deputy  marshal  of  the 
United  States  for  the  District  of  Illinois,  and  as  such  seized 
the  goods  by  virtue  of  a,  fieri  facias  issued  out  of  the  Circuit 
Court  for  said  District,  on  a  judgment  recovered  therein  by 

TOL.  vi.  44 
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"William  Montross  against  Cyrus  K.  Anderson  for  $835.90. 
and  that  the  goods  were  the  property  of  Cyrus  K.  Anderson 
and  Rodolph  W.  Paddleford  as  partners,  and  liable  to  seizure 
on  the  fieri  facias  \ 

Second,  that  the  goods  were  the  property  of  Cyrus  K. 
Anderson ;  without  this,  that  they  were  the  property  of  the 
plaintiffs ; 

Fourth,  that  the  goods  were  the  property  of  Cyrus  K.  An- 
derson and  Rodolph  W.  Paddleford  as  partners;  without  this, 
that  they  were  the  property  of  the  plaintiffs. 

The  third  and  fifth  pleas  justified  the  taking  as  in  the  first 
plea,  but  alleged  that  the  goods  were  the  property  of  Cyrus 
K.  Anderson. 

To  the  first  and  fourth  pleas  the  plaintiffs  replied,  tfrat  the 
goods  were  the  property  of  the  plaintiffs,  and  not  the  proper- 
ty of  C.  K.  Anderson  and  R.  W.  Paddleford  as  partners. 

To  the  second,  third  and  fifth  pleas  they  replied,  that  the 
goods  were  the  property  of  the  plaintiffs,  and  not  the  property 
of  C.  K.  Anderson. 

These  issues  were  submitted  to  a  jury  for  trial,  and  were 
all  found  for  the  defendant. 

The  plaintiffs  entered  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence,  and  be- 
cause the  Court  admitted  improper  testimony.  The  Court 
denied  the  motion,  and  rendered  judgment  on  the  verdict,  and 
awarded  a  writ  of  retorno  habendo.  A  bill  of  exceptions  was 
taken  by  the  plaintiffs,  setting  forth  all  the  evidence  intro- 
duced on  the  trial. 

The  plaintiffs  have  prosecuted  an  appeal  to  this  Court. 
They  assign  for  error  a  decision  of  the  Circuit  Court,  admit- 
ting evidence  to  which  they  objected,  and  also  the  decision 
of  the  Court  refusing  the  motion  for  a  new  trial. 

In  the  view  we  are  constrained  to  take  of  this  case,  it  is 
wholly  unnecessary  to  inquire  into  the  propriety  of  the  deci- 
sions complained  of.  The  whole  record  shows  conclusively 
that  the  plaintiffs  were  not  entitled  to  a  verdict  on  any  of  the 
issues.  The  bill  of  exceptions  contains  all  of  the  evidence, 
and  it  appears  that   the  plaintiffs   introduced  no  testimony 
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whatever  to  the  jury,  to  sustain  the  issues  on  their  part. 
The  case  seems  to  have  been  tried  on  the  assumption,  that 
the  pleadings  admitted,  in  the  first  instance,  the  right  of 
property  to  be  in  the  plaintiffs ;  and  that  the  onus  probandi 
was  imposed  on  the  defendant.  This  is  a  mistaken  view  of 
the  law  applicable  to  the  action  of  replevin. 

In  this  action,  the  defendant  may  plead  in  bar,  property  in 
himself  or  in  a  stranger,  and  if  he  succeed  on  the  trial,  he 
will  be  entitled  to  a  return  of  the  property,  and  to  damages 
for  the  detention  thereof.  It  is  not  necessary  that  he  should 
connect  himself  with  the  title  of  the  stranger.  It  is  sufficient 
for  him,  that  the  right  of  property  is  not  in  the  plaintiff.  The 
plaintiff  must  recover  on  the  strength  of  his  title. 

There  is  strictly  no  plea  of  the  general  issue  in  this  action. 
The  plea  of  non  cepit  only  puts  in  issue  the  taking  of  the 
property,  and  if  the  defendant  succeed  on  the  plea,  he  is  not 
therefore  entitled  to  a  return  of  the  property,  (a)  If  he  insists 
on  a  return,  he  must  contest  the  plaintiff's  right  to  the  prop- 
erty. This  he  may  do  by  formerly  traversing  the  plaintiff's 
allegation  of  right,  or  by  pleading  specially  that  the  right  of 
property  is  in  some  one,  other  than  the  plaintiff.  The  defen- 
dant is  bound  to  take  this  course,  before  he  can  contest  the 
plaintiff's  right.  The  object  of  these  allegations  by  the  de- 
fendant is  to  procure  a  return  of  the  property,  and  to  impose 
on  the  plaintiff  the  necessity  of  proving  title  to  sustain  his 
action.  These  allegations,  when  made,  require  the  plaintiff 
to  make  out  his  right.  If  the  defendant  pleads  property  in 
himself  or  a  third  person,  he  must  in  the  same  plea  traverse 
the  plaintiff's  allegation  of  right.  In  such  case  the  allegation 
of  property  in  the  defendant,  or  a  third  person,  is  only  con- 
sidered as  inducement  to  the  traverse  of  the  plaintiff's  right, 
and  the  plaintiff  must  take  issue  on  the  traverse,  and  not  on 
the  inducement.  On  such  an  issue,  the  substantial  matter  in 
dispute  is  the  right  of  the  plaintiff  to  the  property.  The  plain- 
tiff holds  the  affirmative  of  the  issue,  and  must  sustain  his 
right,  or  fail  in  the  action.  "What  the  plaintiff  must  prove, 
the  defendant  is  at  liberty  to  disprove.    This  he  may  do,  by 

(a)  Edwards  v.  McCurdy,  13  111.  R.  499;  Gotloff  v.  Henry,  14  111.  R.  384. 
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showing  a  state  of  facts  inconsistent  with  the  plaintiff's  claim 
of  right.  That  this  is  the  doctrine  governing  the  action  of 
replevin,  is  abundantly  established  by  the  cases  of  Bemus 
v.  Beekman,  3  Wend.  667 ;  Rogers  v.  Arnold,  12  do.  30 ; 
Prosser  v.  Woodward,  21  do.  205,  and  the  numerous  author- 
ities there  referred  to. 

Applying  these  principles  to  the  present  case,  there  is  no 
difficulty  in  determining  it.  The  only  substantial  issue  in 
the  case  was  the  right  of  the  plaintiffs  to  the  property  in  dis- 
pute. The  burden  of  sustaining  this  issue  was  on  them. 
They  failed  to  adduce  any  evidence  to  sustain  their  allega- 
tion, and  of  course  had  no  right  to  recover.  They  were  not 
prejudiced  by  the  introduction  of  the  testimony  objected  to, 
and  they  had  no  foundation  for  a  new  trial. 

It  is,  perhaps,  proper  to  remark,  that  the  first,  third  and 
fifth  pleas,  were  defective  in  not  traversing  the  plaintiff's  al- 
legation of  right  to  the  property.  This  defect,  however,  was 
aided  by  the  replications.  The  same  issue  was  formed  as 
would  have  been,  if  the  pleas  had  contained  the  proper  tra- 
verse. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs.* 

Judgment  affirmed. 


*  The  plaintiffs,  by  O.  Peters,  their  counsel,  filed  their  petition  for  a  re-hearing,  which 
was  denied. 
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John  S.  Smith,  appellant,  v.  Eleanor  Ramsey,  and  the 
Unknown  Heirs  of  Francis  W.  Bolgiano,  deceased,  ap- 
pellees. 

Appeal  from  Hancock. 

A.  B.  and  C.  were  partners  in  business,  C.  contributing  one  half  of  the 
capital.  A  debtor  of  the  firm  conveyed  to  B.  certaiu  lands  in  discharge 
of  the  debt.  On  a  dissolution  and  settlement  of  the  partnership  busi- 
ness, by  mutual  consent,  B.  conveyed  one  half  of  the  lands  to  C,  B.  still 
retaining  the  legal  title  to  the  other  half.  B.  died,  leaving  an  only  heir : 
Held,  that  in  equity,  B.  was  a  trustee  of  the  firm,  and  that  the  trust  was 
executed  in  part  by  the  conveyance  to  C;  that  he  was  then  the  trustee 
of  A.,  and  on  bis  death,  his  only  heir,  to  whom  the  legal  title  descended, 
became  trustee  in  his  place. 

Where  a  bill  showed  equity  on  its  face,  and  that  about  twenty  years  had 
elapsed  subsequent  to  the  creation  of  a  trust,  it  was  7ield,  that  lapse  of 
time  was  not  sufficient,  of  itself,  to  bar  that  equity. 

Bill  in  Chancery,  in  the  Hancock  Circuit  Court,  May- 
term  1843,  before  the  Hon.  Stephen  A.  Douglass,  brought 
by  the  complainant  against  the  defendant.  The  case  was 
submitted  to  this  Court  without  argument,  on  abstracts  and 
briefs  of  counsel. 

The  bill  states,  that  in  1810  the  complainant  and  Andrew 
Crawford  entered  into  co-partnership,  and  afterwards  Fran- 
cis W.  Bolgiano  joined  them  in  business,  putting  in  a  capital 
equal  to  both  of  them,  and  being  entitled  to  one  half  of  the 
profits  ;  that  in  1821,  Nicholas  Stansbury  became  indebted  to 
the  firm  on  a  protested  draft,  and  in  discharge  thereof,  con- 
veyed to  Crawford  individually,  fifty  quarter  sections  of  land 
in  the  Military  Bounty  Tract,  Illinois,  and  that  afterwards  in 
1832,  the  partners  being  then  engaged  in  settling  up  the  busi- 
ness of  the  concern,  Crawford,  by  common  consent,  con- 
veyed one  half  of  the  lands  to  Bolgiano,  and  that  Smith  is 
entitled  to  one  half  of  the  balance  of  the  lands,  and  that  since 
that  time,  Crawford  and  Bolgiano  have  both  died,  and  that 
the  defendant,  Ramsey,  is  the  only  heir  at  law,  and  prays  for 
a  conveyance  of  one  half  of  the  lands  held  by  Ramsey,  as  the 
heir  of  Crawford. 
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The  bill  was  demurred  to,  the  demurrer  sustained,  and  a 
decree  made,  dismissing  the  bill. 

From  this  decree,  Smith,  the  complainant,  appealed  to  this 
Court. 

G.  O.  Dixon,  for  the  appellant,  submitted  the  following  au- 
thorities. 2  Story's  Eq.  Jur.  §§  979,  1207,  1268,  and  cases 
there  cited;  Story's  Eq.  PI.  §§  28,  243,  244,  252,  253,  257, 
170, 172,  186,  196,  207,  211,  212,  236,  238,  541,  543 ;  Gow  on 
Partn.  34,  232 ;  Sugden,  ch.  15,  607,  614. 

0.  H.  Browning  <&  N.  Bushnell,  for  the  appellee,  Elea- 
nor Ramsey,  submitted  the  following  points  and  authorities, 
to  wit : 

1.  The  personal  representatives  of  Bolgiano,  and  also  the 
personal  representatives  of  Crawford  should  have  been  made 
parties. 

When  it  appears  from  the  face  of  the  bill,  that  the  proper 
parties  have  not  been  joined  in  the  suit,  a  demurrer  will  be 
sustained.  Spear  v.  Campbell,  4  Scam.  427 ;  Story's  Eq.  PI. 
§§  75,  541 ;  Leigh  v.  Thomas,  2  Yesey  Sen.  312 ;  Cockbum 
v.  Thomson,  16  Yesey,  325;  Mitchell  v.  Lenox,  2  Paige, 
281 ;  Johnson  v.  Rankin,  2  Bibb,  184. 

Whenever  a  suit  is  brought  by,  or  against  partners,  or 
whenever  an  account  is  to  be  had,  all  the  parties  in  interest 
must  be  brought  before  the  Court.  Story's  Eq.  PI.  §§  73,  159, 
161,  166,  167,  170,  172,  177;  Leigh  v.  Thomas,  2  Yesey  Sen. 
312;  Dozier  v.  Edwards,  3  Litt.  72;  Waggoner  v.  Gray's 
AdnOr.  2  Hen.  &  Munf.  610,  612;  Johnson  v.  Rankin,  2 
Bibb.  184;  Mitchell  v.  Lenox.  2  Paige,  281;  Mitford's  PI. 
34,  35. 

In  a  case  like  this,  the  defendant  is  entitled  to  the  answer 
of  the  personal  representatives  of  the  other  partners  in  taking 
an  account,  and  that  alone  is  sufficient  to  require  that  they 
should  be  made  parties.     Story's  Eq.  PL  §§  169,  218,  219. 

In  suits  about  trust  property,  both  trustees  and  cestui  que 
trust  must  be  made  parties.     Story's  Eq.  PI.  §  44 ;  Brasher 
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v.  Van  Oortlandt,  2  Johns.  Ch.  R.  245 ;    Ver  Planch  v.  Mer- 
chants' Ins.  Co.,  2  Paige,  449;  Hale  v.  Williams,  6  Pick.  232. 

2.  Even  admitting  that  the  proper  parties  are  before  the 
Court,  the  plaintiff  shows  no  equity  in  his  bill. 

The  bill  is  wholly  uncertain  as  to  what  he  claimed,  or  on 
what  account  he  makes  the  claim  ;  whether  it  is  on  the  part- 
nership account,  or  that  there  has,  or  has  not  been  a  settle- 
ment of  partnership  accounts,  or  that  there  is  any  balance 
due  him  on  that  account ;  but  claims  one  half  of  the  lands  by 
number,  without  reference  to  the  value.  Story's  Eq.  PI.  §§ 
241,  244,  250,  251,  257,  259. 

This  does  not  even  rise  to  the  dignity  of  a  fishing  bill. 
Story's  Eq.  PI.  §  325. 

The  plaintiff  does  not  show  any  right  to  the  property 
claimed. 

If  partnership  capital  be  invested  in  land  for  the  benfit  of 
the  company,  equity  will  consider  the  person  in  whom  the 
legal  estate  is  vested  as  trustee  for  the  whole  concern,  and 
will  distribute  the  property  as  personal  estate,  and  it  will  re- 
tain the  character  of  personal  estate  between  the  legal  and 
personal  representatives  of  deceased  partner.  3  Kent's  Com. 
37,  and  note  d ;  Gow  on  Partn.  34  ;  1  Story's  Eq.  Jur.  §  674. 

The  interest  of  each  partner  in  the  partnership  property  is 
his  share  of  the  surplus,  after  the  partnership  accounts  are 
settled,  and  all  just  claims  satisfied. 

Until  then,  neither  party  is  entitled  to  the  exclusive  pos- 
session of  the  property.  3  Kent's  Com.  37 ;  Gow.  on  Partn. 
32  ;  In  the  matter  of  Smith,  16  Johns.  102  ;  JVichol  v.  Mun- 
ford,  4  Johns.  Ch.  R.  525 ;  Rodriguez  v.  Ilefferman,  5  do. 
428  ;  Fox  v.  Hanberry,  Cowper,  445 ;  Field  v.  Taylor,  4 
Yes.  396  ;  Moody  v.  Payne,  2  Johns.  Ch.  R.  548. 

3.  But  if  there  was  no  other  objection  to  the  complain- 
ant's right  to  maintain  his  bill,  it  is  a  sufficient  reply  to  say, 
that  it  is  a  stale  demand.  The  delay,  the  lapse  of  time,  pos- 
sible loss  of  papers,  and  the  death  of  partners  will  prevent 
the  interference  of  a  Court  of  Equity.  McKnight  v.  Taylor, 
1  How.  161,  167,  168.  Waggoner  v.  Gray's  Adm'r.  2  Hen. 
and  Munf.  607,  609  ;  Bowman  v.  Waliham,  1  How.  189,  194; 
Sherman  v.  Sherman,  2  Yern.  276 ;  Rayner  v.  Pearsall,  3 
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Johns.  Ch.  K.  585,  586  ;  Mooers  v.  White,  6  do.  369;  Bay  v. 
Bogart,  2  Johns.  Oases,  432 ;  2  Atkins,  610. 

The  appropriation  of  the  joint  funds  of  a  partnership  by- 
one  of  the  members  of  a  firm  to  the  purchase  of  real  estate 
conveyed  to  such  partner  in  his  own  name,  will  not  create  a 
resulting  trust  in  favor  of  his  co-partners,  unless  the  money 
was  so  appropriated  in  pursuance  of  an  agreement  between 
the  parties  at  the  time  of  the  purchase.  Forsythe  v.  Clark, 
3  Wend..  637 ;  Goodwin  v.  Bichardson,  11  Mass.  469,  475. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  bill  in  this  cause  states,  that,  some  time 
about  the  year  1822,  the  complainant  Crawford,  the  ancestor 
of  the  defendant,  and  one  Bolgiano  were  doing  business  in 
partnership,  of  the  stock  and  profits  of  which  Bolgiano  own- 
ed one  half,  and  the  other  two  persons  one  fourth  each. 
About  that  time,  one  Stansbury,  being  indebted  to  the  firm  in 
about  $1600,  in  payment  and  satisfaction  thereof,  conveyed 
to  Crawford  for  the  benefit  of  the  firm,  fifty  quarter  sections  of 
land,  which  are  described  in  the  bill.  That,  in  the  year  1832, 
the  firm  was  settling  up  and  preparing  to  close  its  business 
and  dissolve,  and  that  one  half  of  said  land,  which  is  descri- 
bed as  the  share  of  said  Bolgiano,  was  conveyed  to  him  by 
mutual  consent.  That  said  Crawford  still  retained  the  legal 
title  to  the  residue  of  said  land,  to  one  half  of  which  the  com- 
plainant is  entitled  in  equity.  That  since  then,  and  prior  to 
the  filing  of  the  bill,  Crawford  has  deceased,  and  left  the  de- 
fendant his  only  heir  at  law.  The  bill  prays  for  specific  and 
general  relief. 

To  this  bill  a  demurrer  was  filed,  which  was  sustained  by 
the  Court  and  the  bill  dismissed,  from  which  decree  this  ap- 
peal is  taken. 

It  is  objected  to  the  bill,  first,  a  want  of  proper  parties ; 
second,  that  the  bill  shows  no  equity  on  its  face  ;  and  third, 
whatever  rights  the  complainant  may  have  had,  they  are 
barred  by  lapse  of  time. 

When  Crawford  received  the  legal  title  to  this  land,  he 
became  a  trustee  for  the  firm,  each  member,  in  equity  having 
the  same  interest  in  it,  which  he  had  in  the  debt  for  the  pay- 
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ment  of  which  it  was  received.  In  1832,  that  trust  was  in 
part  executed,  in  pursuance  of  the  agreement  of  all  the  par- 
ties, by  the  conveyance  of  the  legal  title  to  Bolgiano  of  his 
moiety.  After  that  arrangement,  which  was  made  with  the 
concurrence  of  all  the  parties,  the  validity  of  which  must,  of 
course,  be  recognized  by  this  Court,  the  complainant  and 
Crawford  ceased  to  have  any  interest  in  the  land  thus  con- 
veyed to  Bolgiano,  and  he  ceased  to  have  any  interst  in  the 
land,  the  title  to  which  Crawford  still  retained,  for  one  half 
of  which  he  then  became  trustee  for  the  complainant.  Upon 
the  death  of  Crawford,  his  heir,  to  whom  the  legal  title  de- 
scended, became  trustee  in  his  place,  to  enforce  an  execution 
of  which,  this  bill  was  filed.  The  counsel  for  the  defendant 
seem  erroneously  to  have  supposed  that  this  bill  was  filed 
for  an  account  among  partners.  The  bill  does  not  show  that 
there  are  any  subsisting  and  unsettled  accounts  between  the 
members  of  that  firm,  and  the  Court  ought  not  to  presume 
that  there  is  for  the  purpose  of  defeating  what  is,  prima  facie, 
good  ground  for  relief,  but  will  leave  that  matter  to  be  shown 
by  the  defendant  in  her  defence,  if  it  be  true. 

It  is  not  necessary  for  us  now  to  determine,  whether  real 
estate  purchased  by  a  firm  with  funds  belonging  to  the  com- 
pany, is  to  be  treated  as  personalty  in  closing  up  its  affairs. 
On  that  question  there  seems  to  be  a  great  contrariety  of  au- 
thority, and  I  think,  in  the  language  of  Mr.  Justice  Story,  it  is 
"open  to  many  distressing  doubts."  Although  the  weight  of 
the  authorities  would  seem  to  indicate,  that  in  a  Court  of 
Equity  at  least,  property  thus  situate,  would  be  treated  as 
partnership  assets,  to  be  appropriated  to  the  payment  of  the 
partnership  debts  in  preference  to  the  individual  debts  of  the 
several  members  of  the  firm,  and  that  the  widow  would  not 
be  entitled  to  dower  as  against  such  partnership  creditors. 
These  questions  may  possibly  arise  upon  the  coming  in  of 
the  defendant's  answer,  but  they  are  not  here  now.  {a) 

The  case  might  have  yeen  very  different,  had  not  the 
parties  voluntarily  made  a  partition  as  to  Bolgiano's  interest. 
If,  before  this  partition,  this  was  partnership  property,  as 
amongst  themselves,  it  could  not  be  considered  as  such  after- 
fa)  Nicoll  v.  Ogden,  28  111.  R.  323. 
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wards.  By  that  act  they  separated  this  property  from  the 
joint  stock,  and  made  it  individual  property.  Before  this 
partition,  in  equity,  all  three  might  be  considered  as  joint 
tenants  of  the  whole  of  the  land;  but,  after  it,  the  complain- 
ant and  Crawford  became  tenants  in  common  of  the  half 
which  was  not  deeded  to  Bolgiano.  After  that,  Bolgiano 
could  not  insist  upon  its  being  appropriated  to  the  payment 
of  partnership  debts.  If  one  of  the  parties  could  not,  neither 
could.  That  part,  the  title  of  which  Crawford  retained,  was 
no  more  partnership  property  than  that  conveyed  to  Bolgiano. 
If  one  portion  continued  partnership  property,  the  other  did, 
unless  possibly  it  should  appear  that  there  was  an  express 
agreement  to  the  contrary. 

The  objection  to  the  bill,  that  there  are  not  proper  parties, 
is  not  well  taken. 

The  bill  undoubtedly  shows  equity  on  its  face,  nor  is  the 
lapse  of  time  sufficient,  of  itself,  to  bar  that  equity. 

The  decree  of  the  Court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 
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Alvin  Hyatt  et  al.,  appellants,  v.  Amos   Harmon,  appellee. 
Appeal  from  DeKalb. 

A.  sued  B.  before  a  justice  of  the  peace,  and  subsequently  they  went  before 
the  justice,  and  made  an  agreement,  which  was  entered  on  his  docket, 
that  their  partnership  accounts  should  be  referred  to  arbitrators,  of  whom 
the  justice  was  one,  that  their  award  should  be  returned  to  said  justice, 
and  that  he  should  enter  up  a  judgment  in  favor  of  the  prevailing  party; 
Held,  that  the  justice,  by  virtue  of  the  twentieth  section  of  the  "  Act  con- 
cerning justices  of  the  peace  and  constables,1'1  had  power  to  enter  up  a  judg- 
ment in  such  case. 

Partners  may  submit  their  partnership  accounts  to  the  decision  of  a  justice 
of  the  peace,  under  the  provisions  of  the  nineteenth  section  of  the  "  Act 
concerning  justices  of  the  peace  and  constables ,"  and  he  may  entertain  juris- 
diction thereof,  without  process,  by  entering  the  suit  upon  his  docket  and 
noting  the  consent  of  the  parties,  when  he  may  proceed  as  in  other  cases, 
provided  the  amount  at  issue  does  not  exceed  his  jurisdiction. 

In  a  suit  brought  by  A.  against  B.  and  C.  for  an  alleged  trespass,  a  judg- 
ment of  a  justice  of  the  peace,  who  was  one  of  the  defendants,  in  a  for- 
mer suit  between  A.  and  B.  rendered  by  their  consent,  together  with  the 
execution  issued  thereon,  was  held  to  be  properly  admissible  in  evidence 
in  such  suit. 

Trespass,  in  the  De  Kalb  Circuit  Court,  at  the  September 
term  1843,  before  the  Hon.  John  D.  Caton,  brought  by  the 
appellee  against  the  appellants.  Trial  by  the  Court  and 
judgment  for  the  plaintiff  below  for  $32.53. 

A  history  of  the  case  appears  in  the  opinion  of  this  Court. 

IT.  Brown,  for  the  appellants  ; 

1.  The  right  of  Hyatt  and  Harmon  to  submit  their  partner- 
ship accounts  to  arbitration  cannot  be  questioned.  Gerrish 
v.  Ayres,  3  Scam.  246. 

2.  An  award  is  as  binding  as  a  judgment  at  law,  or  decree 
in  Chancery.  3  Phil.  Ev.  1025,  and  the  cases  there  cited. 
This  doctrine  prevails  universally.  lb.  1026,  and  the  cases 
there  cited. 

3.  An  award  extinguishes  the  original  demand.  3  Phil. 
Ev.  1026.  It  is  so,  when  the  award  is  made  in  pursuance  of 
a  parol  submission.  Wells  v.  Lane,  15  Wend.  103;  Gerrish 
v.  Ayres,  3  Scam.  246. 
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4.  Evidence  to  show  a  mistake  is  admissible.  3  Phil.  Ev. 
841, 1031 ;  Newland  v.  Douglass,  2  Johns.  62  ;  Ballow  Y.Todd, 
3  do.  367 ;  Chancery  only  can  relieve. 

5.  "When  the  award  is  made,  the  power  of  the  arbitrators 
terminates.     3  Phil.  Ev.  1034. 

6.  All  presumptions  are  in  favor  of  the  award.  3  Phil.  Ev. 
1027. 

7.  Parties  to  a  suit  may  submit  their  differences  to  arbi- 
tration, and  a  justice  of  the  peace  may  enter  a  judgment  on 
the  award.  Gale's  Stat.  407 ;  R.  L.  392  ;  Van  Winkle  v.  Beck, 
2  Scam.  489  ;  Gerrish  v.  Ayres,  3  do.  249. 

0.  Peters,  for  the  appellee : 

1.  The  justice  had  no  authority  to  render  the  judgment 
under  which  the  appellants  justified.  A  justice  has  no  juris- 
diction or  authority,  except  what  is  given  by  statute,  and  if 
he  goes  beyond  the  prescribed  limits,  he  does  it  at  his  peril. 
Evans  v.  Pierce,  2  Scam.  469. 

An  award  by  referees  agreed  upon,  is  only  authorized 
where  a  suit  is  pending.     Gale's  Stat.  407,  §  20 ;  R.  L.  392. 

2.  The  execution  was  irregular,  and  furnished  no  justifi- 
cation, not  being  in  the  form  prescribed  by  the  statute.  Gale's 
Stat.  406,  §  27 ;  R.  L.  394. 

3.  It  was  irregular  for  the  justice  to  act  as  referee.  The 
statute  clearly  intends  that  others  than  the  justice  shall  be 
the  referees ;  they  are  but  a  substitute  for  a  jury,  and  the  justice 
is  to  be  the  Court  to  receive  the  award  or  verdict,  which  is  to 
be  "  delivered  to  him."     Gale's  Stat.  407  ;  R.  L.  392. 

4.  The  Court  will  look  into  the  whole  record,  and  if  sub- 
stantial justice  has  been  done,  will  not  disturb  the  verdict 
and  judgment,  though  there  may  be  some  error.  Leigh  v. 
Hodges,  3  Scam.  18. 

By  the  final  finding  of  the  referees,  Hyatt  was  indebted  to 
Harmon  $1.16.  The  justice  ought  not  to  have  issued  the 
execution  to  enforce  the  payment  of  a  debt  which  he  knew 
was  not  due. 
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The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.*  This  was  an  action  of  trespass  de  bonis 
asportatis,  commenced  in  the  Circuit  Court  of  De  Kalb  coun- 
ty, at  the  May  term  1842,  by  the  appellee  against  the  appel- 
lants. The  declaration  contains  two  counts  in  the  usual  form. 
Defendants  pleaded  severally  the  general  issue  with  notice  of 
special  matter.  The  cause  was  tried  by  the  Court,  and 
judgment  rendered  against  the  defendants  for  $32.53.  The 
bill  of  exceptions  taken  in  the  case  shows  the  following  state 
of  facts,  to  wit : 

"The  plaintiff,  to  support  the  issue,  offered  one  John  Ward, 
a  constable,  who  testiiied  that,  on  the  8th  day  of  November, 
1842,  he  received  from  Thomas  F.  Latham,  an  acting  justice 
of  the  peace  for  said  county,  an  execution  issued  by  said 
justice  in  favor  of  said  Hyatt  against  said  Harmon,  by  virtue 
of  which  he  levied  upon  and  sold  a  two  years  old  colt,  ap- 
praised at  sixty  dollars,  for  one  hundred  dollars ;  that  he  re- 
ceived $32.53,  being  the  amount  of  said  execution,  interest 
and  costs,  and  the  balance  was  settled  with  said  Harmon. 
The  defendant  then  moved  for  judgment  in  favor  of  said 
Latham,  for  the  reason,  as  alleged,  that  no  proof  of  a  tres- 
pass committed  by  him  had  been  given.  The  objection  was 
overruled  and  the  opinion  of  the  Court  excepted  to  by  de- 
fendants' counsel.  The  defendants  then  offered  in  evidence 
the  execution  testified  to  by  Ward  ;  also,  the  transcript  of  a 
judgment,  which  recited  that  it  was  mutually  agreed  between 
Amos  Harmon  and  Alvin  Hyatt,  that  their  co-partnership  ac- 
counts should  be  settled  by  S.  H.  Lay,  Robert  Sterrett,  A. 
Pratt,  Simon  Price,  Daniel  Bagley,  and  Thomas  F.  Latham. 
On  June  24th,  the  arbitrators  decided  that  Amos  Harmon 
owed  Alvin  Hyatt  $28.66,  for  which  sum  judgment  is  ren- 
dered." The  execution  issued  upon  this  judgment.  Both 
were  objected  to  by  plaintiff's  counsel,  and  received,  subject 
to  any  legal  objection  thereto. 

The  award  of  the  arbitrators  was  next  offered  in  evidence. 


♦Wilson,  C.  J.,  did  not  hear  the  argument  In  this  cause,  and  gave  no  opinion. 
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It  was  in  writing,  signed  by  all  the  arbitrators,  and  found  that 
Harmon  owed  Hyatt  $28.66.     This  was  admitted. 

The  defendant  next  called  Daniel  Bagley,  a  witness,  who 
testified  that  he  was  one  of  the  arbitrators  mentioned  ;  that 
Harmon  sued  Hyatt  on  his  private  account  before  said  La- 
tham ;  that  on  the  return  of  the  summons,  the  matter  was 
submitted  to  the  arbitration  of  three  persons,  who,  it  was 
agreed  by  Harmon  and  Hyatt,  should  make  up  their  award, 
and  that  Latham  should  enter  a  judgment  thereon  in  favor 
of  the  prevailing  party.  It  was  also  agreed  by  said  Harmon 
and  Hyatt,  that  three  other  persons  should  be  associated  with 
the  first  three  ;  and  the  six  persons  so  chosen,  of  which  he, 
the  witness,  and  the  said  Latham,  were  two,  should  arbitrate, 
award,  settle  and  determine  the  co-partnership  account  be- 
tween said  Harmon  and  Hyatt,  and  that  said  Latham  should 
enter  a  judgment  thereon  in  favor  of  the  prevailing  party;  that 
they  met,  heard  proof  and  made  up  their  award  upon  their 
co-partnership  accounts,  and  certified  that  said  Harmon  owed 
Hyatt  $28.66  on  the  co-partnership  accounts.  This  award 
was  made  on  the  24th  day  of  June,  1842,  delivered  to  the  said 
Latham,  who  entered  a  judgment  thereon  in  favor  of  said 
Hyatt  against  said  Harmon.  An  attempt  was  afterwards 
made  to  correct  the  award  by  five  of  the  arbitrators  only,  but 
the  justice  refused  to  permit  the  judgment  to  be  changed. 
This  was  all  the  material  evidence  given  in  the  case. 

The  Court  below  decided  that  the  judgment  was  void,  and 
furnished  no  justification  for  either  of  the  defendants.  That 
inasmuch  as  one  partner  could  not  sue  his  co-partner  in  a 
justice's  Court,  and  inasmuch,  also,  as  no  suit  was  pending  to 
recover  said  partnership  accounts,  its  submission  to  arbitra- 
tion, and  the  making  and  delivering  of  the  award  aforesaid, 
did  not  authorize  the  entry  of  a  judgment,  and  that  the  same 
was  void,  and  the  justice  and  plaintiff  both  trespassers.  To 
this  opinion  of  the  Court,  the  defendants  at  the  time  excepted, 
and  they  now  assign  the  same  for  error  in  this  Court. 

By  the  testimony,  it  appears  that  Harmon  and  Hyatt  had  a 
suit  pending  before  Latham,  a  justice  of  the  peace  ;  that  they 
submitted   the  matters  in  controversy    to    arbitrators,    and 
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agreed  that  Latham  should  enter  up  judgment  upon  the 
award.  The  power  of  the  justice  to  enter  up  judgment  in 
this  case  is  not  questioned.  It  is  within  the  provisions  of  the 
twentieth  section  of  an  "  Act  concerning  justices  of  the  peace 
and  constables:'     Gale's  Stat.  407 ;  R.  L.  392. 

It  appears  further  by  the  testimony  in  the  case,  that  while 
the  suit  alluded  to  was  pending,  the  same  parties,  in  the  pre- 
sence of  the  justice,  agreed  to  submit  the  partnership  ac- 
counts to  arbitrators,  and  agreed  also,  that  the  justice  should 
enter  up  judgment  upon  the  award  against  the  prevailing 
party.  Here,  it  will  be  remarked  that  the  agreement  em- 
braced two  essential  particulars.  First,  that  their  partner- 
ship accounts  should  be  referred  to  arbitration ;  and  second, 
that  a  judgment  should  be  entered  up  upon  the  award.  The 
justice  made  an  entry  of  this  agreement  upon  his  docket. 
The  partnership  accounts  were  referred  to  arbitrators,  and 
an  award  regularly  made.  The  parties  returned  the  same 
to  the  justice,  and  he  having  previously  noticed  their  con- 
sent that  he  should  enter  up  judgment  upon  such  award, 
entered  up  judgment  accordingly.  Now  one  of  these  same 
parties,  who  consented  to  this  act,  charges  the  justice  with 
trespass  for  performing  it.  Without  inquiring  whether  these 
facts  did  not  in  effect  constitute  a  license  to  the  justice,  let 
us  inquire  whether  the  ground  upon  which  the  decision  of 
the  Court  below  was  based,  is  tenable.  The  ground,  then, 
assumed  is,  that  one  partner  cannot  sue  another  in  a  justice's 
Court.  Though  this  may  be  true  as  a  principle,  it  is  not  ap- 
plicable in  the  present  case.  Partners  may  submit  their 
partnership  accounts  to  arbitration.  They  possess  this  right 
independent  of  statute,  and  this  is .  precisely  what  these  part- 
ners did  in  this  case.  They  did  not  bring  suit  upon  partner- 
ship accounts  before  a  justice.  They  merely  submitted  their 
accounts,  in  his  presence,  to  arbitration.  They  constituted 
himself  one  of  the  arbitrators.  These  arbritrators  made  an 
award.  The  award  was  for  $28.66,  in  favor  of  Hyatt  against 
Harmon.  This  was  no  longer  a  partnership  account  but  a 
liquidated  debt,  determined  by  an  award,  and  clearly  within 
the  jurisdiction  of  a  justice.     The  agreement  was,  that  the 
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justice  should  enter  up  judgment  upon  the  award,  and  not 
upon  the  partnership  accounts.  He  had  consequently  juris- 
diction of  the  subject  matter. 

It  is  only  necessary  now  to  inquire  whether  he  had  jurisdic- 
tion of  the  persons  of  the  parties.  The  nineteenth  section  of 
the  Act  already  alluded  to,  declares  that  "if  both  parties 
agree  to  have  a  difference  decided  by  a  justice  of  the  peace 
without  process,  he  shall  enter  the  same  on  his  docket,  noting 
particularly  such  consent,  and  proceed  as  in  other  cases." 
This  section  authorizes  both  parties,  without  process,  to  go 
before  a  justice,  and  agree  that  he  may  render  judgment  in  a 
case  between  them ;  and  upon  this,  it  becomes  the  duty  of 
the  justice  to  note  such  agreement  on  his  docket,  and  render 
judgment  in  the  case.  Both  the  parties  and  the  justice  com- 
plied literally  with  this  section,  in  the  present  case.  They 
appeared  before  him,  agreed  that  he  should  enter  up  judg- 
men  upon  the  award,  and  he  noted  such  agreement  on  the 
docket,  and  entered  up  judgment  accordingly.  It  does  not 
require  what  is  technically  called  a  confession  of  judgment 
to  give  the  justice  jurisdiction  of  the  person.  Such  tech- 
nicality would  be  out  of  place  in  these  Courts  ;  the  law  only 
requires  an  agreement,  and  such  agreement  was  made  in  this 
case.  The  justice  had,  therefore,  jurisdiction  of  the  per- 
sons. The  judgment  of  the  justice  was  valid,  and  this  judg- 
ment, and  the  execution  which  issued  thereon,  were  a  justi- 
fication both  to  the  justice  and  the  plaintiff  therein. 

The  judgment  of  the  Court  below  is,  therefore,  reversed 
with  costs. 

Judgment  reversed. 
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Kimball    Favor    et   al.,    appellants,     v.    Isaac    Marlett, 

appellee. 

Appeal  from  Kane. 

A.,  by  deed  of  assignment,  transferred  to  B.  certain  personal  property  in 
trust  to  pay  certain  debts.  C.  and  D.,  whose  tenant  A.  was,  subsequently 
distrained  said  property  for  rent.  B.  brought  an  action  of  trespass 
against  C.  and  D.  for  taking  the  same,  and  at  the  trial  called  A.,  as  a 
witness  to  prove  the  value  of  the  property  taken,  and  objection  was 
made  on  the  ground  of  interest,  as,  under  the  circumstances  of  the  case, 
it  would  be  for  his  interest  to  enhance  the  value  of  the  property  :  Held, 
that  he  was  incompetent. 

If  a  witness  is  directly  interested  in  having  a  particular  verdict  rendered 
in  the  cause,  and  his  testimony  may  induce  the  jury  to  render  such  a 
verdict,  he  is  not  a  competent  witness.     («) 

Trespass,  in  the  Kane  Circuit  Court,  at  the  September 
term  1843,  before  the  Hon.  John  D.  Caton,  brought  by  the 
appellee  against  the  appellants. 

The  declaration  alleged  the  taking,  by  the  appellants,  of  a 
quantity  of  unfinished  furniture,  the  property  of  Marlett. 

The  defendants  below  pleaded  the  general  issue,  and  a 
special  plea,  setting  forth  in  substance,  that  they,  before  and 
at  the  time  of  the  taking  the  property  mentioned  in  the  declara- 
tion, were  the  owners  of  a  certain  shop  in  Aurora,  and  one 
F.  M.  Grant  was  their  tenant  and  occupied  said  shop,  and 
was  indebted  to  them  for  the  rent  of  the  same ;  and  defend- 
ants, by  their  bailiff,  distrained  said  property,  which  was  the 
property  of  said  Grant,  and  the  taking  aforesaid  was  the  same 
as  that  in  the  declaration.     Issue  was  joined. 

On  the  trial,  the  plaintiff  proved  that  the  defendants  took 
from  the  possession  of  the  plaintiff  a  quantity  of  unfinished 
furniture,  and  sold  the  same  in  the  fall  of  1842,  and  that  the 
plaintiff  held  the  same  as  trustee,  under  and  by  virtue  of  a 
certain  assignment  from  Franklin  M.  Grant,  who  formerly 
owned  the  same,  by  which  deed  of  assignment,  dated  Sept. 
13th,  1842,  Grant  transferred  to  Marlett  said  furniture  in  trust, 
that  said  Marlett  Avould  finish  and  sell  the  same  to  the  best 
advantage ;  should  collect  divers  demands  due  to  Grant,  and 
from  the  proceeds  pay, 

(a)    Laws  of  18C7,  page  183. 
VOL.    YI.  46 
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1st.     The  charges  and  expenses  of  the  trust ; 

2d.     A  debt  of  $175,  which  Grant  owed  Marlett  ; 

3d.     A  debt  of  $27  to  R.  Wilder ; 

4th.     All  other  debts  owed  by  Grant  pro  rata,  and 

5th.  To  pay  the  surplus,  if  any  remained,  to  the  said  Grant, 
his  heirs  or  assigns,  within  a  reasonable  time. 

The  plaintiff  offered  to  prove,  by  said  Grant,  the  value  of 
said  property  taken.  The  defendants  objected,  on  the  ground 
that  the  witness  was  interested,  in  enhancing  the  amount  of 
the  damages.  The  objection  was  overruled  by  the  Court, 
and  the  value  of  said  property  proved  by  said  witness,  Grant. 
To  this,  the  defendants  below  excepted  and  filed  their  bill  of 
exceptions,  setting  forth  said  evidence  and  decision. 

The  Court  found  the  issues  for  Marlett,  and  assessed  his 
damages  at  $92.  The  defendants  moved  for  a  new  trial, 
which  was  overruled,  and  judgment  was  rendered  for  $92  and 
costs.     The  defendants  appealed  to  this  Court. 

A.  Lincoln  and  T.  L.  Dickey,  for  the  appellants,  con- 
tended that  Grant  was  incompetent,  by  reason  of  his  inter- 
est. 

A  witness  is  incompetent  to  create  or  enhance  a  fund  from 
which  he  is  to  be  benefitted,  either  by  receiving  money  or 
having  his  own  debts  paid.  Graves  v.  Delaplaine,  14  Johns. 
148,  160. 

0.  Peters,  for  the  appellee : 

Grant,  the  assignor,  was  a  competent  witness,  because, 

1.  His  interest,  if  he  had  any,  was  too  remote  and  contin- 
gent to  disqualify ;  non  constat,  that  there  would  be  any  sur- 
plus. 

2.  It  does  not  appear  by  the  bill  of  exceptions,  whether 
Grant  was  called  and  testified  to  increase  or  diminish  the  dam- 
ages ;  if  to  diminish,  he  was  clearly  competent.  1  Green- 
leaf's  Ev.  427.  And  as  nothing  is  to  be  presumed  in  favor 
of  the  party  taking  the  exceptions,  the  Court  will  not  presume 
the  witness  was  called  to  increase  the  damages. 

3.  This  was  a  contest  between  the  creditors  of  Grant,  and 
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the  interest  of  the  witness  was  balanced.  The  clause  in  the 
assignment  requiring  the  surplus,  if  any,  to  be  paid  to  Grant, 
only  declares  a  trust ;  a  trust  would  have  resulted  without 
that  clause.  Cross  v.  Bryant,  2  Scam.  36.  And  in  the  case 
last  cited,  the  assignor  was  called,  and  testified  as  a  witness, 
and  his  competency  was  not  seriously  questioned  by  the  able 
counsel  for  defendants. 

The  case  at  bar  does  not  differ  from  the  ordinary  cases 
where  property  is  seized  on  execution,  or  attachment ;  and  in 
a  contest  between  the  creditors  to  see  who  shall  hold  the  pro- 
perty, the  debtor  is  always  holden  to  be  a  competent  witness. 
2  Stark.  Ev.  751,  note  C;  Rice  v.  Austin,  17  Mass.  197. 

If  the  witness  was  competent  for  one  purpose,  he  was  com- 
petent for  all  purposes.     Stacy  v.  Baker,  1  Scam.  422. 

Whichever  party  recovered  in  the  suit,  all  the  property 
would  go  to  pay  the  debts  of  Grant ;  and  on  the  ground  of 
interest,  it  was  immaterial  to  him  which  of  his  creditors  had 
it.  This  has  often  been  decided  by  the  Courts,  and  it  is  now 
too  late  to  question  it.  1  McCord's  Ch.  Rep.  434,  where  a 
debtor  made  a  general  assignment  for  the  benefit  of  his  cre- 
ditors, and  the  debtor  was  holden  a  competent  witness  in  a 
suit  between  the  creditors,  where  one  sought  a  preference 
over  the  others. 

So,  in  the  case  of  Prince  v.  Shepherd,  9  Pick,  176,  Parker 
Ch.  J.  said,  that  it  was  not  easy  to  see  why  the  assignor  was 
not  a  competent  witness,  in  a  case  where  there  is  a  struggle 
between  the  creditors  for  the  property. 

So.  also,  in  the  case  of  Alexander  v.  Mahon,  11  Johns.  185, 
property  of  a  tenant  was  levied  on  ;  the  landlord  distrained  it; 
being  indebted  to  both  parties,  and  it  being  a  struggle  between 
two  creditors,  the  Court  held  that  the  debtor  stood  entirely 
indifferent  between  the  parties,  and  was  a  competent  wit- 
ness. 

The  case  of  Graves  v.  Delaplaine,  14  Johns.  148,  differs 
essentially  from  the  case  at  bar.  That  was  not  a  contest 
between  the  creditors  of  the  witnesses  to  ascertain  who  should 
hold  the  property ;  but  the  witnesses  having  become  bank- 
rupt, and  been  discharged  from  their  debts  in  England,  but 
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not  thereby  being  discharged  from  their  debts  here,  they 
were  interested  to  procure  a  recovery  by  the  party  calling 
them,  thereby  to  create  a  fund  to  pay  their  American  debts, 
for  which  they  were  still  liable. 

4.  Finally,  like  the  case  of  Cross  v.  Bryant,  the  witness 
lost  nothing,  gained  nothing,  released  nothing,  incurred  no 
liability,  and  was  discharged  from  no  liability,  by  the  testi- 
mony he  was  called  to  give. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  In  this  case  I  have  no  doubt  but  I  improperly 
admitted  Grant,  as  a  witness  to  testify  as  to  the  value  of  the 
property,  for  the  taking  of  which  this  suit  was  brought.  It 
was  a  contest  between  the  creditors  of  Grant,  Marlett  claim- 
ing to  recover  the  value  of  the  property  by  virtue  of  an 
assignment  of  it  from  Grant  for  the  payment,  first,  of  certain 
preferred  creditors,  then  for  the  payment  of  creditors  gene- 
rally, and  the  residue,  if  any,  to  be  paid  to  Grant.  The  de- 
fendants below  proved  that  Grant  was  indebted  to  them  for 
rent,  for  which  they  had  distrained  and  sold  the  property  in 
question. 

As  the  benefit  of  whatever  judgment  Marlett  should  re- 
cover in  this  suit  must  be  applied  by  him  to  the  payment  of 
Grant's  debt,  nothing  can  be  more  clear  that  he  was  directly 
interested  to  enhance,  as  much  as  possible  the  amount  of 
that  recovery.  The  property  had  already  been  sold  by  the 
defendants  below,  and  the  amount  ascertained  beyond  which 
the  property  could  not  extend  in  the  payment  of  that  debt. 
It  was  to  his  advantage  that  Marlett  should  recover  of  them, 
and  apply  towards  the  payment  of  his  other  debts,  a  greater 
amount  than  they  obtained  for  it.  Had  the  title  to  the  pro- 
perty been  alone  in  question,  he  might  then  have  stood  indif- 
ferent between  the  parties,  it  being  immaterial  to  him,  in 
point  of  law,  to  pay  which  of  his  debts,  the  proceeds  of  this 
property  was  applied.  He  then  would  have  stood  as  good  a 
chance  to  have  got  the  full  value  of  the  property  in  the  hands 
of  one,  as  of  the  other.  In  this  case,  the  amount  for  which  he 
was  to  receive  the  benefit  in  the  payment  of  his  debts,  was 
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ascertained  on  one  side  by  the  sale  of  the  property,  and  al- 
though it  may  have  been  sacrificed  at  one  half  its  value,  yet 
he  had  no  redress,  if  it  was  properly  distrained.  Should 
Marlett  succeed  in  showing  that  it  was  not  liable  to  the  dis- 
tress, then  he  was  sure  of  having  the  full  value  appropriated 
to  his  benefit  in  discharging  his  obligations.  His  interest 
was  palpable  and  direct  in  favor  of  the  plaintiff.  The  Court 
was  undoubtedly  misled  at  the  Circuit  by  the  case  of  Alexan- 
der v.  Maho?i,  11  Johns.  185,  which  seems  to  be  directly  in 
point  the  other  way.  There  the  sheriff  had  levied  aji.fa. 
on  certain  property,  and,  before  it  was  removed  by  him,  the 
landlord  of  the  defendant  in  the  execution  distrained  the 
same  property  for  rent,  and  sold  it,  and  the  sheriff  brought 
trover  against  the  landlord.  At  the  trial,  the  plaintiff  offered 
the  debtor  as  a  witness,  but  he  was  rejected  by  the  Court. 
The  Supreme  Court  said,  that  his  interest  was  equally  bal- 
anced, and  that  he  was  a  competent  witness.  But  we  can- 
not consider  this  case  of  controlling  authority.  The  case 
was  decided  without  argument,  and  it  may  be  that  it  was  not 
considered  with  that  deliberation,  which  usually  character- 
izes the  decisions  of  that  Court.  Nor  did  that  question  more 
than  incidentally  arise  in  the  case,  for  the  plaintiff,  against 
whom  the  decision  was  made  in  the  Court  below,  got  judg- 
ment, which  was  affirmed  by  the  Supreme  Court. 

I  have  before  stated  my  reasons  why  we  cannot  concur 
with  the  Supreme  Court  of  New  York,  that  the  interests  of 
the  witness  were  equally  balanced.  Had  the  action  been 
replevin,  the  case  would  have  been  very  different.  No  ques- 
tion is  made  as  to  what  the  law  is,  when  the  fact  is  ascer- 
tained as  to  interest  of  the  witness.  If  the  witness  is  directly 
interested  in  having  a  particular  verdict  rendered  in  the 
cause,  and  the  testimony  of  the  witness  may  induce  the  jury 
to  render  such  a  verdict,  he  must  be  held  to  be  incompetent. 
Such,  we  cannot  doubt,  was  the  condition  of  this  witness, 
and  that  the  Court  erred  in  admitting  him  to  testify. 

The  judgment  must  be  reversed  with  costs,  and  the  cause 
remanded. 

Judgment  reversed. 
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"William  F.  Bradshaw  appellant,  v.  Gurdon   S.   Hubbard 
et  al.,  appellees. 

Appeal  from  Lee. 

Where  there  is  a  good  count  in  a  declaration  to  support  the  judgment,  a 
motion  in  arrest  of  judgment  cannot  prevail. 

An  indorser  of  a  bill  of  exchange  was  sued  by  the  third  indorsee.  At  the 
trial  the  first  indorsee  was  called  as  a  witness,  his  name  still  remaining 
on  the  bill.  Being  objected  to  by  the  defendant,  the  plaintiffs'  counsel 
erased  his  name  by  the  permission  of  the  Court,  and  the  defendant  ex- 
cepted, because  the  plaintiffs  were  not  present  and  the  counsel  produced 
no  authority  to  erase  his  name :  Held,  that  he  became  a  competent  wit- 
ness, and  not  being  liable  to  the  defendant,  the  latter  could  not  object  to 
the  erasure,  nor  call  for  the  authority  of  counsel  to  make  it. 

One  of  the  jurors  who  tried  a  cause  was  security  for  costs  therein,  and  ob- 
jection was  raised  on  that  account,  on  a  motion  for  a  new  trial :  Held, 
that  the  law  would  presume  that  the  party  had  knowledge  of  the  plead- 
ings and  files  in  the  cause,  and  that  he  could  not  allege  surprise  as  a 
ground  for  a  new  trial ;  but  the  fact  would  have  been  good  cause  of 
challenge,  and  neglecting  to  avail  himself  of  it,  he  must  be  presumed  as 
having  waived  the  objection. 

In  a  suit  by  indorsees  against  their  immediate  indorser  for  non-payment, 
proof  of  non-payment  and  notice  are  sufficient  to  sustain  it. 

In  an  action  between  an  indorsee  and  his  immediate  indorser,  the  bill  of 
exchange  is  evidence  under  the  common  count. 

Assumpsit  upon  a  bill  of  exchange,  &c.  The  cause  was 
tried  in  the  Lee  Circuit  Court,  at  the  September  term  1842, 
before  the  Hon.  Thomas  C.  Browne  and  a  jury.  The  suit 
was  brought  by  the  appellees  against  the  appellant.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiffs  below  for  $593.94, 
and  judgment  was  entered  thereon  at  the  May  term  1843,  as 
of  the  previous  term. 

The  pleadings  and  evidence  are  set  forth  in  the  Opinion  of 
the  Court. 

0.  Peters,  for  the  appellant : 

1.  By  withdrawing  the  motion  in  arrest  of  judgment  imtil 
the  motion  for  a  new  trial  was  disposed  of,  the  defendant  in 
the  Court  below  was  not  precluded  from  renewing  his  motion 
in  arrest. 
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II.  Alexander  Charters  was  an  incompetent  witness;  being 
an  indorser  of  the  bill  subsequent  to  the  defendant,  he  was  in- 
terested in  having  the  plaintiffs  recover,  so  as  to  relieve  him- 
self as  subsequent  indorser.     Gorham  v.  Hays,  2  Scam.  432. 

III.  The  bill  of  exchange  ought  not  to  have  been  received 
in  evidence,  because 

1.  The  first  count  contains  no  sufficient  averment  of  pre- 
sentment, protest  and  notice,  to  authorize  the  evidence  to  be 
received.  The  contract  of  an  indorser  is,  that  he  will  pay  the 
bill,  if  the  prior  parties  do  not,  and  that  proper  demand  shall 
be  made  and  notice  given.  These  are  material,  and  must  be 
averred  and  proved.  1  Chitty's  PI.  362,  361,  and  the  prece- 
dents in  2  Chitty's  PI.  155,  andj90s£. 

2.  Nor  was  the  bill  admissible  under  the  common  counts. 
In  England  the  rule  is,  that,  even  in  an  action  by  the  holder 
against  the  acceptor,  the  bill  is  not  evidence  under  the  com- 
mon counts.  22  Eng.  Com.  Law  R.  223.  But  numerous 
authorities  determine,  that  in  an  action  by  a  remote  indorsee 
against  a  remote  indorser  the  plaintiff  cannot  recover  on  the 
common  counts,  because  there  is  no  privity  between  them. 
Mandeville  v.  Riddle,  1  Peters'  Cond.  R.  313 ;  Chitty  on  Bills, 
8th  Am.  Ed.  594,  note  1. 

3.  The  plaintiffs  had  no  interest  in  the  bill.  The  bill  itself 
showed  that  there  were  subsequent  indorsers,  and  those  in- 
dorsements had  not  been  cancelled. 

4.  There  was  no  proof  that  plaintiffs  had  paid  the  bill  to  a 
subsequent  indorser  or  holder ;  or  if  they  had,  that  they  had 
not  been  notified  so  as  to  charge  them.  If  they  paid  after  they 
were  released,  they  did  so  in  their  own  wrong  and  cannot  re- 
cover of  the  defendant. 

IY.     The  Court  should  have  granted  a  new  trial,  because 

1.  Gilbraith,  the  juror,  was  so  interested  as  indorser  as 
to  disqualify  him.     Gorham  v.  Hayes,  before  cited. 

2.  He  was  equally  incompetent  by  reason  of  being  security 
for  the  costs.  A  juror  should  be  free  from  interest  or  bias ;  a 
less  interest  should  disqualify  a  juror  than  a  witness.  Gra- 
ham's Prac.  304.  When  it  is  discovered  after  a  trial,  that  a 
juror  was  incompetent,  the  proper  remedy  of  the  party  is  to 
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move  for  a  new  trial.     Nomaque  v.  The  People,  Bre.  Ill 
Guykowski  v.    The   People,  1  Scam.  480 ;  Gardner  v.    T/ta 
People,  3  do.  88 ;  Sellers  v.  27ie  People,  lb.  414 ;  Jeffries  v. 
Randall,  14  Mass.  205. 

«7!  Butterfield,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.*  Assumpsit  upon  the  indorsement  of  a  bill  of 
exchange  drawn  by  Bruner  in  favor  of  Bradshaw,  and  upon 
C.  J.  Manning  for  $500,  payable  ten  days  after  sight. 

The  first  was  a  special  count  upon  the  indorsement  and  de- 
livery of  the  bill  by  Bradshaw  to  the  defendants  here,  and 
avers  that  the  same  was  dnly  presented  and  shown  for  pay- 
ment thereof,  and  that  payment  was  duly  required ;  but  that 
neither  Bruner,  nor  any  person  on  his  behalf,  would  pay  the 
same,  whereof  Bradshaw  had  notice. 

The  second  count  was  for  work  and  labor  done ;  goods 
wares  and  merchandize  sold ;  money  lent,  laid  out  and  ex- 
pended, had  and  received,  &c.     Plea,  general  issue. 

There  was  a  rule  taken  upon  the  plaintiffs  below  to  file  a 
bond  for  costs,  and  a  bond  accordingly  filed  with  Smith  Gil- 
braith  as  security.  A  trial  and  verdict  for  the  plaintiffs.  The 
defendant  below  moved  for  a  new  trial,  which  was  overruled ; 
and  also  moved  in  arrest  of  judgment,  which  was  also  over- 
ruled, and  judgment  for  plaintiffs  below. 

From  the  bill  of  exceptions  it  appears,  that  Bradshaw,  in 
support  of  his  motion  for  a  new  trial,  read  the  affidavit  of 
W.  W.  Heaton,  his  attorney,  and  another  affidavit  made  by 
himself. 

Heaton  states,  in  his  affidavit,  that  the  bill  of  exchange  was 
offered  in  evidence,  as  also  a  paper  purporting  to  be  a  protest 
of  a  Notary  Public  in  New  York  City,  but  not  attached  to  the 
bill  of  exchange,  both  of  which  he  prays  may  be  taken  as  a 


*Thomas,  J.  by  reason  of  affinity  to  one  of  the  parties,  did  not  sit  at  the  hearing  of  the 
cause,  and  gave  no  opinion. 
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part  of  his  affidavit;  that  said  protest  was  read  as  evidence  of 
presentment  to  Manning  for  acceptance  ;  that  plaintiff  also 
proved  by  Alexander  Charters,  that  he,  witness,  received  a 
written  notice  of  protest  of  the  bill  by  mail,  and  about  the 
same  time,  witness  called  upon  Bradshaw  and  told  him,  he, 
witness,  had  such  a  notice,  and  that  defendant  told  witness, 
that  he,  defendant,  had  also  received  a  notice.  Witness  did 
not  recollect  when  this  notice  was  sent  to  him,  nor  from  whom 
it  came,  or  what  it  contained,  nor  did  he  know  any  more 
about  Bradshaw's  notice,  than  what  Bradshaw  told  him.  De- 
ponent, Heaton,  further  stated,  that  this  was  the  substance 
of  all  the  testimony  offered  upon  the  trial  of  this  cause.  He 
further  stated  that  Smith  Gilbraith,  one  of  the  jurors,  who 
tried  the  case,  was  an  indorser  on  said  bill  prior  to  the  plain- 
tiffs below,  and  subsequent  to  Bradshaw,  and  that  the  bill  had 
been  read  to  the  jury,  before  deponent,  or,  as  he  believes, 
Bradshaw,  or  any  one  on  his  behalf,  discovered  that  Gilbraith's 
name  had  not  been  stricken  out ;  that  said  Gilbraith  was  also 
security  for  cost  for  plaintiffs,  which  was  in  like  manner  un- 
known to  him  or  Bradshaw,  on  account  that  said  bond  for  cost 
had  only  been  filed  a  few  minutes  before  the  trial,  and  that  he 
did  not  discover  it  until  the  jury  left  the  box. 

Bradshaw  also  made  an  affidavit,  that  he  was  not  apprised 
of  either  fact  until  after  trial. 

The  motion  in  arrest  was  made  at  the  same  time  with  the 
motion  for  a  new  trial,  but  was  withdrawn,  and  after  the  new 
trial  was  refused,  the  motion  in  arrest  was  renewed  and  over- 
ruled. 

The  introduction  of  Charters  as  a  witness  was  objected  to 
by  the  defendant,  on  the  ground  that  he  was  an  indorser 
prior  to  the  plaintiffs,  and  subsequent  to  the  defendant. 
Whereupon,  the  plaintiff's  attorney  struck  out  the  name  of 
Charters  as  indorser,  with  permission  of  the  Court,  to  which 
defendant  excepted,  because  plaintiffs  were  not  present,  and 
the  attorney  produced  no  authority  to  do  so.  Charters  was 
sworn  and  testified  as  above,  and  the  presentation  to  and  non- 
payment of  said  bill  by  Bradshaw. 

The  errors  assigned  are,  the  permission  to  give  evidence 

vol.  vi.  47 
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of  the  presentation  for,  and  refusal  of  acceptance  by  Manning, 
in  permitting  Charters  to  testify  ;  and  in  overruling  the  mo- 
tions for  a  new  trial,  and  in  arrest  of  judgment. 

In  relation  to  the  motion  in  arrest,  I  would  simply  remark, 
that  it  can  not  prevail  where  there  is  a  good  count  in  the  de- 
claration to  support  the  judgment.  The  first  count  upon  the 
bill  is  bad,  for  want  of  a  sufficient  averment  of  presentment 
of  the  bill  for  payment ;  but  the  second  count  is  good. 

The  question  of  the  competency  of  Charters  as  a  witness 
is  not  fully  presented  by  the  record.  The  ground  of  the  ob- 
jection was,  that  he  was  an  indorser  of  the  bill  between  the 
plaintiffs  and  defendant.  The  bill  of  exchange  is  not  trans- 
cribed into  the  record  as  a  part  of  the  bill  of  exceptions, 
although  referred  to  as  a  part  of  it.  We  cannot,  therefore, 
say  that  the  objection  was  well  taken.  It  appears,  however, 
that  the  plaintiff's  attorney  admitted  the  fact  by  asking  leave, 
and  striking  out  the  name  of  Charters.  This  removed  the 
objection,  and  restored  the  competency  of  Charters.  The 
further  objection,  that  plaintiffs'  attorney  had  no  right,  and 
produced  no  authority,  to  strike  out  the  name  of  the  indorser, 
does  not  lie  in  the  defendant's  mouth,  as  Charters  could  not 
become  liable  to  him  as  an  indorser,  being  subsequent  on  the 
bill,  and  no  particular  interest  being  shown  to  subsist,  which 
would  prejudice  the  defendant. 

In  answer  to  the  objection  to  the  juror,  Gilbraith,  on  the 
same  account,  it  is  sufficient  to  say,  that  it  no  where  appears 
in  the  bill  of  exceptions,  as  appearing  in  evidence,  that  he  was 
indorser.  The  affidavit  for  a  new  trial  states  the  fact,  but  it 
is  not  shown,  that  it  so  appeared  in  evidence  to  the  Court, 
because  the  bill  of  exchange  is  not  set  out  in  the  record. 

The  objection  to  the  same  juror  that  he  was  security  for 
cost,  is  not  well  taken.  The  party  will  not  be  allowed  to  al- 
lege as  a  surprise,  and  a  ground  of  a  new  trial,  that  he  was 
ignorant,  in  fact,  of  the  pleadings  and  files  in  the  case.  In 
law  he  will  be  presumed  to  have  knowledge  of  such  facts. 
It  would  have  been  good  cause  of  challenge,  but  which  he 
must  be  presumed,  at  this  stage  of  the  proceedings,  to  have 
waived,  (a) 

(a)  Vennum  v.  Harwood,  post  663. 
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There  was  no  averment  of  presentation  of  the  bill  to  Man- 
ning for  acceptance  ;  and  although  the  defendant  excepted  to 
the  opinion  of  the  Court  admitting  proof  of  such  fact,  yet  had 
it  been  proven,  it  would  have  been  irrelevant.  I  do  not  see 
how  it  could  have  prejudiced  the  defendant,  or  influenced  the 
finding  of  the  jury,  as  there  was  no  such  issue. 

The  suit  was  brought  by  indorsees  against  their  immediate 
indorser  for  non-payment,  and  in  such  an  action,  proof  of  non- 
payment and  notice  are  sufficient  to  sustain  the  action.  And 
between  such  parties,  the  bill  of  exchange  is  evidence  under 
the  common  count.  1  Peters'  Cond.  R.  167 ;  4  Phil.  Ev. 
39  of  notes,  and  note  55 ;  State  Bank  v.  Hurd,  12  Mass.  172. 

Judgment  affirmed  with  cost.* 

Judgment  affirmed. 


"William    F.    Bradshaw,    Plaintiff    in    error,    v.    Nathan 
Morehouse,  defendant  in  error. 

Error  to  Lee. 

The  proper  judgment  on  sustaining  a  demurrer  to  a  plea  in  abatement  is 

respondeat  ouster. 
An  omission  by  the  Court  to  render  a  formal  judgment  of  respondeat  ouster 

cannot  prejudice  a  defendant,  for  he  may,  notwithstanding,  answer  over. 

In  such  a  case,  should  he  fail  to  do  so,  the  Court  can  only  proceed  to  dis- 
.  pose  of  it  for  want  of  a  plea. 

Assumpsit  upon  a  promissory  note,  &c.  in  the  Lee  Cir- 
cuit Court,  brought  by  the  appellee  against  the  appellant 
before  the  Hon.  Thomas  C.  Browne,  and  tried  at  the  May 
term  1841,  upon  a  demurrer  to  a  plea  in  abatement.  The 
material  facts  are  briefly  stated  in  the  Opinion  of  the  Court. 

O.  Peters,  for  the  appellant : 

The  judgment  of  the  Circuit  Court  should  have  been  re- 
spondeat ouster.     Story's  PI.  31 ;  John  v.   Clayton,  1  Blackf. 

*The  counsel  for  the  appellant  filed  a  petition  for  a  re-hearing,  which  was  denied. 
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55,  and  note  1 ;  Lambert  v.  Lagow,  lb.  388,  and  authorities 
there  cited  in  note  1  ;  McKinstry  v.  Pennoyer,  1  Scam.  319. 

L.  B.  Knowlton,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Tkext,  J.  This  was  an  action  brought  by  Morehouse 
against  Bradshaw.  The  declaration  was  in  assumpsit,  con- 
taining three  counts.  The  defendant  pleaded  non  assumpsit 
to  the  second  count,  and  in  abatement  to  the  first  and  third 
counts.  The  second  count  was  withdrawn,  and  a  demurrer 
filed  to  the  plea  in  abatement.  The  Court  sustained  the  de- 
murrer, but  no  formal  judgment  was  entered  thereon.  On 
the  decision  of  the  demurrer,  the  defendant  was  called,  and 
his  default  entered.  The  clerk  thereupon  assessed  the  plain- 
thT's  damages  at  $391.19,  for  which  amount  the  Court  ren- 
dered judgment. 

To  reverse  that  judgment,  Bradshaw  prosecutes  a  writ  of 
error. 

Several  errors  are  assigned,  but  the  only  one  relied  on  is, 
that  the  Court  erred  in  rendering  final  judgment  for  the  plain- 
tiff on  the  demurrer.  This  assignment  of  error  is  untrue  in 
point  of  fact.  The  Court,  on  the  decision  of  the  demurrer, 
rendered  no  judgment  against  the  defendant,  either  inter- 
locutory, or  final.  The  proper  judgment,  on  sustaining  the 
demurrer,  would  have  been  respondeat  ouster.  1  Tidd's 
Pr.  641 ;  1  Chitty's  PI.  501.  The  effect  of  the  decision  com- 
plained of  was,  however,  the  same  to  the  defendant.  The 
mere  omission  of  the  Court  to  render  a  formal  judgment  of 
respondeat  ouster,  could  not  prejudice  him.  He  was  not  de- 
nied the  right  of  answering  over  to  the  declaration,  but  was 
left  at  perfect  liberty  to  do  so.  Refusing  or  failing  to  do  it, 
the  Court  could  only  proceed  to  dispose  of  the  case,  for  want 
of  a  plea,  In  doing  this,  it  committed  no  error,  and  its  judg- 
ment is  affirmed  with  costs,  (a) 

Judgment  affirmed. 

(a)  Bronigan  v.  Rose,  3  Gil.  R.  129  ;  Smith  v.  Harris.  12  111.  R.  466 ;  Haldeman  v.  Starrett, 
23  111.  R.  393. 
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Morris    "Walradt    et  al.,    appellants,   v.    Andrew  Brown, 

appellee. 

Appeal  from  Kane. 

The  word  "creditors"  in  the  Statute  of  Frauds,  is  not  to  be  taken  in  its 
strict  technical  sense,  but  applies  to  all  persons  who  have  demands,  ac- 
counts, interests,  or  causes  of  action  for  which  they  might  recover  any 
debt,  damages,  penalty,  or  forfeiture,  in  actions  ex  delicto,  or  ex  contractu. 

Trespass  de  bonis  asportatis,  in  the  Kane  Circuit  Court, 
originally  brought  by  the  appellee  against  the  appellants  in 
the  De  Kalb  Circuit  Court,  and  tried  at  the  September  term 
1842,  before  the  Hon.  John  D.  Caton  and  a  jury.  Yerdict 
for  the  plaintiff  for  $140.  The  defendants  moved  for  a  new 
trial,  but  their  motion  was  overruled,  to  which  they  excepted. 

At  the  trial,  the  counsel  for  defendants  asked  the  Court  to 
instruct  the  jury,  "that  if  they  found  from  the  evidence  that 
the  sale  of  the  property  in  question  from  Young  to  Brown  was 
fraudulent,  they  would  find  for  the  defendants."  The  in- 
struction was  given. 

The  plaintiff's  counsel  then  requested  the  Court  to  instruct 
the  jury,  "that  though  they  should  find  from  the  testimony, 
that  the  sale  of  the  property  in  question  from  Young  to 
Brown  was  fraudulent,  yet,  if  they  found  no  subsisting  debt 
due,  at  the  time  of  said  sale,  from  said  Yonng  to  said  Ben- 
nett, they  would  find  for  the  plaintiff."  This  instruction  was 
given,  and  the  defendants  excepted  thereto. 

The  defendants  then  requested  the  further  instruction, 
"that  if  the  sale  of  the  property  in  question  from  Young  to 
Brown  was  fraudulent,  it  was  void  as  to  subsequent  as  well 
as  antecedent  debts,"  and  it  was  given. 

B.  F.  Fridley,  for  the  appellants. 

0.  Peters,  for  the  appellee : 

1.  So  far  as  the  declarations  of  plaintiff  below  are  given, 
they  were  res  gestce,  and  therefore  admissible.  They  were 
declarations  accompanying  an  act,  a  claim  of  property,  and 
showing  the  intent. 
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2.  Whether  the  conveyance  were  voluntary — fraudulent — 
or  not,  it  was  good  between  the  parties,  and  they  were  bound 
by  it.  1  Story's  Eq.  Jur.  364,  §  371 ;  Chitty  on  Con.  377 ; 
Osborne  v.  Moss,  7  Johns.  161. 

3.  To  take  advantage  of  the  fraud — if  there  was  fraud — 
the  plaintiff  in  error  must  show  that  Bennett  was  a  creditor 
of  Young.  The  sale,  or  conveyance,  was  made  after  the  words 
were  spoken,  but  before  judgment  was  rendered.  Bennett  was 
not  a  creditor  before  he  recovered  his  judgment.  A  tortfeasor 
can,  in  no  sense,  be  said  to  be  the  debtor  of  another,  or  that 
other  be  his  creditor. 

Under  the  statute  of  13  Eliz.  and  similar  statutes  in  the 
United  States,  the  decisions  are  conflicting,  but  the  better 
doctrine  seems  to  be,  that  these  statutes  only  apply  to  ante- 
cedent, and  not  to  subsequent  creditors.  Hinde's  Lessee  v. 
Longworih,  6  Peters'  Cond.  R.  275 ;  Bradford  Bank  v.  Ben- 
nett, 11  Mass.  422. 

The  rule  ought,  in  no  case,  to  apply  to  those  who  have 
judgments  for  torts,  as  then,  no  credit  is  given  to  the  property. 

Under  our  statute,  none  but  creditors  can  avoid  the  con- 
veyance. By  statute  13  Eliz.  "creditors  and  others"  may 
avoid  it.     See  statute  13  Eliz.  in  3  Bac.  Abr.  307,  308. 

4.  The  third  instruction  so  qualified  the  second,  as  to  make 
it  substantially  like  that  which  plaintiffs  contend  should  have 
been  given. 

The  question  of  fraud  is  peculiarly  a  question  for  the  jury  ; 
and  the  Court  will  not  disturb  the  verdict  for  slight  cause, 
especially  in  an  action  for  a  tort. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  James  Bennett  brought  suit  for  slander  to  the 
June  term  1842,  against  Zalmon  Young,  which  was  tried  at 
the  September  term  1842,  in  which  the  plaintiff  had  judg- 
ment, on  which  execution  was  issued,  and  put  into  the  hands 
of  Walradt,  sheriff  of  De  Kalb  county,  who,  by  virtue  thereof, 
levied  on  property  alleged  to  belong  to  Young,  and  adver- 
tised and  sold  the  same,  a  part  which  each  of  the  other  de- 
fendants purchased.  Brown,  the  plaintiff  below,  claimed  to 
be  the  owner,  and  brought  this  action  for  trespass,  for  the 
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levy  upon  and  sale  of  the  goods.  On  the  trial  at  the  Circuit, 
the  evidence  showed,  that  between  the  commencement  and 
trial  of  the  slander  suit,  the  property  levied  upon  was  sold  by 
Young  to  Brown,  and  there  were  many  very  strong  circum- 
stances proved,  tending  to  show  that  that  sale  was  not  bona 
fide,  but  made  with  the  intent  to  defraud  Bennett  out  of  what- 
ever judgment  he  might  recover  in  his  suit  for  slander  against 
Young.     The  jury  found  a  verdict  for  the  plaintiff. 

At  the  requst  of  the  plaintiff  the  Court  instructed  the 
jury,  "that,  although  they  should  find  the  said  sale  to  be 
fraudulent,  yet  if  they  found  no  subsisting  debt  due  from 
said  Young  to  said  Bennett,  they  would  find  for  the  plaintiff." 
To  this  the  defendants  excepted,  and  now  assign  for  error. 

In  deciding  on  the  legality  or  illegality  of  this  instruction, 
it  is  necessary  that  we  should  give  a  construction  to  our 
Statute  of  Frauds.  The  second  section  provides  in  sub- 
stance, that  every  sale  of  property  made  to  defraud  creditors 
of  their  actions,  debts,  suits,  accounts,  penalties  or  forfei- 
tures, or  those  who  shall  purchase  the  same  property,  shall 
be  from  thenceforth  deemed  and  taken  only  as  against  the 
person  or  persons,  &c,  whose  debts,  suits,  demands,  estates 
interests,  by  such  fraudulant  sale,  shall  or  might  be  in  any 
wise  disturbed,  hindered,  delayed,  or  defrauded,  to  be  clearly 
and  utterly  void.  It  is  insisted  that  parties  having  claims  or 
causes  of  action  arising  ex  delicto  are  not  protected  by  the 
statute,  the  word  "creditors'''  alone  being  used ;  but  I  am 
now  satisfied  from  a  more  careful  perusal  of  this  statute,  that 
the  word  "creditors"  here  is  not  used  in  its  strict  technical 
sense,  but  that  it  means  all  parties  who  have  demands,  ac- 
counts, interests  or  causes  of  action  for  which  they  might 
recover  any  debt,  damages,  penalty  or  forfeiture.  Such  are 
the  interests  which,  the  statute  expressly  says,  shall  be  pro- 
tected, and  consequently  all  persons  having  such  interests 
must  be  included  in  the  word  "creditors."  The  words  "per- 
son or  persons,"  used  in  the  latter  part  of  the  clause,  are 
broad  enough  to  extend  the  meaning  of  the  word  "creditors," 
if  the  intention  of  the  legislature  were  otherwise  doubtful. 

It  has  always  been  held,  that  by  the  provisions  of  the  stat- 
ute, 13  JEliz.)  all  persons  having  causes  of  action,  whether 
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arising  from  tort  or  contract,  were  equally  within  its  pro- 
visions. In  that  statute,  the  words  "creditors  and  others" 
are  used,  and  it  is  insisted  that  by  omitting  the  words  "and 
others,"  the  legislature  intended. to  exclude  all  but  technical 
creditors.  But  I  find  that  those  words  have  been  treated  as 
unmeaning  and  useless  by  the  English  Courts,  for  in  1  Cow- 
per's  Rep.  434,  Lord  Mansfield  says:  "The  former  of  these 
statutes  (13  Eliz.)  relates  to  creditors  only"  so  that  he,  at 
least,  in  extending  the  provisions  of  this  statute  to  those  who 
had  causes  of  actions,  arising  ex  delicto,  must  have  included 
them  within  the  term  "creditors;"  although  I  am  aware  that  in 
some  of  the  American  Courts,  at  least,  resort  has  been  had 
to  the  expression  "  and  others,"  to  protect  such  interests. 
But  these  statutes  may  be  considered  as  rather  declaratory  of 
what  the  common  law  was,  than  as  establishing  a  new  prin- 
ciple. In  the  same  case  the  Court  said:  "The  principles  and 
rules  of  the  Common  Law,  as  now  universally  known  and  un- 
derstood, are  so  strong  against  fraud  in  every  shape,  that  the 
Common  Law  would  have  attained  every  end  proposed  by 
the  statute  of  13  Eli?"  It  may  be,  that  at  the  Common 
Law,  persons  having  no  demands  at  the  time,  against  the 
fraudulent  vendor,  and  not  intended  at  all  to  be  affected  by 
it,  might  take  advantage  of  a  fraud  attempted  to  be  perpetra- 
ted on  another,  who  alone  had  a  right  to  complain  ;  and  if  so, 
then  to  that  extent  these  statutes  may  be  considered  as  re- 
strictive, but  no  further.  We  fully  agree  with  his  Lordship 
when  he  says,  "These  statutes  cannot  receive  too  liberal  a 
construction,  or  to  be  too  much  extended  in  suppression  of 
fraud." 

I  do  not  think  that  the  third  instruction,  which  was  given  at 
the  request  of  the  defendant,  and  which  seems  to  be  contra- 
dictory to  the  second,  so  qualified  it  as  not  to  mislead  the  jury. 

As  this  is  sufficient  to  reverse  the  judgment,  and  settles 
the  only  important  question  of  law  arising  in  the  case,  it  is 
unnecessary  to  look  into  the  evidence  to  see  whether  it  war- 
ranted the  finding  of  the  jury. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Eli  Barnes,  appellant,  v.  Levi  C.  Barber  et  al.,  appellees. 

Appeal  from  De  Kalb. 

If  a  plaintiff  in  the  Circuit  Court  suffers  a  voluntary  nonsuit,  he  is  pre- 
cluded from  prosecuting  an  appeal  or  writ  of  error.  He  may,  however, 
by  suffering  a  judgment  in  bar  to  go  against  him,  entitle  himself  to  a  re- 
vision of  the  cause  on  appeal,  or  writ  of  error ;  but  if  he  prefer  to  suffer 
a  nonsuit,  his  only  remedy  is  found  in  the  Court  in  which  the  action  was 
commenced,  by  motion  to  set  aside  such  nonsuit,  when  entered  with 
leave  to  make  such  motion,  or  in  the  institution  of  proceedings  de  now  in 
that,  or  some  other  Court  having  original  jurisdiction  of  the  subject 
matter. 

In  an  action  ex  delicto,  where  there  are  several  joint  defendants,  a  plaintiff 
is  not  precluded  from  prosecuting  an  appeal,  or  writ  of  error,  for  the  re- 
versal of  the  judgment  of  the  Court  discharging  any  one  or  more  of  the 
defendants  in  such  suit,  either  on  the  pleadings  or  the  evidence,  although 
as  to  such  defendants,  the  plaintiff  is  subjected  to  a  judgment  of  nonsuit. 

A  ministerial  officer  is  protected  in  the  execution  of  the  process  of  a  Court 
of  limited  jurisdiction,  where  it  shows  upon  its  face  that  the  Court  had 
jurisdiction  of  the  subject  matter,  and  nothing  appears  to  apprise  him, 
that  the  Court  had  not  also  jurisdiction  of  the  person  of  the  defendant. 

Where  there  is  an  excess,  or  an  unauthorized  assumption  of  jurisdiction  by 
an  inferior  Court,  both  the  party  and  the  Court  may  be  presumed  to  be 
cognizant  of  that  fact,  and  should,  therefore,  be  liable ;  but  unless  such 
excess,  or  want  of  jurisdiction  be  brought  home  to  the  knowledge  of  the 
officer  executing  the  process,  either  by  something  apparent  on  its  face, 
or  by  other  matter  aliunde,  he  should  be  saved  harmless. 

One  of  several  joint  defendants,  when  discharged  by  the  judgment  of  the 
Court,  thereby  becomes  a  competent  witness  for  the  other  defendants. 

To  bring  a  suit  into  the  Supreme  Court  for  reversal  on  account  of  the  in- 
sufficiency of  evidence  in  the  Court  below  to  sustain  its  decision,  a  mo- 
tion shall  be  made  in  the  latter  Court  to  set  aside  the  finding  as  being 
against  evidence,  and  to  grant  a  new  trial ;  if  the  Court  overrule  such 
motion,  and  its  decision  is  excepted  to,  the  judgment  may  be  assigned 
for  error. 
Trover,  in  the  De  Kalb  Circuit  Court,  at  the  September 

term  1843,  brought  by  the  appellant  against  the  appellees, 

and  tried  by  the  Hon.  John  D.  Caton  without  the  intervention 

of  a  jury.     Judgment  for  the  defendants  for  costs. 
The  pleadings  are  set  forth  in  the  Opinion  of  the  Court. 

0.  Peters,  for  the  appellant. 

1.  The  three  Barbers,  having  joined  in  the  plea  of  the  gen- 
eral issue,  and  two  of  them  in  a  justification,  they  could  not 

vol.  vi.  48 
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avail  themselves  of  separate  defences.  Schermerhorn  v. 
Tripp,  2  Caines,  108 ,  Story's  PI.  52 ;  Drake  v.  Barrymore, 
14  Johns.  166;  Higby  v.  Williams,  16  Johns.  214;  Moore  v. 
Parker,  3  Mass.  310. 

2.  If  there  be  no  evidence  whatever  against  one  of  the 
several  defendants,  he  may  be  discharged  immediately ;  but  if 
there  be  any,  the  least  evidence  against  him,  the  case  must  go 
to  the  jury,  and  he  must  abide  his  fate  with  his  co-defendants. 
3  Chitty's^Gen.  Prac.  902,  903;  2  Tidd's  Prac.  861 ;  Child  v. 
Chamberlain,  25  Eng.  Com.  Law  R.  362. 

3.  The  same  rule  should  obtain  where  a  jury  is  waived, 
and  a  case  is  submitted  to  the  Court,  as  if  it  were  tried  by  a 
jury ;  the  office  of  Judge  is  completely  merged  into  that  of  a 
juror.  Gil  more  v.  Ballard,  1  Scam.  253.  And  where  evi- 
dence tends  to  prove  the  issue,  the  Court,  like  the  jury,  must 
weigh  it.     Davis  v.  Hoxy,  1  Scam.  406. 

4.  It  was  erroneous  to  render  any  judgment  while  there 
were  issues  to  the  country  undisposed  of.  Lyon  v.  Barney, 
1  Scam.  387 ;  Manlove  v.  Bruner,  lb.  390 ;  Bradshaw  v.  Hob- 
lett,  4  do.  53 ;  Bradshaw  v.  McKinney,  lb.  54. 

H.  Brown  and  T.  L.  Dickey,  for  the  appellees : 

On  a  plea  of  general  issue,  when  there  is  no  proof  against 
defendants,  they  may  be  discharged.  Drake  v.  Barrymore, 
14  Johns.  166  ;  Child  v.  Chamberlain,  25  Eng.  Com.  Law.  R. 
362 ;  Smith  v.  Moore,  3  Scam.  464. 

A  defendant  interposing  a  defence  personal  to  himself,  is 
severed  from  the  rest,  and  becomes  a  competent  witness. 

The  case  of  Moore  v.  Parker,  3  Mass.  310,  cited  by  coun- 
sel for  appellant,  has  no  application  to  the  case  under  con- 
sideration. 

After  the  testimony  for  the  plaintiff  is  closed,  a  defendant 
may  be  discharged  and  be  a  witness.  4  Phil.  Ev.  426;  Child 
v.  Chamberlain,  25  Eng.  Com.  Law  R.  362. 

A  sale  after  the  return  day  of  a  writ  of  execution  is  good. 
Piatt  v.  Sherry,  7  Wend.  236  ,  Phillips  v.  Dana,  3  Scam.  558. 

An  officer  may  justify  under  an  execution,  without  pro- 
ducing the  judgment.     3  Phil.  Ev.  1078,  note  738. 
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The  fact  of  being  present,  without  giving  directions,  does 
not  make  a  party  liable.  4  Phil.  Ev.  249,  note  428,  in  the 
notes  to  second  volume. 

A  constable  may  be  a  witness  after  discharge.  4  Phil. 
Ev.  426. 

The  Opinion  of  the  Court  was  delivered  by 
Thomas,  J.     This  was  an  action  of  trover  and  conversion 
commenced  by  the  appellant  against  the  appellees,  and  Castle 
Churchill,  for  four  oxen. 

The  defendant  Churchill  was  not  found.  The  pleas  inter- 
posed by  the  other  defendants,  were 

1.  The  general  issue,  by  all  of  said  defendants,  which  was 
joined  by  the  plaintiff. 

2.  By  the  defendants  Levi  C,  and  Clark  L.  Barber,  justi- 
fication under  a  judgment  rendered  and  execution  thereon 
issued  by  the  said  Levi  C.  Barber,  as  a  justice  of  the  peace, 
and  a  levy  and  sale  of  the  property  in  question,  thereon  by 
the  said  Clark  L.  Barber,  as  a  constable. 

3.  By  the  defendant  Clark  L.  Barber,  in  justification,  that 
an  execution  issued  by  Levi  C.  Barber  as  a  justice  of  the 
peace  of  the  said  county  of  De  Kalk,  "  whereby  the  people 
of  the  State  of  Illinois  commanded  any  constable  of  the  said 
county,  of  the  goods  and  chattels  of  Eli  Barnes,  of  said 
county,  to  make  the  sum  of  $57.72,  which  Castle  Churchill, 
who  sues  as  well  for  himself,  as  for  the  county  of  De  Kalb, 
lately  recovered  against  the  said  Eli  Barnes,  in  a  certain  plea 
against  the  said  Eli  Barnes,"  &c,  and  a  levy  upon  and  sale  of 
the  said  oxen,  by  him  the  said  Clark  L.  Barber,  as  constable 
of  the  said  county  by  virtue  of  the  said  execution,  &c. 

The  plaintiff'  demurred  generally  to  the  second  and  third 
pleas  aforesaid,  and  they  having  been  held  good  by  the  Court, 
withdrew  his  demurrer  to  the  said  second  plea,  by  leave  of 
the  Court,  and  thereto  replied  de  injuria,  &c,  and  standing 
by  his  demurrer  to  the  said  third  plea,  the  said  demurrer  was 
overruled,  and  judgment  thereon  rendered  against  the  plain- 
tiff for  costs,  and  discharging  the  said  defendant,  Clark  L. 
Barber. 
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The  cause  was  then  submitted  to  the  Court  for  the  trial  of 
the  issues  formed  upon  the  first  plea  and  the  replication  to 
the  second  plea,  without  the  intervention  of  a  jury. 

The  plaintiff  having  closed  the  testimony  on  his  part,  the 
Court  on  the  request  of  the  defendant,  Henry  Barber,  passed 
upon  the  issue  joined  as  to  him,  and  upon  the  ground  that  the 
evidence,  although  tending  to  prove  his  guilt,  was  wholly  in- 
sufficient to  warrant  his  conviction,  found  him  not  guilty  and 
discharged  him. 

The  defendant  Levi  C.  Barber,  was  then  permitted,  against 
the  plaintiff's  objections,  to  call  the  aforesaid  Clark  L.  Bar- 
ber, and  examine  him  as  a  witness  on  the  further  trial  of  the 
cause,  whereupon  the  plaintiff  suffered  a  voluntary  nonsuit, 
on  which  a  judgment  was  rendered,  discharging  the  defend- 
ant and  Levi  C.  Barber. 

The  plaintiff,  prosecuting  his  appeal,  assigns  for  error  the 
judgment  of  the  Circuit  Court,  overruling  the  demurrer  to 
the  third  plea,  and  discharging  the  defendant,  Henry  Barber, 
and  the  order  of  said  Court  permitting  the  defendant,  Clark 
L.  Barber,  to  testify  as  a  witness,  and  the  questions  as  to  the 
regularity  of  discharging  the  said  defendant,  Henry  Barber, 
and  as  to  the  competency  of  the  said  Clark  L.  Barber  as  a 
witness,  having  been  preserved  by  bills  of  exceptions  taken 
during  the  progress  of  the  trial. 

Before  proceeding  to  the  consideration  of  the  assignment  of 
errors,  it  becomes  necessary  to  dispose  of  a  preliminary  ques- 
tion raised  by  the  appellees.  They  insist  that  the  appellant 
is  precluded  by  reason  of  his  having  suffered  a  voluntary  non- 
suit in  the  Circuit  Court  from  asking  a  reversal  of  the  judg- 
ment of  that  Court,  by  the  adjudication  of  this.  Their  gene- 
ral proposition,  that  a  plaintiff  may  not  prosecute  his  appeal  or 
writ  of  error,  for  the  reversal  of  judgment  of  voluntary  non- 
suit, is  undeniably  true.  If  the  plaintiff  considers  the  adju- 
dication of  the  Circuit  Court,  on  questions  arising  during  the 
progress  of  the  trial,  erroneous,  he  may,  by  suffering  a  judg- 
ment in  bar  to  go  against  him,  entitled  himself  to  a  revision  of 
such  adjudications,  on  appeal  or  error,  and  if  found  erroneous, 
to  their  reversal ;  but  if  he  prefer  to  take  a  nonsuit,  his  only 
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remedy  is  found  in  the  Court  in  which  the  action  was  com- 
menced, by  motion  to  set  aside  such  nonsuit,  when  entered 
with  leave  to  make  such  motion,  or  in  the  institution  of  pro- 
ceedings de  novo,  in  that  or  some  other  Court  having  original 
jurisdiction  of  the  subject  matter;  and  not  in  a  resort  to  an 
appellate  Court.  The  judgment  in  such  case  is  the  conse- 
quence of  his  own  volition,  and  consequently  he  cannot 
allege  that  there  was  error  in  its  rendition  by  the  Court,  (a) 
Van  Wormer  v.  City  of  Albany,  15  Wend.  263;  Ibid.  18  do. 
172,  173.  But  the  operation  of  this  principle  is  limited  by 
the  effect  of  the  judgment  of  nonsuit  in  any  case,  and  conse- 
quently such  judgment  as  to  one  of  several  defendants,  sued 
jointly  in  an  action  ex  delicto,  will  not,  although  itself  irre- 
versible, preclude  the  plaintiff  from  prosecuting  his  appeal, 
or  writ  of  error  for  the  reversal  of  the  judgment  of  the  Court 
discharging  any  one  or  more  of  the  other  defendants  in  such 
suit,  either  on  the  pleadings  or  evidence.  The  judgment  of 
nonsuit  in  such  a  case  is  but  a  nolle  prosequi  as  to  one  of  sev- 
eral defendants,  and  whether  entered  before  or  after  the 
discharge  of  the  defendants  not  embraced  within  its  opera- 
tion, the  judgment  disposing  of  the  case  as  to  them  is  in  no 
wise  affected  by  it.  In  this  view  of  the  case,  the  record  of 
the  proceedings  of  the  Circuit  Court  are  closed  from  the  view 
of  this  Court,  only  so  far  as  they  relate  to  Levi  C.  Barber,  as 
to  whom  alone  the  judgment  of  nonsuit  was  rendered.  The 
judgments  of  the  Court  in  favor  of  the  other  defendants 
Henry,  and  Clark  L.  Barber,  were  in  bar  and  as  against  the 
plaintiff  in  invitum,  and  are  therefore  properly  inquirable 
into  here. 

I  come,  therefore,  to  consider  the  errors  alleged  to  exist  in 
those  judgments,  and  first,  as  to  the  sufficiency  of  the  third 
plea,  as  interposed  by  the  defendant,  Clark  L.  Barber,  ques- 
tioned by  the  first  error  assigned. 

The  question  involved  in  this  inquiry  is,  as  to  what  an  offi- 
cer should  show  to  justify  himself  in  the  execution  of  pro- 
cess issued  by  a  Court  of  limited  jurisdiction.  This  has 
long  been  a  vexed  question,  although  it  has  always  been 
held  that  the  process  of  a  Court  of  general  jurisdiction,  fair 

(a)    Lombard  v.  Cheever,  3  Gil.  R.  470;    Rankin  v.  Curtenius,  12  111.  R.  336  and  note- 
Newman  v.  Dick,  23  111.  R.  338. 
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upon  its  face,  would  protect  the  officer  executing  it.  Many- 
cases  may  be  found,  in  which  it  is  stated  generally,  that  where 
an  inferior  Court  exceeds  its  jurisdiction,  its  proceedings  are 
entirely  void,  and  afford  no  protection  either  to  the  Court, 
the  party,  or  the  officer  executing  its  process.  But  Mr.  Jus- 
tice Marcy,  in  pronouncing  the  opinion  of  the  Supreme  Court 
of  New  York,  in  the  case  of  Savacool  v.  Boughton,  5  "Wend. 
170,  reviews  all  of  those  various  adjudications  and  electa  on 
the  subject  in  both  England  and  the  United  States,  and  shows 
very  clearly  that  that  principle,  although  true  in  its  applica- 
tion to  the  Court  and  party,  is  not,  and  of  right,  should  not 
be  as  against  the  officer  executing  the  process.  That  case 
settles  the  doctrine,  that  a  ministerial  officer  is  protected  in 
the  execution  of  the  process  of  a  Court  of  limited  jurisdiction, 
where  it  shows  upon  its  face  that  the  Court  had  jurisdiction  of 
the  subject  matter,  and  nothing  appears  to  apprise  him  that 
the  Court  had  not  also  jurisdiction  of  the  person  of  the  defend- 
ant. That  principle  has  since  been  uniformly  recognized  by 
the  Courts  of  that  State,  and  furnishes,  I  think,  the  only  rea- 
sonable and  safe  rule  on  the  subject.  It  is  the  policy  of  the  law 
as  well  to  encourage  as  to  protect  its  officers,  in  the  faithful 
and  efficient  discharge  of  their  official  duties.  Prosecutions 
against  them  for  acts  done  by  them  in  the  bona  fide  perform- 
ance of  such  duties,  should  therefore  find  no  favor  in  Courts 
of  justice,  although  for  any  neglect  of  duty  or  abuse  of  power, 
they  should  be  held  to  a  strict  accountability.  Hence,  where 
there  is  an  excess,  or  an  unauthorized  assumption  of  juris- 
diction by  an  inferior  Court,  both  the  party  and  the  Court  may 
be  presumed  to  be  cognizant  of  that  fact,  and  should,  there- 
fore, be  held  liable  ;  but  unless  such  excess  or  want  of  juris- 
diction be  brought  home  to  the  knowledge  of  the  officer  ex- 
ecuting the  process,  either  by  something  apparent  on  its  face, 
or  by  other  matter  aliunde,  he  should  be  saved  harmless,  (a) 
Nor  is  this  doctrine  at  all  in  conflict  with  the  principle,  that 
while  every  thing  will  be  intended  in  favor  of  the  jurisdic- 
tion of  Courts  of  general  jurisdiction,  nothing  will  be  intend- 
ed in  favor  of  the  jurisdiction  of  Courts  of  limited  jurisdic- 
tion, but  that  any  one  claiming  or  justifying  under  their  prO- 
la)    McDonald  v.  Wilkie,  13  111.  R.  25. 
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ceedings  or  process,  must  show  affirmatively  jurisdiction  in 
them  and  regularity  of  proceedings  by  them.  It  is,  for  the 
protection  of  the  officer,  a  sufficient  compliance  with  that 
requisition,  that  the  process  show  such  jurisdiction  and  reg- 
ularity on  its  face. 

The  plea  under  consideration,  tested  by  this  rule,  was  pro- 
perly held  good,  as  the  process,  recited  by  it  as  the  basis  of 
the  justification  by  the  defendant's  pleading  it,  showed  upon 
its  face  regularity  and  jurisdiction  in  the  justice  issuing  it. 
The  defendant,  Clark  L.  Barber,  therefore  having  been 
properly  discharged  by  the  judgment  of  the  Court  upon  the 
demurrer  to  his  plea,  thereby  became  a  competent  witness 
for  the  other  defendants,  and  consequently,  the  Court  did  not 
err  in  permitting  him  to  be  sworn  and  examined  in  that 
capacity. 

This,  then,  disposes  of  the  first  two  errors  assigned.  It  re- 
mains only  to  consider  of  the  alleged  error  of  the  Circuit 
Court  in  finding  the  defendant,  Henry  Barber,  not  guilty,  and 
discharging  him  before  the  whole  matter  was  submitted  and 
passed  upon  by  the  Court  as  to  the  other  defendants. 

That  proceeding  may  perhaps  have  been  irregular,  but  if  so, 
such  irregularity  is  not  now  properly  before  us  for  considera- 
tion. If  the  defendant,  Henry  Barber,  had  been  discharged 
for  the  purpose  of  becoming  a  witness  for  his  co-defendant, 
L.  C.  Barber,  and  had  testified  in  his  favor,  and  the  Court 
had  thereupon  found  the  issue  against  the  plaintiff,  and  dis- 
charged the  defendant,  L.  C.  Barber,  the  plaintiff  might  then 
have  called  upon  this  Court  to  determine  whether  the  Circuit 
Court  had  not  therein  erred  to  his  prejudice;  but  that  inquiry 
cannot  now  arise,  as  the  said  Henry  Barber  was  not  so  exam- 
ined as  a  witness,  and  for  the  reason  that  the  plaintiff  suffered 
a  nonsuit  as  to  the  said  defendant,  L.  C.  Barber,  whereby,  as 
has  been  shown,  he  would  have  been  disabled  from  calling 
in  question  in  this  Court  the  competency  of  the  said  Henry 
Barber  as  a  witness  for  the  said  L.  C.  Barber,  if  he  had  been 
so  used. 

JSTor  can  the  plaintiff  ask  a  reversal  of  the  judgment  in 
favor  of  the  said  Henry  Barber  on  the  ground  that  the  evi- 
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dence  was  sufficient  to  convict  him.  If  the  Court  erred  in 
finding  him  not  guilty,  the  error  was  one  of  fact  and  not  of 
law,  and  of  course  is  not  cognizable  by  this  Court.  To  have 
brought  up  for  revision  the  question  of  the  sufficiency  of  the 
evidence  heard  on  the  trial  to  justify  the  Court  in  finding  the 
defendant,  Henry  Barber,  not  guilty,  a  motion  should  have 
been  made  in  that  Court  to  set  aside  such  finding  as  being 
against  the  evidence,  and  to  grant  a  new  trial,  precisely  as 
if  the  finding  had  been  by  a  jury,  and  then,  if  the  Court  had 
overruled  such  motion,  its  judgment  thereon  being  excepted 
to,  might  have  been  assigned  for  error.  ~No  such  motion, 
however,  was  made. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

"Wilson,  C.  J.  delivered  the  following  separate  opinion  : 
I,  in  part,  concur  in  the  Opinion  of  the  Court  in  this  case, 
but  I  cannot  assent  to  the  correctness  of  the  principle  laid 
down,  that  process  issued  by  a  justice  constitutes  a  full  de- 
fence to  a  constable  in  an  action  of  trespass  against  him  for 
executing  it,  provided  it  is  regular  upon  its  face,  although  the 
justice  had  no  jurisdiction  over  the  subject  matter  of  adjudi- 
cation. I  admit  that  such  a  process  would  constitute  a  de- 
fence prima  facie,  but  I  think  the  rule  fully  settled  by  author- 
ity, that  when  the  want  of  jurisdiction  in  the  justice  over  the 
subject  matter  of  adjudication  is  established,  the  process  be- 
comes a  nulity  and  will  not  be  a  protection  to  the  constable 
or  any  one  acting  under  it.  I  admit  there  is  some  contrariety 
of  decision  in  this  point,  but  the  principle,  as  I  have  stated 
it,  has  been  too  long  and  too  fully  established  to  be  over- 
thrown by  the  contrary  decision  referred  to. 

Judgment  affirmed. 
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Elisiia  Davis  et  al.,  plaintiffs  in  error,  v.  The  People  of 
the  State  of  Illinois,  defendants  in  error. 

Error  to  Brown. 

The  law  is  well  settled,  that  if  the  creditor,  by  a  valid  and  binding  agree- 
ment without  the  assent  of  the  surety,  gives  further  time  for  payment 
to  the  principal,  the  surety  is  discharged  both  at  law  and  in  equity  ;  and 
it  makes  no  difference,  whether  the  surety  may  be  thereby  actually  dam- 
nified or  not. 

Where  an  Act  of  the  legislature  gave  a  collector  of  taxes  a  longer  time,  in 
which  to  make  payment,  than  he  had  by  the  law  in  existence,  when  he 
executed  his  official  bonds  with  sureties,  it  was  held  that  the  sureties  were 
fully  discharged,  if  the  Act  was  passed  without  their  assent. 

The  legislature  has  an  undoubted  right  to  pass  an  Act  extending  the  time 
of  payment  to  a  collector  of  taxes,  and  their  action  is  binding  on  the  State. 

A  surety  is  not  permitted  to  discharge  the  debt  of  the  principal,  until  he  is 
in  default,  and  can  be  legally  called  on  for  payment. 

Debt  upon  a  collector's  bond,  brought  by  the  defendants 
in  error  against  the  plaintiff's  in  error,  in  the  Brown  Circuit 
Court.  The  cause  was  tried  by  the  Hon.  Stephen  A.  Doug- 
lass, at  the  April  term  1843,  and  a  judgment  rendered  for 
the  penalty,  &c.  Debt  $6305;  damages  $275.15.  The 
Opinion  of  the  Court  contains  the  proceedings  in  the  cause. 

W.  A.  Hichardson,  for  the  plaintiffs  in  error. 

J.  A.  McDougall,  Attorney  General,  for  the  defendants  in 
error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  The  revenue  law  of  the  26th  of  February,  1839, 
requires  the  collector  on  the  first  Monday  of  March  annually, 
to  account  for  and  pay  over  the  whole  amount  of  the  revenue 
due  the  county  for  the  preceding  year.     Laws  of  1839, 11  §  21. 

Under  the  provisions  of  that  Act,  Elisha  Davis  was  ap- 
pointed collector  of  Brown  County  for  the  year  1839,  who 
entered  into  bond,  with  S.  "W.  Miller  and  others  as  his  sure- 
ties, as  required  by  law. 

vol.  vi.  49 
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On  the  7th  of  January,  1841,  by  a  special  act  of  the  legis- 
lature, the  time  for  making  a  final  settlement  by  said  Davis 
with  the  county,  for  the  revenue  for  the  year  1839,  was  ex- 
tended until  the  first  day  of  September,  1841.  Laws  of  1841, 
304,  §  6. 

In  March,  1842,  an  action  was  instituted  in  the  name  of  the 
People  of  the  State  of  Illinois,  against  said  Davis  and  his  sure- 
ties, on  his  bond  as  collector  for  the  year  1839.  The  breaches 
assigned  were  the  non-payment  to  the  county,  of  the  revenue 
due  it  for  the  year  1839. 

The  sureties  filed  a  special  plea,  alleging  in  substance, 
that  the  breaches  suggested  in  the  declaration  accrued  sub- 
sequent to  the  7th  of  January,  1841 ;  that  the  Act  of  the  legis- 
ture  of  that  date,  was  passed  without  their  assent,  and  that 
by  reason  of  the  extension  of  time  thereby  given  to  theirprin- 
cipal  to  settle  with  the  county,  they  were  discharged.  There 
was  a  demurrer  to  this  plea,  which  the  Circuit  Court  sustained. 
Judgment  was  thereupon  rendered  against  Davis  and  his 
sureties,  for  the  amount  of  the  penalty  of  the  bond,  and  for 
$275.15,  the  damages  assessed  by  reason  of  the  breaches 
suggested. 

To  reverse  that  judgment,  the  sureties  prosecute  a  writ  of 
error. 

It  is  assigned  for  error,  that  the  Circuit  Court  erred  in  sus- 
taining the  demurrer  to  the  plea,  interposed  by  the  sureties. 
This  presents  the  question,  whether  the  Act  of  the  7th  of  Jan- 
uary, 1841,  discharged  the  sureties  of  the  collector. 

The  law  is  well  settled,  that  if  the  creditor,  by  a  valid  and 
binding  agreement,  without  the  assent  of  the  surety,  gives 
further  time  for  payment  to  the  principal,  the  surety  is  dis- 
charged both  at  law  and  in  equity ;  and  it  makes  no  difference 
whether  the  surety  may  be  thereby  actually  damnified  or  not. 
Sprigg  v.  The  Bank,  10  Peters,  257;  Ratlibone  v.  Warren, 
10  Johns.  587  ;  Gifford  v.  Allen,  3  Metcalf,  255  ;  Solomon  v. 
Gregory,  4  New  Jersey  R.  112 ;  Gahn  v.  Niemcewice,  11 
Wend.  312. 

In  this  case  the  Act  of  the  legislature  gave  the  collector  a 
longer  time,  in  which  to   make  payment,  then  he  had  by  the 
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law  in  existence,  when  the  surities  incurred  their  responsi- 
bility, by  the  execution  of  the  bond.  The  people  of  the  State 
were  the  obligees  of  the  bond.  The  legislature  had,  there- 
fore, the  undoubted  right  to  pass  the  Act,  and  it  was  binding 
on  the  State.  While  it  was  operative,  no  suit  could  have 
been  prosecuted  against  the  collector.  During  that  period, 
the  surities  had  no  right  to  make  payment  to  the  County,  and 
resort  to  their  principal  for  reimbursement.  A  surety  is  not 
permitted  to  discharge  the  debt  of  the  principal,  until  he  is  in 
default,  and  can  be  legally  called  on  for  payment.  The  Act 
in  question  materially  changed  the  original  contract,  to  which 
the  sureties  were  parties,  and  if  passed  without  their  assent, 
fully  discharged  them  from  all  liability  on  the  bond,  (a)  The 
Circuit  Court,  therefore,  erred  in  sustaining  the  demurrer. 

The  judgment  is   reversed,  and  the   cause  remanded  for 
further  proceedings,  consistent  with  this  Opinion. 

Judgment  reversed. 

(a)  People  v.  McHatton,  2  Gil.  R.  631  and  733.    Governor  v,  Kidgeway,  12  111.  R.  19  and 
note.    Warner  v.  Crane,  20  111.  R.  151. 


James    M.   Parker,   appellant,   v.   Norman    Smith   et   al. 

appellees. 

Appeal  from  La  Salle. 

The  law  in  relation  to  officers  acting  under  process  is  regarded  as  correctly 
expounded  by  this  Court,  in  the  cases  of  Jackson  v.  Hobson,  4  Scam.  411, 

and  Barnes  v.  JSarber,  ante  401. 

"Where  it  appeared  that  a  justice  of  the  peace  had  jurisdiction  of  the  sub- 
ject matter  of  a  suit  before  him,  and  an  irregularity  had  occurred  in  the 
proceedings  subsequent  to  the  trial  of  the  cause,  it  was  held  that  the  de- 
fendants in  trespass  were  not  trespassers. 

Final  judgment,  in  bar  of  the  whole  cause  of  action,  should  not  be  rend- 
ered upon  demurrers  to  a  portion  of  the  pleadings  only. 

Trespass,  in  the  La  Salle  Circuit  Court,  brought  by  the 
appellant  against  the  appellees,  and  heard  upon  demurrers  to 
the  pleadings  before  the  Hon.  John  D.  Caton,  at  the  Novem- 
ber term  1843.  The  demurrers  were  sustained,  and  final 
judgment  in  bar  of  the  cause  of  action  entered.  The  plead- 
ings are  substantially  set  for  in  the  Opinion  of  the  Court. 
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A.  Lincoln,  and  T  L.  Dickey,  for  the  appellant : 

It  was  error  to  render  judgment  in  bar  of  the  whole  action, 
upon  a  justification  to  a  part. 

The  justification  of  Smith  and  Allen  are  each  bad,  because 
the  judgments  set  up  are  void  for  want  of  notice  to  the  de- 
fendant therein.  If  Courts  give  effect  to  such  judgments,  a 
party  is  cut  off  from  his  right  of  appeal,  or  a  certiorari. 

The  constable's  plea  is  bad,  in  not  showing  that  his  execu- 
tion was  issued  by  a  justice  of  the  peace.  The  replication 
shows  the  judgment  void,  and  that  the  constable  knew  it.  In 
such  case,  the  process  does  not  protect  the  officer. 

B.  C.  Cook,  for  the  appellees : 

As  to  the  first  point  made  by  plaintiff,  it  was  no  error  to 
render  judgment  in  bar  of  the  whole  cause  of  action  if  the 
several  pleas  are  good  as  to  the  trespass  attempted  to  be  justi- 
fied, because  the  pleas  go  to  the  whole  cause  of  action  and 
the  replication  must  go  to  the  whole  plea  or  it  is  bad  on  de- 
murrer. Snyder  v.  Gaither,  3  Scam.  91 ;  Loder  v.  Phelps, 
13  Wend.  46  ;  Uvderwood  v.  Campbell,  lb.  78 ;  Ethridge  v. 
Osborn,  12  Wend.  399. 

The  replications  are  bad  on  special  demurrer,  being  double 
and  argumentative.  1  Chit.  PL  687 ;  Prosser  v.  Woodward, 
21  Wend.  210;  Merriwether  v.  Smith,  2  Scam.  31. 

The  pleas  are  good ;  they  show  the  rendition  of  a  valid 
judgment.  On  the  return  of  a  verdict  by  the  jury,  the  justice 
shall  enter  judgment  thereon  in  accordance  with  the  finding. 
Gale's  Stat.  407;  R.  L.  392. 

The  justice  had  no  discretion  ;  he  was  bound  to  reuder 
judgment  upon  the  finding.  Fitter  v.  Midliner,  2  Johns. 
181;  Elwell  v.  McQueen,  10  Wend.  520  ;  Colvin  v.  Corwin, 
15  Wend.  557. 

Judgment  is  but  the  determination  of  the  law.  3  Black. 
Com.  396. 

The  Circuit  Court  will  compel  the  justice  to  enter  judgment 
by  mandamus.  3  Black.  Com.  110;  lb.  396;  Haight  v.  Tur- 
ner, 2  Johns  371;  The  People  dec.  v.  Lynde,  8  Cowen,  133. 

If  the  justice  neglect  to  render  a  judgment  at  the  proper 
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time,  and  afterwards  do  so  upon  request,  it  must  be  as  good 
as  if  done  on  compulsory  process. 

"Warren,  the  constable,  in  his  plea  sets  out  that  an  execu- 
tion, good  on  its  face,  was  delivered  to  him,  on  which  he 
levied  on  the  property  and  sold  it.  Such  plea  was  held  good 
in  the  case  of  Savacool  v.  Boughton,  5  Wend.  170.  The 
case  of  Cleveland  v.  JBodgers,  6  do.  438,  was  not  intended  to 
impair  the  validity  of  the  last  case,  as  appears  in  Coon  v. 
Congden,  12  do.  496. 

An  officer  sued  in  trespass  for  taking  property  on  an  exe- 
cution, need  not  set  out  the  judgment  upon  which  the  execu- 
tion issued.     Jackson  v.  Hobson,  4  Scam.  411. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.  Trespass  for  taking  two  steers,  two  oxen,  two 
ox  yokes,  and  two  yearling  calves. 

Amongst  other  pleas,  Smith  pleaded  specially,  that  as  to 
the  taking  the  two  oxen,  two  ox  yokes,  and  two  yearling 
calves,  he  was  not  guilty,  and  put  himself  upon  the  country, 
and  the  plaintiff  doth  likewise ;  and  as  to  the  residue  of  the 
supposed  trespass,  he  says  that  he  impleaded  Parker  in  an 
action  of  debt  for  $36  before  Allen,  which  was  tried  on  the 
12th  day  of  October,  1841,  by  a  jury,  who  returned  a  verdict 
in  his  favor  for  $14.12-|  cents,  and  the  justice  taxed  his  costs 
upon  the  minutes  at  $19.61^  cents,  and  entered  the  verdict. 
That  afterwards,  on  the  8th  day  of  November,  1841,  Allen  en- 
tered up  a  judgment  upon  the  verdict  in  favor  of  Smith,  and 
issued  an  execution  thereon,  on  the  2nd  day  of  February, 
1842,  which  was  levied  on  the  two  steers  on  the  10th  day  of 
March,  by  D.  Warren,  a  constable,  and  on  the  same  day 
re-delivered  to  Parker,  and  which  are  the  same  supposed 
trespasses. 

The  plaintiffs,  as  to  so  much  of  the  plea  as  tendered  an  issue 
to  the  country,  joined  issue ;  and  for  replication  to  the  re- 
mainder, protesting  that  Warren  did  not  re-deliver  the  steers, 
says,  that  after  the  entry  of  the  verdict,  and  taxation  of  costs 
by  Allen,  on  the  12th  day  of  October,  said  Parker  and  Smith 
separated,  and  the  proceedings  of  said  justice's  Court  were 
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then  closed,  and  that  the  cause  was  not  continued  to  any  fu- 
ture day.  and  so  he  says  the  judgment  rendered  was  so  ren- 
dered when  he  was  not  present,  and  that  he  had  no  notice  or 
knowledge  of  such  proceedings,  until  the  6th  day  of  Febru- 
ary, 1842.  To  this  replication  there  was  a  demurrer  sustain- 
ed, and  final  judgment  in  bar  rendered. 

There  was  a  precisely  similar  plea  by  Allen,  replication  by 
Parker,  demurrer  and  judgment  by  the  Court. 

The  defendant,  Warren,  pleaded,  that  as  to  the  taking  of 
the  two  oxen,  two  ox  yokes  and  two  yearling  calyes,  he  was 
not  guilty,  and  put  himself  upon  the  country ;  and  as  to  the 
residue  of  the  supposed  trespass,  says,  that  on  the  2d  day  of 
February,  1842,  he  was  an  acting  constable ;  that  an  execu- 
tion was  issued  on  that  day  and  came  into  his  hands,  as  such 
constable,  to  execute,  whereby  he  was  commanded  by  the 
people  of  the  State  of  Illinois,  to  make  of  the  goods  and 
chattels  of  the  plaintiff,  the  sum  of  $14.12-|  cents,  debt,  and 
$19.61J  cents  costs,  which  the  defendant,  Smith,  had  then 
lately  recovered  before  E.  Z.  Allen,  one  of  the  justices  of 
the  peace  of  his  county,  in  a  certain  plea  against  the  plain- 
tiff; and  that  he  should  make  return  thereof  to  the  said  jus- 
tice, within  seventy  days  thereafter.  That,  by  virtue  of  the 
said  writ,  afterwards,  on  the  6th  day  of  February,  and  on  the 
10th  day  of  March,  he  seized  and  took  one  yoke  of  steers, 
the  residue  of  the  goods  in  the  declaration  mentioned,  for  the 
purpose  of  satisfying  said  execution  by  sale  thereof,  and  that 
by  the  direction  of  the  defendant,  Smith,  he  afterwards  de- 
livered the  same  to  the  plaintiff,  which  are  the  same  supposed 
trespasses. 

The  plaintiff  filed  a  replication  to  this  plea  similar  to  the 
others,  and  averred  that  Warren  knew  these  facts  when  he 
received  and  levied  the  execution.  A  demurrer  to  this  repli- 
cation was  sustained,  and  judgment  upon  it  in  bar. 

These  several  decisions  sustaining  the  demurrer  are  as- 
signed for  error,  and  also  the  rendition  of  final  judgment. 

We  are  of  opinion  that  the  pleas  set  up  a  good  defence  in 
this  form  of  action  to  bar  a  recovery  as  to  the  matters  justified. 
The  justice  had  jurisdiction  of  the  subject  matter  of  the  suit. 
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The  matters  set  forth  in  the  replications  only  show  irregulari- 
ty in  the  proceedings  subsequent  to  the  trial,  but  which  will 
not  make  the  defendants  trespassers.  The  judgment  upon 
the  demurrers  in  bar  of  the  whole  cause  of  action  in  the  de- 
clarations were  erroneous.  Because  the  first  part  of  each  plea 
must  be  taken  to  be  a  separate  plea  of  not  guilty  to  a  part  of 
the  trespass,  and  in  this  light  it  was  taken  by  the  plaintiff,  for 
he  joined  issue  thereon  to  the  country ;  or  as  introductory  to 
the  plea,  and  to  exclude  from  it  a  portion  of  the  trespasses. 
In  this  last  case,  final  judgment  in  bar  of  the  whole  cause  of 
action  in  the  declaration  ought  not  to  have  been  rendered 
upon  demurrers  arising  upon  these  pleadings  to  a  portion  only. 

The  record  before  us  being  but  a  portion  of  the  whole  re- 
cord, and  intended  to  present  the  questions  arising  upon  these 
demurrers  only,  we  cannot  tell  what  other  issues  may  have 
been  raised  upon  the  remainder  of  the  trespasses;  nor  can  we 
tell,  if  raised,  whether  they  were  disposed  of  or  not.  If  the 
remainder  of  the  declaration  had  been  disposed  of  by  other  is- 
sues, then  the  Court  might  have  rendered  final  judgment  upon 
the  whole  record,  after  the  judgment  upon  the  demurrers. 

The  law  is  correctly  laid  down,  as  to  officers  acting  under 
process,  in  the  cases  of  Jackson  v.  Uobson,  4  Scam.  411 ;  Par- 
ker v.  Walrod,  16  Wend.  514 ;  Savacool  v.  Boughton,  5  do. 
170,  and  Barnes  v.  Barber,  ante  401,  decided  at  this  term. 

The  judgment  will  be  reversed  with  costs,  and  the  cause 
remanded  with  direction  to  the  Circuit  Court  to  proceed  to 
dispose  of  such  issues  as  have  been,  or  may  be  made  upon  the 
remainder  of  the  trespasses. 

Thomas,  J.  delivered  the  following  separate  opinion  : 
I  concur  in  the  reversal  of  the  judgment  of  the  Circuit  Court 
in  this  case  as  well  for  the  reason  assigned  in  the  Opinion  just 
pronounced,  as  for  the  additional  reason  that  there  was  error^ 
as  I  conceive,  in  the  sustaining  of  the  general  demurrer  of  the 
defendant  Warren,  to  the  replication  of  the  plaintiff  to  the  said 
Warren's  plea  of  justification. 

The  said  plea  justifies  under  an  execution  issued  on  a  judg- 
ment rendered  by  the  defendant,  Allen,  as  a  justice  of  the 
peace,  and  a  levy  and  sale  thereon  by  the  defendant,  Warren, 
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as  a  constable.  The  replication  alleges  that  the  said  execution 
was  issued  on  a  judgment  rendered  by  the  said  justice,  Allen, 
on  the  8th  Nov.  1841,  in  favor  of  Smith  and  against  Parker, 
and  that  at  the  time  of  rendering  said  judgment,  he,  Parker, 
was  not  present  and  had  not  been  notified  by  process  or  other- 
wise to  attend  said  justice's  Court  at  that  time;  that  said  judg- 
ment was  therefore  void ;  and  that,  when  said  constable  re- 
ceived said  execution  and  levied  the  same,  he  knew  said  facts. 
The  matter  of  the  plea  being  here  confessed,  is  avoided  by 
new  matter ;  the  justice  is  shown  to  have  had  no  jurisdiction 
of  the  person  of  the  defendant,  and  the  judgment  rendered  by 
him  was  consequently  void.  Evans  v.  Pierce,  2  Scam.  469  ; 
Bimes  v.  Procter,  4  do.  177;  and  that  fact  being  brought 
home  to  the  knowledge  of  the  defendant,  "Warren,  the  con- 
stable executing  the  fi.fa.  issued  on  such  judgment,  he  was 
not  protected  thereby.  Barnes  v.  Barber,  ante  401,  at  the 
present  term. 

It  is  true,  that  the  plaintiff  in  this  replication  probably  relied 
upon  the  same  judgment  pleaded  by  the  defendants,  Allen  and 
Smith,  but  it  does  not  so  appear  by  the  replication  itself,  and 
we  are  not  at  liberty  to  look  elsewhere  in  determining  as  to 
its  sufficiency.  If  such  was  the  fact,  the  defendant  should 
have  so  rejoined,  and  thus  the  replication  might  have  been 
successfully  attacked.  Upon  its  face  it  was  sufficient  to  avoid 
the  defendant's  plea  and  should  so  have  been  adjudged. 

I  concur  likewise  in  the  opinion  that  the  pleas  of  the  de- 
fendants, Smith  and  Allen,  were  properly  held  good,  and  the 
replication  thereto  bad.  Those  pleas  showed  jurisdiction  in 
the  justice  of  the  subject  matter  of  the  suit,  and  of  the  person 
of  the  defendant;  a  trial  and  verdict  by  a  jury,  and  the  entry 
of  such  verdict  when  found,  by  the  justice  on  his  docket,  and 
this  I  conceive  a  sufficient  memorandum  of  the  judgment  as 
required  by  the  statute  in  such  case  made  and  provided. 
Gale's  Stat.  402,  §  2.  It  would  be  so  considered  for  the  pur- 
pose of  barring  any  subsequent  recovery  on  the  same  cause 
of  action.  Fetter  v.  Mulliner,  2  Johns.  181;  lb.  191;  Elwell  v. 
McQueen,  10  "Wend.  520 ;  Colvin  v.  Corwin,  15  do.  557;  2  do. 
602.  Then  should  it  not  be  so  considered  for  all  other  pur- 
poses as  between  the  same  parties  %  Would  it  not  be  unjust  to 
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hold  the  proceedings  valid  as  a  judgment  for  the  purpose  of 
barring  the  plaintiff's  recovery  on  a  good  and  sufficient  cause 
of  action  ;  but  for  the  purpose  of  protecting  him  from  the  con- 
sequence of  a  levy,  and  sale  of  property  under  it,  as  a  nullity 
and  therefore  wholly  inoperative?  Such  a  doctrine  may  be 
law,  but  it  certainly  is  not  "the  perfection  of  reason." 

As  to  the  inconveniences,  supposed  to  grow  out  of  the  omis- 
sion of  the  justice  to  enter  a  formal  judgment  on  his  docket, 
at  the  time  of  the  trial,  in  operating  to  prevent  the  defend- 
ant from  appealing,  I  consider  them  entirely  imaginary.  In 
the  view  that  I  have  taken,  the  entry  of  the  verdict  upon  the 
justice's  docket  would  entitle  the  defendant  to  an  appeal,  and 
the  proceedings  in  the  Circuit  Court  being  de  novo,  no  objec- 
tion could  there  be  taken  for  the  want  of  a  formal  judgment ; 
or,  if  it  could,  the  Circuit  Court  would  permit  the  justice  to 
amend  by  the  entry  of  such  judgment.  Gale's  Stat.  410,  §  35. 
If  in  such  case  the  justice  should  interpose  any  obstacles  in 
the  way  of  an  appeal,  if  demanded,  either  by  refusing  to  take 
from  the  defendant  an  appeal  bond,  with  sufficient  security, 
or  to  give  him  a  transcript  from  his  docket,  he  might  be  liable, 
as  well  to  indictment  as  to  an  action  by  the  defendant,  for 
such  misconduct. 

But  if  this  view  of  the  subject  be  erroneous,  and  a  formal 
judgment  was  necessary,  then  the  appellant  was  not  aggrieved 
either  by  the  delay  of  the  justice  in  entering  such  judgment, 
or  by  his  doing  so  in  the  absence  of  the  appellant  and  without 
notice  to  him.  It  was  sufficient  that  he  was  notified  of  the 
time  of  trial,  as  it  wafe  then  alone  that  he  could  be  heard. 
The  verdict  being  rendered,  the  justice  had  no  longer  any 
power  to  control  the  proceedings,  either  by  granting  a  new 
trial,  or  arresting  the  judgment.  It  only  remained  for  him  to 
perform  the  ministerial  duty  of  entering  up  the  judgment, 
and  as  he  would  be  compelled  by  mandamus  to  do  so,  if  nec- 
essary, he  could  not  properly  be  held  liable  for  that  act,  if 
done  on  request  and  without  compulsory  process.  3  Black. 
Com,  110,  396  ;  Haight  v.  Turner,  2  Johns.  371 ;  The  People 
v.  Zynde,  8  Cowen,  133.     (a) 

Judgment  reversed. 

(a)    Maxcy  v.  Clabaugh,  ante  29. 
VOL.   VI.  50 
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John    C.  Stickney    et   al.,    appellants,    v.  Jacob    Cassell, 

appellee. 

Appeal  from  Gallatin. 

It  is  a  general  rule,  that  when  the  overruling  of  a  motion  for  a  new  trial, 
on  the  ground  of  the  verdict  being  contrary  to  evidence,  is  assigned  for 
error,  it  should  appear  to  the  Court  that  all  the  evidence  given  on  the 
trial  below  is  preserved  for  their  consideration.  But  the  Court,  how- 
ever, will  be  satisfied,  if  it  has  before  it  all  testimony  upon  which  its 
judgment  is  to  be  predicated. 

A  party  contracted  to  put  all  his  hands  upon  a  certain  building  at  a  stipu- 
lated sum  per  diem,  and  then  put  them  at  work  to  complete  any  car- 
penter's work  the  other  party  should  wish,  at  specified  prices,  "including 
the  work  upon  said  building,  being  the  making  of  a  number  of  window 
and  door  pannels,  &c,"  and  the  contract,  after  sundry  recitals,  concluded 
thus, — "finally,  when  the  job  shall  be  completed,  the  said  Stickney  will 
pay,  on  settlement,  the  balance,"  &c.  The  contractor  sued  upon  the 
agreement,  to  recover  damages  alleged  to  have  been  sustained  by  reason 
of  the  defendants'  refusal  to  complete  the  building.  The  contract  was 
given  in  evidence,  from  which  it  did  not  appear,  by  express  stipulation, 
or  otherwise,  that  the  defendants  bound  themselves  to  allow  the  plaintiff 
to  complete  the  carpenter's  work  of  the  building.  Neither  was  there 
any  testimony  tending  to  show  that  the  defendants  hindered,  or  pre- 
vented the  plaintiff  from  completing  the  building.  Held,  that  he  could 
not  recover  in  this  action,  the  evidence  not  supporting  the  declaration. 

Assumpsit,  in  the  Gallatin  Circuit  Court,  brought  by  the 
appellee  against  the  appellants,  and  tried  at  the  May  terra 
1843,  before  the  Hon.  Walter  B.  Scates  and  a  jury.  Yerdict 
and  judgment  for  the  plaintiff  below  for  $500. 

The  various  proceedings  in  the  cause  are  set  forth  in  the 
Opinion  of  the  Court,  so  far  as  were  necessary  to  a  proper 
determination  thereof. 

W.  H.  Stickney,  for  the  appellants : 

The  contract  declared  on  does  not  sustain  the  action. 

"When  a  special  contract  is  declared  on,  the  proof  should 
sustain  the  allegations  precisely  as  laid.  Mastin  v.  Toncray, 
2  Scam.  216. 

This  action  was  against  the  defendants  jointly,  and  no  proof 
of  joint  liability.      Wells  v.  .Reynolds,  3  Scam.  191. 

No  proof  of  breach,  that  defendants  hindered  or  discharged 
the  plaintiff. 
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The  agreement  has  but  one  interpretation,  to  wit:  that 
Stickney  &  Co.  were  to  employ  Cassell's  hands  by  the  day 
at  the  stipulated  price,  and  then  to  employ  them  to  complete 
any  work  said  Stickney  &  Co.  " luished." 

A  Lincoln,  for  the  appellee  : 

So  far  as  it  appears,  the  motion  for  a  new  trial  was  not  im- 
properly overruled,  the  bill  of  exceptions  not  averring  that 
it  contains  all  the  evidence.  Harmon  v.  Thornton,  2  Scam. 
351 ;  Rogers  v.  Hall,  3  do.  6,  7  ;  McKee  v.  Ligalls,  4  do.  30 ; 
Rowan  v.  Dosh,  lb.  460. 

The  Opinion  of  the  Court  was  delivered  by 

"Wilson,  C.  J.*  This  action  is  brought  by  the  plaintiff 
below  against  the  defendants  as  partners,  upon  a  contract 
in  writing  relative  to  the  carpenter's  work  of  a  house. 

The  terms  of  the  contract  are,  "that  Cassel  is  to  put  all  his 
hands  upon  Stickney's  building  at  $2.50  per  day,  and  then 
to  put  all  his  hands  at  work  to  complete  any  carpenter's 
work  the  said  Stickney  and  company  wishes,"  at  the  prices 
therein  specified,  "including  the  work  upon  said  building, 
being  the  making  of  a  number  of  window  and  door  pannels, 
&c,"  and  then  after  providing  for  the  manner  in  which  the 
work  is  to  be  done,  and  the  price  thereof,  it  concludes  by 
saying,  and  "finally  when  the  job  shall  be  completed,  the  said 
Stickney  will  pay  on  settlement  the  balance,"  &c. 

Upon  this  contract  the  plaintiff  below  has  brought  his  ac- 
tion, not  for  the  price  of  the  work  performed,  nor  for  damages 
sustained  in  not  being  permitted  to  perform  that  specified  in 
the  article  of  agreement,  but  to  recover  damages  which  he 
alleges  he  has  sustained  by  reason  of  the  defendants  refusing  to 
permit  him  to  complete  the  building,  by  the  performance  of 
all  the  work  necessary  for  that  purpose  over  and  above  that 
specified. 

The  declaration  sets   out  the   contract    correctly,    except 


♦Lockwood,  J.  did  not  hear  the  argument  in  this  case,  and  gave  no  opinion.    Scatis,  J. 
gave  no  opinion,  having  presided  at  the  trial  below. 
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that  it  alleges,  that  by  its  terms  the  plaintiff  was  entitled  to 
complete  the  building,  but  was  prevented  by  the  defendant 
from  so  doing,  by  reason  of  which  he  has  lost  the  profits  of 
said  work,  and  sustained  damages  to  the  amount  of  $ 

The  defendants  pleaded  non  assumpsit,  and  jointly  or  sev- 
erally, six  other  pleas,  together  with  several  notices  of  special 
matter  of  defence.  It  may  be  gathered  from  the  record,  that 
issue  was  taken,  or  replication  filed  to  all  the  pleas,  except 
the  plea  of  former  recovery,  which  was  demurred  to,  but  no 
disposition  appears  to  have  been  made  of  this  demurrer,  or  of 
several  exceptions  that  were  taken  to  notices  of  special  mat- 
ter of  defence.  In  fact  all  the  proceedings  in  the  Court  below, 
as  they  are  presented  by  the  record,  appear  to  have  been  so 
irregular  and  confused,  as  to  render  it  exceedingly  doubtful 
upon  what  issues  or  questions  the  Court  below  adjudicated. 
It  appears,  however,  that  one  of  the  defendants  was  acquit- 
ted, and  a  verdict  of  8500  damages  rendered  against  the  other. 
The  defendants  then  moved  the  Court  for  a  new  trial.  The 
motion  was  overruled,  and  judgment  entered  upon  the  ver- 
dict. This  decision,  overruling  the  application  for  a  new  trial, 
is  one  of  several  assignments  of  error  by  the  defendants,  and 
raises  the  question  as  to  the  sufficiency  of  the  contract  offered 
in  evidence  to  support  the  plaintiff's  action. 

The  bill  of  exceptions  taken  by  the  defendant,  sets  out  the 
contract  declared  on,  but  inasmuch,  as  it  does  not  say  that 
this  is  all  the  evidence  of  contract  offered  by  the  pla'intiff,  coun- 
sel objected  to  its  being  so  considered  by  the  Court.  It  is 
certainly  true,  as  a  general  rule,  that  when  the  overruling  of 
a  motion  for  a  new  trial  on  the  ground  of  the  verdict  being 
contrary  to  evidence  is  assigned  for  error,  that  it  should 
appear  to  this  Court,  that  all  the  evidence  given  on  the  trial 
below  is  preserved  for  their  consideration.  But  whether 
that  fact  appears  from  an  express  averment  to  that  effect  in 
the  bill  of  exceptions,  or  is  rendered  manifest  in  any  other 
way,  is  perfectly  immaterial.  All  that  the  Court  requires,  is 
to  be  satisfied  that  it  has  before  it  all  testimony  upon  which 
its  judgment  is  to  be  predicated,  and  there  is  enough  for  that 
purpose  in  this  case.     The  action  is  brought  upon  a  written 
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agreement  between  the  parties,  which  is  set  ont  so  fully  in 
the  declaration,  as  to  leave  no  question  as  to  its  identity.  It 
is  obvious,  therefore,  that  under  the  rules  of  practice,  no 
other  contract,  either  written  or  verbal,  could  have  been 
given  in  evidence.  A  statement,  therefore,  that  tins  was  all 
the  evidence  upon  this  point,  would  have  been  superfluous,  (a) 

It  also  insisted  that  the  defendant's  objections  to  the  con- 
tract comes  too  late ;  that  the  variance  between  it  and  the 
contract  should  have  been  taken  advantage  of,  by  moving  to 
exclude  it  from  being  read  in  evidence.  That  would  doubt- 
less have  been  the  defendant's  proper  course  to  effect  that 
object ;  but  it  is  not  a  mere  technical  variance  that  he  now 
objects  to,  but  the  total  insufficiency  of  the  contract  declared 
on  to  support  the  action,  because  of  its  containing  no  such 
promise  as  he  is  charged  with  the  breach  of.  If  this  be  true, 
the  defect  is  such  as  may  be  taken  advantage  of  on  motion 
for  a  new  trial,  notwithstanding  the  omission  of  the  defend- 
ant to  avail  himself  of  it  at  an  earlier  period. 

The  only  question,  then,  to  be  settled,  is  as  to  the  liability 
of  the  defendant  upon  his  contract  in  this  relation,  and  that 
is  one  of  easy  solution.  Except  as  to  the  price  and  time  of 
payment  for  the  work,  the  parts  of  the  contract  recited  con- 
tain all  the  stipulations  of  either  party,  and  none  of  these 
bind  the  defendant  to  allow  the  plaintiff  to  complete  the  car- 
penter's work  of  the  building,  nor  will  they  admit  of  any  such 
inference.  •  On  the  contrary,  the  amount  of  work,  and  the 
order  of  time  in  which  it  is  to  be  presumed  is  expressly  re- 
ferred to  the  discretion  of  the  defendant.  It  is  agreed  that 
Cassell  shall  put  all  his  hands  at  work  upon  the  building  of 
Stickney,  and  then  to  put  them  at  work  upon  such  parts  of 
the  building,  and  do  such  other  work  as  the  said  Stickney 
may  wish,  including  the  making  of  a  number  of  window  and 
door  frames,  at  specified  prices,  and  concludes,  that  when  the 
job  is  finished,  Stickney  will  pay  the  balance,  &c.  There  is 
certainly  nothing  in  the  terms,  or  nature  of  this  agreement 
that  can  convey  the  idea,  that  the  plaintiff  was  entitled  to  do 
more  of  the  work  required  to  complete  this  building  than  that 
specified.     The  expression,  "  when  the  job  is  finished,"  clearly 

(a)  Harris  v.  Miner,  28  111.  R.  138. 
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relates  to  the  job,  or  work  specified.  It  cannot  be  under- 
stood as  referring  to  the  finishing  the  building,  for  that  is  not 
provided  for,  or  even  mentioned  in  any  part  of  the  contract. 

It  is  also  worthy  of  remark,  that  there  is  no  testimony  going 
to  show  that  the  defendant  in  any  way  hindered  or  prevented 
the  plaintiff  from  completing  the  building,  (a)  But  without 
considering  this  ground  of  defence,  the  total  absence  in  the 
contract,  of  any  agreement  on  the  part  of  the  defendant,  to 
employ,  or  allow  the  plaintiff  to  finish  the  house,  precludes  a 
recovery  in  this  action.  It  is  not  pretended  that  the  plaintiff 
has  not  received  payment  for  all  the  work  done,  but  he  sues 
for  the  damage  he  alleges  he  has  sustained  in  not  being  per- 
mitted to  do  more.  If  the  defendant  had  contracted  to  that 
effect,  and  violated  his  contract,  he  would  undoubtedly  have 
been  liable,  but  there  is  no  such  stipulation  in  the  contract, 
and  the  defendant  is  not  bound  beyond  his  undertaking,  nor 
can  his  omission  to  object  to  the  contract  being  read  in  evi- 
dence on  the  trial,  extend  his  obligation,  so  as  to  make  him 
liable  for  the  breach  of  an  engagement  he  never  entered  into. 
No  additional  efficacy  was  imparted  to  the  contract,  by  giving 
it  in  evidence,  and  inasmuch  as  it  neither  supports  the  de- 
claration, nor  contains  the  covenant  which  the  defendant  is 
charged  with  the  breach  of,  the  verdict  of  the  jury  was  against 
evidence,  and  ought  to  have  been  set  aside. 

New  trial  awarded,  and  case  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 

(a)  Wise  v.  Chaney,  post  562  ;  Risinger  v.  Cheney,  2  Gil.  R.  70. 
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Lovell  Kimball  et   al.,   plaintiffs  in   error,    v.    Am  as  a    G. 
Cook,  defendant  in  error. 

Error  to  Kendall. 

Objections  to  depositions  must  be  made  before  the  trial,  otherwise  they 
will  be  considered  as  waived. 

Proceedings  under  the  Act  of  1839  to  enforce  a  mechanic's  lien,  are  in  the 
nature  of  a  proceeding  in  Chancery,  and  they  are  to  be  governed  by  the 
rules  and  practice  of  that  Court.  The  same  rules  of  evidence  are  ap- 
plicable, with  a  single  exception,  the  admissibility  of  parol  proof,  for 
which  the  Act  expressly  provides.  The  answer  of  the  defendant  in  such 
proceedings,  therefore,  so  far  as  it  is  responsive  to  the  bill  or  petition,  is 
admissible  in  evidence. 

By  the  word  "creditors,"  in  the  eleventh  section  of  the  Act  of  1839,  relating 
to  mechanic's  lien,  is  meant,  such  as  claim  a  lien  under  the  provisions  of 
the  Act. 

Bill  to  enforce  a  Mechanic's  Lien,  originally  filed  in  the 
La  Salle  Circuit  Court,  by  the  defendant  in  error  against  the 
plaintiffs  in  error.  The  venue  was  changed  to  Kendall 
county,  where  the  cause  was  heard  before  the  Hon.  John  D. 
Caton  and  a  jury,  at  the  April  term  1844,  when  a  verdict  was 
rendered  in  favor  of  the  complainant  below  for  $2400,  on 
which  a  judgment  was  entered  accordingly.  The  material 
facts  appear  in  the  Opinion  of  the  Court. 

J.  JButterfield,  and  J.  V.  A.  Hoes,  for  the  plaintiffs  in  error, 

A.  Lincoln,  0.  Peters,  and  T.  L.  Dickey,  for  the  defendant 
in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Caton.  J.*  Cook  filed  his  bill  in  the  La  Salle  Circuit 
Court,  under  the  Act  of  1839,  for  the  purpose  of  enforcing  a 
mechanic's  lien.  The  bill  sets  forth  the  contract  made  be- 
tween Cook  and  Kimball,  dated  3d  June,  1838,  by  which 
Cook  was  to  do  the  millright  work  of  a  flouring  mill,  in  a 
particular  manner  on  a  specified  lot  in  the  town  of  Marseilles, 


*  Wilson,  C.  J.  and  Lockwood,  J.  did  not  hear  the  argument  in  this  cause,  and  gave  no 
opinion. 


424  SUPREME  COURT. 

Kimball  et  al.  v.  Cook. 

for  which  he  was  to  receive  four  thousand,  eight  hundred  dol- 
lars, the  one  half  as  the  work  progressed.  It  then  avers  that 
he  had  done  the  work  according  to  the  contract,  except  put- 
ting in  a  corn  cracker,  which  Kimball  had  not  furnished. 
That  he  has  received  two  thousand,  four  hundred  dollars  in 
part  payment,  and  that  the  same  amount  still  remains,  due 
and  unpaid.  The  answer  denies  that  the  work  had  been  done 
in  pursuance  of  the  contract,  specifying  several  particulars, 
and  denied  that  anything  was  due.  A  replication  was  filed 
by  Cook,  and  the  venue  changed  to  the  county  of  Kendall, 
where  the  case  was  tried  by  a  jury,  who  found  a  verdict  for 
the  complainant  for  $2400,  the  full  amount  claimed  by  him, 
on  which  a  judgment  was  rendered. 

Exceptions  were  taken  to  several  decisions  of  the  Court 
during  the  trial,  and  to  an  instruction  to  the  jury,  which  are 
assigned  for  error.  We  will  consider  such  as  we  deem  im- 
portant. 

On  the  trial,  the  complainant  offered  to  read  the  deposi- 
tion of  one  Miller,  which  had  been  regularly  taken,  and  the 
defendants  objected  to  the  reading  of  the  answers  to  the  six- 
teenth and  seventeenth  interrogatories,  which  was  overruled 
by  the  Court  and  the  entire  deposition  read  to  the  jury. 
These  interrogatories  inquire  whether  the  contract  had  been 
complied  with  by  Cook,  in  the  amount  and  quantity  of  the 
work,  and  the  time  of  completion.  After  stating  some  de- 
fects in  the  work,  the  witness  said,  "Mr.  Skinner  and  myself 
went  into  a  packing  room,  and  examined  the  contract  by  our- 
selves, after  having  privately  examined  the  work  ;  we  came 
to  the  conclusion  that  the  contract,  according  to  our  judg- 
ment, was  fulfilled  on  the  part  of  Cook,  with  the  above  excep- 
tions." Even  admitting  that  this  part  of  the  deposition  was 
objectionable  on  account  of  its  generality,  and  also  of  its  in- 
volving a  construction  of  the  contract  within  itself,  yet  it  was 
too  late  to  make  such  an  objection  on  the  trial.  All  objec- 
tions which  might  be  obviated  by  a  re-examination  of  the 
witness  must  be  considered  as  waived,  if  not  taken  before 
the  trial.  This  part  of  this  deposition,  especially  when  taken 
in  connection  with  the  balance  of  it,  had  a  legitimate  ten- 
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dency  to  prove  the  complainant's  case,  and  the  party  cannot 
be  allowed  to  lull  his  adversary  into  security  by  his  silence, 
till  the  trial  commences,  and  then  spring  an  objection  on  him 
which,  if  sustained,  may  deprive  him  of  the  proof  of  mate- 
rial facts,  which  he  might  have  established  in  a  more  formal 
or  regular  mode,  had  the  objection  been  made  and  sustained 
at  an  earlier  period,  (a) 

It  is  assigned  for  error,  that  the  Court  instructed  the  jury, 
"  that  if  they  believe,  from  the  evidence,  that  the  defendant, 
Kimball,  or  any  person  under  him,  took  possession  of  the 
mill,  and  used  the  same,  that  the  plaintiff  is  entitled  to  reco- 
ver the  value  of  the  work  performed  by  him  on  said  mill, 
although  the  same  was  not  fully  completed  according  to  the 
contract;  that  the  jury,  in  such  case,  should  find  for  the  plain- 
tiff for  the  work  so  performed,  according  to  the  contract  price, 
deducting  therefrom  such  damages  as  the  defendant,  Kimball, 
may  have  sustained  by  reason  of  the  non-performance  of  the 
residue  of  the  work  agreed  by  the  contract  to  be  performed, 
and  also  deducting  the  payments  made  on  the  said  contracts." 

Under  this  form  of  action,  we  are  of  opinion  that  this  in- 
struction was  not  correct.  The  suit  was  instituted  on  a  special 
contract,  and  the  bill  averred  a  performance  on  the  part  of 
the  complainant,  except  in  one  particular,  when  he  was  pre- 
vented from  performing  by  the  defendant.  To  have  sustained 
his  case,  he  must  have  proved  it  substantially  as  alleged.  He 
could  not  abandon  it,  and  go  as  for  a  quantum,  meruit.  This 
instruction  was  given  upon  the  hypothesis,  that  the  jury  should 
find  that  the  plaintiff  had  not  complied  with  his  part  of  the 
contract.  But  the  jury  found  that  he  had  completed  his  part 
of  the  agreement,  and  consequently  the  contingency  did  not 
occur  in  the  deliberations  of  the  jury,  when  it  would  have 
become  necessary  to  apply  the  principle  laid  down  in  the  in- 
struction. We  know  that  they  must  have  found  that  the  con- 
tract was  complied  with  on  the  part  of  Cook,  from  the  fact 
that  they  assessed  the  complainant's  damages  at  $2400,  which 
was  the  full  amount  claimed  by  him  as  unpaid  on  the  entire 
contract.     For  this  error  we  should  not  reverse  the  judgment. 

The  next  and  by  far  the  most  important  question  is,  whether 

(a)  Frink  v.  McClung,  4  Gil.  R.  677  and  notes ;  Pittman  v.  Gaty,  5  Gil.  R.  190. 
TOL.    71.  51 
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the  Court  decided  properly  in  denying  the  application  of 
Kimball,  to  read  as  evidence  to  the  jury  that  portion  of  his 
answer  which  is  responsive  to  the  bill.  In  order  to  deter- 
mine this,  it  is  necessary  to  ascertain  whether  this  is  a  pro- 
ceeding at  Law,  or  in  Chancery.  It  is  not  so  much  by  what 
the  proceeding  may  be  called,  as  the  powers  with  which  the 
Court  is  clothed,  the  mode  by  which  the  Court  is  to  proceed, 
the  interests  to  be  affected,  and  the  end  to  be  attained,  to 
which  we  must  look  to  determine  the  true  nature  and  char- 
acter of  this  proceeding.  It  is  true  that  this  Court,  in  the 
case  of  Turney  v.  Saimders,  4  Scam.  533,  said  that  the  law 
of  1839  has  made  this  a  Chancery  proceeding,  but  as  that  was 
not  the  direct  question  before  the  Court,  and  as  that  remark 
was  incidentally  made  in  attempting  to  illustrate  another 
question,  we  do  not  consider  ourselves  bound  by  it  as  au- 
thority. Hence  we  shall  proceed  to  examine  this  question 
as  a  new  one  before  this  Court. 

The  first  and  second  sections  of  the  Act  to  create  the  lien, 
specify  its  extent  and  the  nature  of  the  contracts  under  which 
it  may  exist.  The  third  section  provides,  that  the  creditor 
shall  proceed  by  bill  or  petition,  and  declares  that  "  the  filing 
of  the  bill  or  petition  in  the  clerk's  office,  and  suing  out  a 
summons  thereon,  shall  be  deemed  the  commencement  of  the 
suit."  The  fourth  section  provides  that  the  bill  or  petition 
shall  contain  a  statement  of  the  contract,  a  description  of  the 
premises  sought  to  be  subjected  to  the  lien,  and  all  other  facts 
and  circumstances  necessary  to  a  full  understanding  of  the 
rights  of  the  parties,  and  shall  be  considered  the  foundation 
of  the  action,  "  and  upon  filing  which  with  the  clerk,  a  sum- 
mons shall  issue  thereon  against  all  persons  made  parties  as  is 
required  upon  filing  bills  in  Chancery."  The  cause  of  action 
is  stated  by  bill,  which  is  to  contain  the  same  matter  as  a  bill 
in  Chancery,  and  like  suits  in  Chancery,  the  bill  must  be  filed 
before  the  process  goes  out,  and  this  process  also  must  be  the 
same  as  in  Chancery,  which,  of  course,  must  be  served  by  the 
sheriff  by  copy  as  a  summons  out  of  Chancery.  Thus  far  every 
thing  is  entirely  inconsistent  with  a  suit  at  Law,  but  is  perfectly 
identical,  in  every  respect,  with  a  proceeding  in  Equity. 
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But  the  provisions  of  the  law  in  relation  to  the  parties  to 
the  suit  are  still  more  distinctive,  if  possible.  The  tenth  sec- 
tion says, — "  In  proceedings  under  this  Act,  all  persons  inter- 
ested in  the  subject  matter  of  the  suit,  or  in  the  premises 
intended  to  be  sold,  may  on  application  to  the  Court  wherein 
the  suit  is  pending,  become  parties  at  any  time  before  final 
judgment."  And  the  fifteenth  section  provides,  that  persons 
having  liens  on  the  premises,  and  whose  claims  are  not  due  at 
the  time  of  the  commencement  of  the  suit  may  become  par- 
ties, and  the  twenty  third  section  declares,  that  "parties  in 
interest,  within  the  meaning  of  this  Act,  shall  include  all 
persons  who  may  have  any  legal  or  equitable  claim  to  land  or 
lots  upon  which  a  lien  may  be  attempted  to  be  enforced  under 
the  provisions  of  this  Act."  By  this  it  will  be  seen  that  all 
persons  whose  interests,  either  legal  or  equitable,  direct  or 
remote,  may,  by  any  possibility,  be  affected  by  the  proceed- 
ing, may  become  parties,  and  they  not  only  have  the  right  to 
become  parties,  but  from  the  unlimited  power  which  the 
Court  has,  to  settle  and  finally  determine  all  their  rights  and 
interests,  of  whatever  name  or  character  they  may  be,  so  far 
as  they  may  be  affected  by  the  lien,  they  are  necessary  par- 
ties, as  much  as  in  any  Chancery  suit  whatever.  The  manner 
of  making  them  parties,  too,  is  the  same  as  in  ordinary  Chan- 
cery suits,  for  by  the  fifth  section,  it  is  provided, — "For  the 
purpose  of  bringing  all  the  parties  in  interest  before  the  Court 
the  Court  shall  have  power  to  permit  amendments  to  any 
part  of  the  pleadings,  and  to  issue  process,  make  all  orders 
requiring  parties  to  appear,  and  requiring  notice  to  be  given 
by  publication  in  newspapers,  that  are  or  may  be  authorized 
in  proceedings  in  Chancery."  We  see  the  same  mode  pre- 
scribed for  making  new  parties,  adopted  by  Courts  of  Chan- 
cery, and  should  it  be  made  to  appear  to  the  Court  at  any 
time,  that  other  persons  are  interested,  the  Court  would 
compel  the  complainant  to  make  the  necessary  parties  by 
amending  his  bill,  and  taking  the  usual  and  necessary  steps 
to  bring  in  such  new  parties.  As  to  the  parties,  then,  the 
proceeding  is,  in  all  its  features,  a  Chancery  proceeding  and 
totally  inconsistent  with  a  suit  at  law. 
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We  will  now  examine  further  the  practice  prescribed,  and 
powers  expressly  conferred  by  the  Act,  to  arrive  at  the  relief 
to  be  afforded. 

And  first,  of  making  up  the  issues.  By  the  seventh  section 
of  the  Act,  it  is  provided  that  the  defendants  shall  answer 
the  bill  under  oath,  "  and  the  plaintiff  shall  except  or  reply  to 
the  answer  as  though  the  proceeding  was  in  Chancery.  The 
answer  shall  be  regarded  as  the  plea  of  the  defendant,  and  by 
a  replication  thereto  an  issue  or  issues  shall  be  formed, 
which  shall  be  tried  by  the  Court,  or  by  a  jury  under  the 
direction  of  the  Court,  as  the  Court  may  direct,  or  the  parties 
agree.  The  eighth  section  provides,  that  the  defendants  shall 
answer  the  bill  on  or  before  the  day  on  which  the  cause  is 
set  for  trial,  and  the  issue  or  issues  in  the  cause  shall  be  made 
up  under  the  direction  of  the  Court,  and  oral  testimony  shall 
be  received  as  in  cases  at  law.  The  nineteenth  section  pro- 
vides, that  different  creditors,  claiming  the  benefit  of  the 
hen,  may  contest  each  others'  rights,  "and  upon  all  questions 
made  by  parties,  the  Court  shall  require  issues  at  law  or  fact 
to  be  formed  so  as  to  bring  about  a  speedy  decision  thereof." 

These  are  all  of  the  specific  provisions  in  relation  to  making 
up  the  issues,  which  are  ordinarily  to  be  made  up  by  the  bill, 
answers  and  replication  alone ;  but  in  extraordinary  cases, 
issues,  as  in  the  Court  of  Chancery,  are  to  be  made  up  under 
the  direction  and  discretion  of  the  Court,  and  to  attain  ali  the 
ends  of  justice,  more  comprehensive  powers  could  not  be 
useful,  or  desired.  They  are  identically  the  same  with  those 
known  to  the  Courts  of  Chancery,  and  those  alone.  As  in 
Chancery  cases,  no  rejoinder  can  be  filed,  the  replication 
must  of  course  be  general,  and  hence,  if  the  answer  sets  up 
new  matter  which  requires  to  be  admitted  and  avoided,  or 
otherwise  specially  replied  to,  no  doubt  can  be  entertained 
but  it  must  be  done  by  amending  the  bill,  and  inserting  the 
new  matter  in  the  charging  part  of  the  bill,  and  then  explain- 
ing it  as  in  ordinary  cases  in  Chancery.  Thus,  should  a  de- 
fendant come  in  and  set  up  an  incumbrance  by  judgment  or 
mortgage,  as,  by  the  twenty  second  section,  the  complainant 
would  have  a  right  to  contest  its  validity  by  showing  fraud, 
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payment  or  the  like,  the  only  appropriate  mode  in  which  the 
complainant  conld  present  that  matter  would  be  by  amend- 
ing his  bill  as  above  suggested.  But  as  there  may  be  so  many 
defendants  who  may  have  such  a  variety  of  complicated, 
jarring  and  hostile  interests,  whose  rights,  as  we  shall  pres- 
ently see,  may  be  tried  at  different  times,  the  eighth  and 
nineteenth  sections,  as  if  to  leave  no  power  wanting,  which  is 
possessed  by  Equity  tribunals,  provides  for  making  up  such 
special  issues  under  the  direction  of  the  Court  as  may  be 
deemed  necessary.  As  it  was  not  necessary  to  attain  the 
end  sought,  to  authorize  any  new  mode,  or  invent  any  new 
plan  for  constructing  issues  unknown  both  to  Courts  of  Law 
and  Equity,  these  sections  must  only  be  understood  as  adopt- 
ing, in  this  proceeding,  what  was  before  familiar  to  Courts 
of  Equity,  as  making  up  feigned  issues,  orders  of  reference 
to  a  Master  to  inquire  and  report  as  to  particular  matters  and 
the  like. 

We  will  next  examine  as  to  the  form  of  trial  to  be  pursued 
in  this  case.  It  is  insisted  that,  in  the  seventh  section,  there 
is  a  departure  from  the  known  course  of  Chancery  proceed- 
ing. It  says, — "An  issue,  or  issues,  shall  be  formed,  which 
shall  be  tried  by  the  Court,  or  by  a  jury  under  the  direction 
of  the  Court,  as  the  Court  may  direct  or  the  parties  agree." 
So  far  from  this  being  a  departure  from  the  mode  of  proceed- 
ing in  Chancery,  it  is  a  strict  and  literal  description  of  it. 
The  same  discretion  is  here  given  to  the  Court,  which  is 
possessed  by  those  Courts.  Should  the  parties  agree  to  have 
a  trial  by  the  jury,  and  the  Court  should  make  no  special  order 
in  the  case,  a  jury  would  be  called,  or  should  the  Court  think 
proper  to  call  to  its  aid  a  jury,  it  could  do  so,  notwithstanding 
both  parties  should  object.  Otherwise,  the  trial  would  be 
before  the  Chancellor  as  in  ordinary  cases.  In  this,  as  in  all 
of  its  other  features  thus  far,  we  find  the  course  of  Chancery 
Courts  provided. 

The  eighth  section  provides,  that  "oral  testimony  shall  be 
received  as  in  cases  at  law."  Here  is  the  first,  and  indeed 
the  only  substantial  departure  to  be  found  in  this  Act,  from 
the  usual  and  appropriate  Chancery  practice.    And  yet  this 
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departure  can  hardly  be  said  to  be  a  substantial  departure, 
at  least  not  a  very  important  one,  for  either  party  may,  if  he 
choose,  pursue  the  usual  mode  of  taking  depositions,  so  as  he 
should  not  delay  the  other  party  thereby,  for  this  provision 
is  introduced  for  the  purpose  alone  of  expediting  the  proceed- 
ing. And  can  it  with  propriety  be  said,  that  because  the 
legislature  has  seen  fit  to  authorize  the  parties  to  introduce 
oral  testimony  on  the  trial,  if  they  choose,  for  that  reason 
alone  it  shall  be  held  not  to  be  a  Chancery  proceeding,  not- 
withstanding in  every  other  respect  it  is  clearly  so  %  In  pro- 
ceedings for  divorce  the  same  rule  obtains,  and  the  statute 
provides  that  the  issue  "shall  be  tried  by  a  jury,"  and  yet  I 
can  hardly  think  that  any  one  would  deny  that  that  is  a  Chan- 
cery proceeding,  in  every  respect.  The  legislature  might 
adopt  that  rule  in  all  cases  in  Chancery,  and  still  they  would 
undoubtedly  belong  to  that  branch  of  jurisprudence. 

There  is  a  provision  in  the  sixteenth  section,  which  is  alone 
compatible  with  a  Chancery  proceeding,  which  I  will  here 
notice,  and  that  is,  when  there  are  several  creditors,  their 
issues  may  be  tried  separately,  and  the  want  of  preparation  in 
one,  shall  not  delay  the  other,  although  the  Court  may,  if  it 
thinks  proper,  delay  ordering  a  sale  on  one  claim  till  all  the 
issues  are  tried. 

A  variety  of  questions  of  fact  may  arise  where  no  direct 
issues  are  formed  by  the  pleadings,  and  especially  under  the 
twentieth  section.  It  secures  to  the  lien  of  the  mechanic  a 
priority  over  previous  incumbrancers  upon  the  buildings 
erected,  and  materials  furnished,  "and  upon  questions  arising 
between  previous  incumbrancers  and  creditors,  under  the 
provisions  of  this  Act,  the  previous  incumbrancer  shall  be  pre- 
ferred to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract.  And  the  Court  shall  ascertain  by  jury 
or  otherwise,  as  the  case  may  require,  what  proportion  of  any 
sale  shall  be  paid  to  the  several  parties  in  interest."  All  the 
controversies  contemplated  by  this  section  must  arise  between 
creditors  and  incumbrancers  alone,  and  in  case  of  several  lien 
creditors,  and  several  previous  incumbrancers,  the  provision 
of  the  sections  propose,  that  the  various  questions  of  fact  to 
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be  ascertained,  may  be  altogether  too  complex  to  admit  of  a 
jury  trial,  for  it  says,  "  the  Court  shall  ascertain  by  a  jury,  or 
otherwise,  as  the  case  may  require,  what  proportion  of  the  pro- 
ceeds of  any  sale  shall  be  paid  to  the  several  parties  in  in- 
terest." Whenever,  in  the  opinion  of  the  Court,  the  circum- 
stances of  the  case  should  require  it,  it  would  be  its  duty  to 
resort  to  the  usual  modes  known  to  Chancery  Courts,  to  as- 
certain the  necessary  facts  to  enable  it  to  make  a  proper 
final  order. 

We  will  now  inquire  more  particularly  into  the  nature  of 
the  relief  which  may  be  granted  by  the  Court.  This,  we 
shall  see,  is  as  broad  and  universal  as  the  varied  and  compli- 
cated rights  of  the  various  parties  may  require,  and  is  as 
complete  and  comprehensive  as  that  which  is  ever  granted 
by  the  Courts  of  Chancery.  Several  portions  of  the  statute 
bearing  more  or  less  upon  the  relief  to  be  granted  have 
already  been  stated,  and  hence  it  will  only  be  necessary  to 
refer  to  such  other  portions  of  the  Act  as  bear  on  that  branch 
of  the  inquiry. 

By  the  eleventh  section,  it  is  declared,  that  "upon  ques- 
tions arising  between  different  creditors,  no  preferences  shall 
be  given  to  him  whose  contract  was  first  made."  By  "  cred- 
itors "  here,  is  meant,  such  as  claim  a  lien  under  the  provis- 
ions of  this  Act.  The  twelfth  section  provides,  that  the  Court 
shall  ascertain  the  amount  due  each  creditor,  and  shall  direct 
the  application  of  the  proceeds  of  sales  to  be  made  to  each 
in  proportion  to  their  several  amounts.  The  fifteenth  sec- 
tion provides,  that  creditors  whose  claims  are  not  due,  may 
have  the  amount  ascertained,  which  shall  be  allowed  them, 
deducting  interest  to  be  computed  to  the  time  when  they 
would  become  due.  The  fourteenth  and  sixteenth  sections 
provide  for  the  order  of  sale.  The  eighteenth  section  pro- 
vides for  making  the  representatives  of  deceased  persons 
"parties,  as  though  it  was  a  suit  in  Chancery."  As  before 
stated,  the  twentieth  section  secures  to  the  lien  of  the  me- 
chanic a  priority  over  previous  incumbrancers,  upon  the  build- 
ings erected  and  materials  furnished.  The  twenty  second 
section  says :  "  Creditors,  who  file  bills  or  petitions  under  this 
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Act,  may  contest  the  validity  of  the  incumbrances,  as  well 
in  regard  to  amount,  as  to  their  justice,  and  any  incumbrance, 
whether  by  mortgage,  judgment,  or  otherwise,  charged  and 
shown  to  be  fraudulent  in  respect  to  such  creditor,  or  in  re- 
spect to  creditors  generally,  may  be  set  aside  by  the  Court, 
and  the  premises  made  subject  to  the  lien  discharged  from 
such  fraudulent  incumbrance."  It  may  well  be  asked,  what 
greater  powers  for  granting  the  most  full  and  complete  relief, 
which  any  case  may  call  for,  is  possessed  by  a  Court  of 
Chancery?  It  is  as  broad  as  any  exigency  can  possibly 
require, — as  comprehensive  as  justice,  under  any  circum- 
stances can  ever  demand. 

When  we  look,  then,  to  the  parties  to  the  suit,  the  mode 
of  proceeding  expressly  pointed  out  in  the  Act,  and  the  relief 
to  be  administered,  we  find  in  all  its  features  strictly  a  Chan- 
cery proceeding,  and  nothing  else.  And  an  explicit  declara- 
tion in  the  Act  that  it  should  be  such,  could  not  have  made 
it  more  so. 

But  as  if  to  remove  all  doubts,  if  any  could  exist,  after 
these  ample  provisions,  as  to  the  nature  of  this  proceeding, 
the  twenty  third  section  says,  "  In  proceedings  under  this  Act, 
the  Courts  are  vested  with  all  the  powers  of  Courts  of  Chan- 
cery, and  shall  be  governed  by  the  rules  of  proceeding  and 
decision  in  these  Courts,  so  far  as  may  be  necessary  to  carry 
into  full  and  complete  effect  the  provisions  hereof,  and  so  far 
as  those  rules  of  proceeding  and  decision  are  applicable  to 
cases  and  questions  presented  for  adjudication  and  decision." 

But  the  nature  of  the  right  created  and  remedy  afforded, 
would  seem  to  render  it  a  proper  subject  for  Chancery  juris- 
diction. The  Act  creates  a  latent,  secret  lien,  which  may 
be  enforced  as  against  all  the  world,  if  the  suit  is  commenced 
within  six  months  after  the  demand  falls  due,  while  as  to  the 
proprietor,  for  whom  the  building  is  erected,  there  is  no  limi- 
tation. It  is  unknown  to  the  world  like  a  vender's  lien,  or  a 
resulting  trust,  and  as  appropriately  could  the  Courts  of  Law 
enforce  them,  as  to  carry  out  the  object  contemplated  by 
this  Act. 

I  have  examined  this  statute  more  extensively  than  I  should 
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have  done,  had  I  not  understood  that  the  same  construction 
has  been  uniformly  given  to  it  in  the  Circuit  Courts,  when- 
ever the  question  has  been  presented,  that  was  given  in  this 
case  ;  but  the  more  attentively  I  have  examined  this  Act,  and 
considered  it,  the  more  am  I  convinced  that  it  is  purely,  in 
all  its  features,  a  Chancery  proceeding,  to  be  governed  by 
the  rules  and  practice  of  these  Courts. 

It  the  conclusion  be  correct,  it  would  seem  to  be  conclu- 
sive that  the  rules  of  evidence  should  be  adopted,  which 
exist  in  favor  of  Courts  of  Chancery,  instead  of  those  which 
obtain  in  Courts  of  Law,  except  in  the  admissibility  of  parol 
proof,  which  is  expressly  provided  for  by  the  Act.  We  must, 
of  course,  adopt  the  rules  of  one  Court  or  the  other,  else 
suitors,  will  never  know  on  what  they  are  to  depend, — else 
the  rules  of  evidence  will  be  ever  fluctuating  and  uncertain, 
until  every  imaginary  question  has  been  settled  in  this  Court. 
If  the  nature  of  the  proceeding  is  to  have  any  influence,  I 
think  not  a  doubt  can  be  left  as  to  which  is  the  proper  rule. 
But  even  if  it  were  doubtful  as  to  which  side  of  the  Court 
this  proceeding  properly  belongs,  the  slightest  reflection  must 
convince  us  not  only  of  the  propriety,  but  of  the  absolute 
necessity  of  adopting  the  rules  of  evidence  known  to  the 
Courts  of  Equity.  By  the  rules  of  the  Courts  of  Law,  no 
party  to  the  record  can  be  a  witness  without  the  consent  of  all 
the  other  parties,  while,  in  Courts  of  Chancery,  it  is  nonobjec- 
tion that  he  is  a  party  to  the  record,  but  the  only  inquiry  is, 
whether  he  is  called  to  support  his  own  interest.  The  same 
necessity  which  has  created  this  rule  in  Courts  of  Equity, 
requires  it  to  be  adopted  in  this  case.  In  the  same  suit,  there 
may  be,  in  effect,  two  or  more  different  plaintiffs  seeking  to 
enforce  distinct  and  separate  liens,  under  contracts  totally 
disconnected  from  each  other.  And  there  may  be,  also,  a 
great  variety  of  defendants,  either  mediately  or  immediately 
interested  in  the  suit.  Some  of  the  parties  may  be  interested 
in  some  issues  and  entirely  indifferent  as  to  others,  on  the 
trial  of  which  they  might  be  important, — nay,  the  only  wit- 
nesses. Without  adopting  the  rules  of  Equity  in  this  respect, 
there  might  be  a  great  delay,  or  a  total  denial  of  justice. 

voi«  vi.        52 
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And  now,  when  we  see  that  this  is  strictly  a  Chancery  pro- 
ceeding,— when  we  see  that  the  general  rules  of  evidence 
adopted  in  Equity  must  prevail  here, — when  we  see  that  the 
Act  expressly  declares  that  the  Court  "  shall  be  governed  by 
the  rules  of  proceeding  and  decision  in  these  Courts,"  so  far 
as  they  are  applicable,  ought  we,  without  any  reason,  to  de- 
part from  these  "rules  of  proceeding  and  decision,"  when 
called  upon  to  decide,  whether  the  answer  of  the  defendant, 
which  he  is  called  upon  by  the  plaintiff,  and  compelled  by  the 
law  to  swear  to,  is  evidence  in  the  cause,  so  far  as  it  is  re- 
sponsive to  the  bill  ?  What  reason  ever  existed  for  making 
any  answer  in  Chancery  evidence,  that  does  not  apply  here  ? 
He  is  called  upon  by  the  plaintiff  to  answer  under  oath  as  to 
specific  matter,  and  as  to  those  matters  he  necessarily  makes 
him  a  witness.  The  defendant  is  not  a  volunteer,  but  he  is 
forced  in  by  the  plaintiff,  and  compelled  to  testify  against  his 
wishes.  When  thus  forced  in,  and  "  his  conscience  put  upon 
the  moral  rack,"  shall  we  hold  that  he  has  only  told  the  truth, 
when  he  has  testified  against  himself?  Compared  with  such 
a  rule  it  would  be  mercy,  in  the  first  instance,  to  presume 
everything  against  him  instead  of  calling  for  his  oath,  and 
then  giving  it  no  credence,  but  rather  presuming  that  he  has 
committed  a  perjury.  I  have  no  doubt  but  I  decided  wrong 
in  the  Court  below,  and  that  the  answer  of  the  defendant,  so 
far  as  it  was  responsive  to  the  bill,  should  have  been  read  to 
the  jury  as  evidence,  (a) 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  for  further  proceedings  not  inconsistent  with  this 
Opinion. 

Young,  J.  delivered  the  following  dissenting  opinion. 

I  dissent  from  the  Opinion  of  the  Court,  for  the  reason  that 
I  am  not  prepared  to  admit,  that  the  answer  of  a  defendant 
in  a  suit  to  enforce  a  mechanic's  lien,  although  sworn  to, 
should  be  regarded  as  an  answer  to  an  ordinary  bill  in  Chan- 
cery. If  so,  it  may  be  used- as  evidence  by  the  defendant  at 
the  trial,  and  could  only  be  disproved  by  the  evidence  of  two 
witnesses,  or  one  witness  and  strong  corroborating  circum- 
stances, tantamount  to  the  evidence  of  another.    It  does  not 

(a)  Morrison  v.  Stewart,  24  111.  B.  24. 
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appear  to  me  that  any  such  effect  was  intended  by  the  statute 
to  be  given  to  such  an  answer.  This  is  a  proceeding  sui 
generis,  and  the  statute  should,  in  my  judgment,  receive  a 
liberal  construction  in  favor  of  mechanics.  I  regard  such  an 
answer,  although  in  writing  and  sworn  to,  as  importing  no 
more  verity  than  the  answer  of  a  garnishee  to  an  interrogatory 
in  proceeding  by  attachment,  or  the  evidence  of  such  a  defen- 
dant, if  he  had  been  required  by  the  law  to  testify  orally  in 
open  Court ;  and,  in  either  case,  it  is  my  opinion,  that  the 
testimony  of  a  single  witness,  or  such  circumstantial  proof 
as  would  be  satisfactory  to  the  jury,  should  be  allowed  to 
preponderate  against  such  answer,  or  evidence  of  the  de- 
fendant. 

Judgment  reversed. 


James  Day  et  al.,  plaintiffs  in  error,  v.  William  F.  Graham, 
defendant  in  error. 

Error  to  La  Salle. 

The  statute  requiring  the  clerk  of  each  Circuit  Court  to  keep  a  judgment 
docket  is  merely  directory  to  the  clerk ;  and  the  failure,  on  his  part,  to 
comply  with  such  direction,  will  not  prevent  the  attaching  or  continuing 
of  a  judgment  lien,  or  vitiate  any  of  the  proceedings  under  it,  for  there 
is  no  law  making  the  docketing  of  a  judgment  a  pre-requisite  to  its  be- 
coming a  lien,  or  to  the  issuing  of  an  execution  thereon.  If  any  one  is 
injured  by  the  neglect  of  the  clerk  to  perform  his  duty  in  this  respect, 
his  remedy  is  against  the  clerk  by  suit. 

A  sale  of  lands  and  town  lots,  en  masse,  which  are  susceptible  of  division, 
is  illegal,  and  the  sale  will  be  set  aside,  either  on  motion,  or  by  bill  in 
equity,  according  to  circumstances,  (a)  When  the  plaintiff  in  the  execu- 
tion is  the  purchaser,  and  has  not  conveyed  the  property  to  a  third  per- 
son, the  injured  party  may  have  the  sale  set  aside  on  motion  ;  but  if  he 
has  conveyed  to  a  third  person,  who  is  a  purchaser,  the  remedy  is  in  a 
Court  of  Equity. 

Several  tracts  of  land  and  town  lots,  after  being  duly  advertised  by  the 
sheriff,  were  offered  by  him  for  sale  on  execution  in  separate  pieces,  but 
no  bid  was  made  for  either  of  them.  They  were  then  offered  for  sale, 
en  lifasse,  and  were  struck  off  to  one,  who  was  the  attorney  of  record  of 
the  judgment  creditor,  in  his  own  right :  Held,  that,  as  he  did  not  pur- 
chase as  an  attorney,  but  in  his  own  right  he  must  be  regarded  as  a  third 
person,  but  would  be  chargeable  with  notice  of  all  irregularities,  if  any, 
and  should  have  an  opportunity  of  explaining  away  those  circumstances, 
which  might  defeat  his  title,  (b) 

This  was  a  proceeding  by  motion,  in  the  La  Salle  Circuit 
Court  made  by  sundry  judgment  creditors  and  others,  judg- 
Ca)  Lee  McLean  County  Bank  v.  Flagg,  31  111.  R.  290. 
(6)  Day  v.  Graham,  i  Gil.  R.  389. 
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ment  debtors,  at  the  November  term  thereof,  1842,  to  set 
aside  &fi.fa.  and  sale  made  by  virtue  of  the  same.  The  mo- 
tion was  based  upon  the  records  and  proceedings  in  the  cause, 
and  upon  affidavit.  The  defendant  resisted  the  motion,  and 
filed  counter  affidavits,  when  the  same  was  taken  under  ad- 
visement. Afterwards,  at  the  November  term  1843,  the  Hon. 
JohnD.  Caton  presiding,  the  motion  was  denied. 

The  material  facts  in  the  case  appear  in  the  Opinion  of  the 
Court. 

J.  Butterfield,  and  O.  Peters,  for  the  plaintiffs  in  error. 

JV.  IT.  Purple,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.*  In  1837,  Graham  obtained  a  judgment  against 
Henry  L.  Brush,  James  Day  and  twelve  others  in  the  La 
Salle  Circuit  Court,  for  two  hundred,  forty  six  dollars,  and 
twenty  nine  cents,  debt,  and  twenty  two  dollars  and  seventy 
five  cents,  costs,  by  John  Y.  A.  Hoes,  his  attorney.  On  the 
twenty  second  day  of  September,  1837,  the  following  entry  of 
this  judgment  was  made  in  the  judgment  docket : 

"Brush,  Henry  L.  et  al.  j  William  F.  Graham,  $246.29. 

19.62£ 
8.12* 


$22.75." 
In  October,  an  execution  issued,  upon  which  two  hundred, 
thirty  three  dollars,  and  fifty  five  and  three  fourths  cents 
were  made,  and  indorsed.  On  the  eighth  day  of  April:  1838, 
another  issued  for  the  residue  which  was,  by  an  indorsement, 
thirty  six  dollars,  and  seventy  eight  and  one  half  cents,  with 
interest  from  the  twenty  second  day  of  September,  1837.  On 
the  twenty  sixth  day  of  May,  1838,  the  sheriff  returned  it 
with  his  certificate  thereto  attached,  by  which  it  appeared 
that  he  had  levied  the  same   upon  eight  distinct  parcels  of 

*  Wilson,  C.  J.  did  not  sit  in  this  case. 
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land  amounting  to  seven  hundred  and  twenty  acres,  lying  in 
eight  different  sections,  five  different  townships,  and  four 
different  ranges,  and  also  upon  four  town  lots  in  the  town  of 
Ottawa;  that  on  the  twenty  ninth  day  of  April,  at  nine  o'clock, 
A.  M.,  he  proceeded  to  offer  said  lands  for  sale,  at  the  Court 
House  door  in  separate  and  distinct  parcels,  and  received 
no  bid  for  either  of  them.  He  then  offered  the  whole  together, 
when  John  Y.  A.  Hoes  bid  for  the  whole,  fifty  dollars,  and 
sixty  two  and  a  half  cents,  which  being  the  highest  and  best 
bid,  he  sold  the  same  to  him  at  that  sum.  The  sheriff  execu- 
ted a  deed  to  Hoes  for  these  lands,  on  the  thirtieth  day  of 
July,  1840,  which  was  filed  for  record  on  the  fourteenth  day  of 
April,  1842. 

At  the  November  term  of  said  Court,  1 843,  the  plaintiffs  in 
error,  and  six  other  judgment  creditors  came  by  attorney, 
and  upon  due  notice  to  Hoes,  as  attorney  for  Graham  upon 
the  record,  and  as  purchaser  at  said  sale,  moved  the  Court 
to  set  aside  the  execution,  and  sale  made  under  it,  and  all 
subsequent  proceedings,  for  irregularity  in  issuing  it,  because 
there  was  no  docket  of  any  judgment,  which  would  author- 
ize its  issuing,  and  that  the  sale  under  it  was  irregular,  in 
violation  of  law,  fraudulent  and  oppressive. 

In  support  of  this  motion,  the  plaintiffs,  Day  and  the  other 
defendants  in  that  judgment,  six  others  as  judgment  creditors 
of  Day,  read  the  affidavit  of  Justin  Butterfield,  their  attorney 
in  this  motion,  and  the  attorney  of  the  latter  on  record  for 
obtaining  their  two  respective  judgments  against  Day,  which 
states  in  substance,  among  other  things,  that  at  the  time  said 
property  was  bid  off  by  Hoes,  it  was  worth  four  thousand 
dollars  or  thereabout,  as  he  is  informed  and  believes,  and 
still  is  worth  that  sum ;  that  at  the  time  of  the  sale,  the  title 
of  all  said  land  was  in  the  said  James  Day,  as  appears  by  the 
records  in  the  recorder's  office,  as  deponent  verily  believes, 
and  that  there  was  no  dispute  or  doubt  about  the  title  to  said 
lands ;  that  at  the  time  of  the  sale,  and  most  of  the  time  since, 
the  said  James  Day  was  and  has  been  deranged,  or  a  lunatic, 
and  wholly  incompetent  to  transact  business  of  any  kind ; 
that  Rhodes  and  C.  &  W.  H.  Weed,  three  of  the   creditors 
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represented  in  this  motion,  at  the  April  term  of  said  Court 

1838,  recovered  a  judgment  against  James  Day  for  the  sum 
of  three  thousand,  five  hundred,  fifty  five  dollars  and  twenty 
one  cents,  damages  and  costs ;  that  execution  issued  thereon 
on  the  nineteenth  day  of  October,  1839,  which  was  levied  on 
five  tracts  and  one  lot  in  Ottawa,  being  the  same  lands  pur- 
chased by  said  Hoes,  and  after  duly  advertising,  the  same 
were  sold  by  the  sheriff"  on  the   twentieth  day  of  December, 

1839,  and  bid  off  by  the  plaintiffs  in  that  judgment  in  separate 
parcels  at  separate  sums,  amounting  in  the  whole  to  two  thou- 
sand, nine  hundred  dollars ;  that  Swords,  Halstead  and  Cor- 
ning, the  other  three  creditors  represented  in  this  motion,  at 
the  same  term  of  said  Court  1838,  recovered  a  judgment 
against  said  day,  for  the  sum  of  one  thousand,  one  hundred, 
twenty  three  dollars  and  forty  four  cents,  damages  and  costs  ; 
that  executon  issued  thereon  on  the  nineteenth  day  of  Octo- 
ber, 1839,  which  was  duly  levied  on  two  other  tracts  of  the 
same  land  sold  to  said  Hoes,  and  duly  advertised  and  sold  on 
the  twentieth  day  of  December,  1839  to  the  said  plaintiffs 
in  the  last  mentioned  judgment,  in  separate  parcels  and  at 
separate  sums  amounting  to  the  sum  of  nine  hundred  dollars  ; 
that  the  bids  in  the  aggregate  by  said  creditors  of  Day,  amount 
to  the  sum  of  three  thousand,  eight  hundred  dollars,  for  the 
same  lands  in  part,  sold  to  Hoes,  with  some  others  at  fifty 
dollars  and  sixty  four  cents.  He  further  states,  that  he  and 
his  partner,  J.  H.  Collins,  were  the  attorneys  of  record  of 
said  creditors,  and  still  are ;  that  the  creditors  reside  in  New 
York  city ;  that  deponent  and  his  partner  made  diligent  search 
of  the  records  of  the  La  Salle  Circuit  Court,  both  before  and 
after  the  sales  last  aforesaid,  for  judgments  against  the  said 
Day  and  could  find  no  docket  of  any  judgment  against  him 
prior  to  those  last  mentioned ;  and  that  he  and  his  partner 
were  ignorant  in  fact  of  any  such  judgment  in  favor  of  Graham 
and  against  Day  and  others,  until  some  time  in  the  summer  of 
1843,  and  at  the  last  term  of  this  Court  before  this  motion, 
said  Hoes  exhibits  to  them  his  title  deed  from  the  sheriff. 

John  Y.  A.  Hoes  appeared  in  resistance  of  said  motion,  and 
read  the  affidavits  of  Reddick,  the  sheriff,  J.  O.  Glover,  Geo. 
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H.  Norris,  L.  Leland,  A.  "Woodruff,  M.  E.  Hollister,  another 
by  himself,  and  a  certificate  of  the  recorder  of  said  county ; 
and  also,  the  written  consent  of  seven  of  the  defendants  in 
the  judgment,  that  the  motion  made  on  their  behalf  might  be 
denied. 

The  substance  of  these  affidavits,  so  far  as  it  may  not 
already  have  been  set  forth,  is  as  follows  : 

William  Reddick,  the  sheriff,  states  that  the  facts  set  forth 
in  his  return  on  the  execution  are  true,  and  the  circumstances 
and  motives  of  the  sale  are  truly  set  forth  therein ;  and  that 
he  has  executed  and  delivered  deeds  to  Butterfield  &  Collins, 
for  their  clients,  for  the  lands  bought  by  them  under  their 
executions  against  James  Day. 

Glover  states,  that  he  has  lived  in  Ottowa  in  said  county 
since  1835,  and  from  that  time  until  1839,  when  James  Day 
left  the  State ;  he  was  well  acquainted  with  him ;  that  he  was 
an  extensive  and  careless  operator  in  real  estate  ;  that  he  was 
well  acquainted  with  the  general  situation  and  reputation  of 
his  titles  on  the  twenty  ninth  day  of  April,  1839,  and  that  he 
would  have  considered  the  bid  made  by  Mr.  Hoes  as  a  hazard- 
ous bid,  without  certain  reliable  knowledge,  by  reason  of  the 
uncertainty  then  existing  relative  to  Day's  titles ;  that  Day's 
titles  were  then  universally  distrusted,  so  far  as  deponent 
knew  the  opinions  of  the  public ;  that  the  records  of  the  re- 
corder's office  were  then  imperfect,  and  not  to  be  relied  on, 
owing  to  the  irregular  manner  of  recording  conveyances,  and 
the  imperfect  indicia  of  the  records,  and  for  these  reasons, 
he"  should  have  distrusted  his  titles,  even  though  they  should 
appear  fair  upon  the  records. 

Norris  stated  that  he  was  acquainted  with  Day's  titles,  as 
well  as  any  person  not  immediately  connected  in  business 
with  him,  and  that  his  titles  were  in  general  disrepute,  and 
very  much  distrusted. 

Leland  stated  that  he  had  lived  there  from  1835,  knew  Day, 
&c,  and  corroborated  the  statements  of  Glover  and  Morris ; 
and  that  he  was  a  practising  lawyer  in  that  Court  during  that 
period. 

"Woodruff  states  that  he  was  sheriff  from  1836  to  1838,  and 
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corroborates  the  statements  relative  to  Day's  titles  and  the 
recorder's  office. 

John  Y.  A.  Hoes  states,  in  addition  to  the  facts  about  the 
sale  to  him  by  the  sheriff,  that  he  came  into  the  State  in  1836, 
and  was  acquainted  with  Day  and  the  reputation  of  his  titles ; 
that  he  would  not  have  given  the  sum  he  bid  for  any  one 
tract,  from  reputation  the  titles  being  extremely  hazardous 
and  doubtful,  and  having  no  confidence  in  them. 

The  certificate  of  the  recorder  states,  that  there  is  nothing 
of  record  in  his  office  showing  title  in  James  Day  to  three 
of  these  tracts  of  land  ;  that  there  are  title  papers  recorded 
as  to  four,  and  as  to  the  others,  there  are  incumbrances  of 
record. 

Hollister  states,  that  he  had  compared  the  abstract  and 
statements  in  the  recorder's  certificate  with  the  recorder's 
books,  and  that  it  is  correct. 

Upon  these  facts,  the  Court  refused  the  motion,  to  which 
the  plaintiffs  in  error  excepted,  and  tendered  a  bill  of  excep- 
tions, and  assign  this  decision  for  error. 

The  statute  requires  the  clerk  of  each  Circuit  Court,  to 
keep  a  well  bound  book,  in  which,  during  the  term  or  within 
thirty  days  thereafter,  he  shall  enter  in  alphabetical  order,  all 
judgments  and  decrees  rendered  by  the  Court  at  the  term, 
by  the  name  of  the  person  against  whom  it  was  rendered, 
with  proper  columns  for  the  names  of  the  parties,  the  date, 
the  nature  of  the  judgment  or  decree,  the  amount  of  the  debt, 
damages,  and  costs,  the  book  and  page  in  which  it  is  entered, 
with  a  blank  column  for  entering  a  note  of  the  satisfaction 
or  other  disposition  of  it ;  and  when  it  is  satisfied,  it  is  the  duty 
of  the  clerk  so  to  enter  it,  showing  how,  the  date,  book,  and 
page,  and  where  the  evidence  is  recorded.  This  docket  all 
persons  may  examine  without  fee,  and  penalties  are  provided 
for  a  neglect  to  keep,  or  make  entries  in  it.  Gale's  Stat. 
529,  534. 

It  is  contended  that  the  docketing  in  the  case  before  us  is 
void,  that  no  execution  could  issue,  and  that  the  sale  and  pro- 
ceedings are  void. 

This  judgment  docket  is  intended  to  afford  full  and  com- 
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plete  information  to  all  the  world,  of  such  judgment  lien,  and 
change  of  title  by  sale  under  it.  For  that  purpose  it  should, 
be  made  full,  so  as  to  afford  that  information.  Where  there 
are  several  defendants,  as  in  this  case,  the  judgment  docket 
ought  to  set  forth  the  name  of  one  defendant,  "  with  others," 
and  also  a  similar  docketing  alphabetically,  under  the  letter 
of  each  defendant's  name,  which  would  be  much  better  cal- 
culated to  afford  the  necessary  information,  otherwise,  it 
might  happen  in  many  instances,  as  in  this  case,  where  other 
creditors  of  James  Day  having  judgments  against  him  only, 
would  have  no  knowledge  that  he  had  been  impleaded  with 
others,  and  could  not  therefore  find  under  what  defendant's 
letter  the  docketing  had  been  entered. 

"We  are  all  of  opinion,  that  this  entry  was  insufficient.  But 
we  are  also,  of  opinion,  that  the  statute  is  directory  to  the 
clerk ;  that  a  failure  on  his  part  will  not  prevent  the  attach- 
ing or  continuing  of  the  judgment  lien,  or  vitiate  any  pro- 
ceedings under  it,  and  that  the  party's  remedy  is  by  suit 
against  the  clerk.  Gale's  Stat.  134,  135,  §§  29,  31.  There 
is  no  law  making  such  docketing  of  the  judgment  a  pre-requi- 
site  to  the  judgment  becoming  a  lien,  or  to  the  issuing  an 
execution  upon  it.  The  execution  was  not,  therefore,  irregu- 
larly issued,  and  there  is  no  ground  to  quash  it. 

Another  objection  is,  that  the  several  tracts  of  land  and 
town  lots  were  sold  en  masse.  The  proviso  to  the  ninth  sec- 
tion of  the  statute  concerning  judgments,  &c,  Gale's  Stat. 
391,  requires  the  sheriff,  when  property,  real  or  personal, 
shall  be  levied  upon,  to  sell  it  in  such,  quantities  as  may  be 
necessary  to  satisfy  the  execution,  if  it  be  susceptible  of  di- 
vision. Such  was  the  requirement  of  the  law  without  the 
statute.  Courts  have  ever  vigilantly  supervised  the  manner 
of  the  execution  of  their  process,  and  given  relief  against  the 
oppressive,  and  injurious  acts  of  officers ;  sometimes  summary 
relief  by  motion,  sometimes  by  bill.  The  purchaser,  in  this 
instance,  was  the  attorney  on  record  in  the  case,  and  must, 
therefore,  be  deemed  to  have  had.  notice  of  every  irregularity, 
and  will  be  allowed  no  other  protection  than  the  plaintiff  in 
the  execution.     The  sheriff  returns   that  he  advertised  the 
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lands  for  twenty  days,  and  at  9  o'clock,  A.  M.,  offered  them 
for  sale  at  the  Court  House  door,  in  separate  pieces  ;  that  he 
received  no  bid  for  either.  He  then  offered  them  all  together, 
when  Mr.  Hoes  purchased  at  fifty  dollars,  sixty  two  and  a 
half  cents.  These  facts  are  corroborated  by  Mr.  Hoes.  It 
further  appears  that  the  several  creditors,  Who  are  plaintiffs 
on  this  motion,  had  judgments  against  Day,  and  which  would 
have  becomes  liens  upon  his  lands,  after  the  satisfaction  of 
Graham's  prior  judgment,  and  that  a  part  of  these  very  lands 
were  sold  under  executions  upon  their  judgments,  and  pur- 
chased in  by  them  respectively,  at  sums  amounting  in  the 
aggregate  to  three  thousand,  eight  hundred  dollars.  They, 
as  well  as  Day,  complained  of  the  sale  of  these  lands  en  masse, 
as  being  a  sacrifice  to  their  prejudice.  The  answer  to  the 
objection  is,  that  Day's  titles  were  in  bad  repute,  and  that 
the  recorder's  books  were  so  imperfectly,  and  badly  kept, 
that  it  was  difficult,  if  not  impossible,  to  ascertain  what  title 
he  had.  All  this  may  have  justified  great  caution  on  the 
part  of  bidders,  but  will  not  justify  such  a  sale  to  enable  pur- 
chasers to  make  such  fishing  bids.  They  should  have 
examined  his  titles,  such  as  they  were,  and  made  their  bids 
according  to  their  opinion  of  his  title  to  each  tract.  To 
allow  such  a  sale  as  is  here  made  upon  such  reasons  as  are 
assigned,  would  be  to  establish  a  rule  under  which  gross 
frauds,  injustice  and  oppression  might  be  practiced  to  the 
prejudice  of  debtors,  and  a  sacrifice  of  the  interest  of  other 
creditors,  looking  to  the  same  fund  for  satisfaction  of  their 
debts.  We  have  no  doubt  but  what  the  sale  of  the  property, 
en  masse,  was  illegal  and  ought  to  be  set  aside. 

In  the  case  of  Jackson  v.  Newton,  18  Johns.  362,  the  Court 
expressed  a  decided  disapprobation  of  the  sale  of  farms  and 
lots  of  land  together,  under  an  execution,  and  said  that  upon 
a  direct  application,  they  did  not  entertain  a  doubt,  but  that 
the  sale  would  have  been  set  aside. 

In  Groff  v.  Jones,  6  "Wend.  522,  a  motion  was  made  by  a 
junior  judgment  creditor  to  set  aside  a  sale  under  an  execu- 
tion on  a  prior  judgment,  on  the  ground  that  the  sale  was 
fraudulent,  twenty  acres  of  land,  susceptible  of  division  and 


DECEMBER  TERM  1844.  443 

Day  et  al.  v.  Graham. 

worth  ten  thousand  dollars,  having  been  sold,  en  masse,  for 
one  hundred  dollars.  The  New  York  statute  in  relation  to 
selling  property  in  parcels,  if  susceptible  of  division,  is  very 
similar  to  ours.  The  Court  ordered  the  sale  to  be  set  aside 
as  fraudulent. 

In  the  case  of  McDonald  v.  Neilson,  2  Cowen,  177,  189, 
Sutherland,  J.  in  remarking  upon  the  sale  under  execution, 
out  of  which  arose  the  obligation  sought  to  be  set  aside  by 
bill,  said,  that  officers  cannot  resort  to  the  ultima  ratio,  when 
their  legitimate  object  can  be  effected  by  milder  means.  Both 
he  and  Chief  Justice  Savage  seemed  clearly  of  opinion,  that 
officers  ought  to  adjourn  sales  to  prevent  a  sacrifice  of  a 
debtor's  property,  if  they  can  do  so,  and  still  make  a  sale 
within  the  return  day. 

In  the  case  of  Lord  Oranstoun  v.  Johnson,  3  Yesey  Jr. 
170,  a  sale  was  set  aside  because  the  circumstances  of  the 
proceedings  showed  that  the  party  sought  more  to  make  an 
advantageous  purchase,  than  a  satisfaction  of  his  debt. 

In  the  case  of  Woods  v.  Monell,  1  Johns.  Ch.  R,.  505,  the 
Court  distinctly  recognizes  the  law,  that  a  sale,  en  masse, 
will  not  be  sustained,  when  the  property  is  susceptible  of  divis- 
ion, but  dismissed  the  bill  because  the  fact  did  not  so  appear 
in  that  case.  The  same  doctrine  is  recognized  in  Hewson  v. 
Deygert,  8  Johns.  333. 

In  Stead's  Executors  v.  Course,  2  Peters'  Cond.  R.  153, 
it  was  held  that  the  sale  of  a  whole  tract,  when  part  would 
have  been  sufficient,  was  irregular.  See  also,  Rowley  v. 
Webb,  1  Binn.  61. 

1  have  referred  to  sufficient  authority  to  show  upon  princi- 
ple, that  this  sale  was  irregular  and  void.  It  is  objected, 
that  it  cannot  be  questioned  here,  upon  a  summary  proceed- 
ing by  motion.  It  may  not  be  amiss  to  examine  the  prece- 
dents for  such  a  course.  Most  of  the  cases  to  which  I  fhave 
adverted,  were  by  bill. 

In  the  case  of  Miller  v.  Anderson,  Littell's  Select  Cases, 
169,  a  motion  was  made  in  1811  to  quash  an  execution  issued 
in  1804,  and  sustained  by  the  Court;  but  it  does  not  appear 
by  the  report,  that  any  sale  or  levy  had  been  made. 
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In  the  case  of  Sloo  v.  The  State  Bank  of  Illinois,  1  Scam. 
428,  a  motion  was  entertained  and  sustained,  to  set  aside  a 
judgment. 

In  the  case  of  Groff  v.  Jones,  before  referred  to,  the  Court 
set  aside  a  sale  under  an  execution,  or  motion,  imposing 
terms,  that  the  debt  of  the  plaintiff  in  execution  should  be  paid. 

In  Adams  v.  Smith,  5  Cowen,  280,  on  motion,  an  indorse- 
ment by  the  sheriff  on  an  execution  of  the  amount  made  by 
sale  of  personalty,  which  was  not  liable  to  the  execution,  was 
stricken  out,  and  another  execution  allowed  to  be  issued  for 
the  whole  debt. 

The  Court  say  in  argument,  in  the  case  of  Jackson  v, 
Roberts,  7  Wend.  88,  that  "  a  party  who  may  be  injured  by 
the  mistakes  of  a  sheriff,  can  have  relief  by  a  summary  ap- 
plication to  the  Court,  under  whose  authority  the  officer 
acts,  or  through  the  medium  of  a  Court  of  Equity."  It  is 
but  a  dictum,  as  the  question  before  them  was,  as  to  the  ad- 
missibility of  parol  evidence  to  show  an  error  in  the  recital 
of  the  sheriff's  deed. 

There  is  another  dictum  by  Chief  Justice  Spencer,  in  Jack- 
son v.  Newton,  18  Johns.  362,  to  the  same  purport,  that  the 
Court  would  set  aside  a  sale  of  land  len  masse'  on  motion. 
The  case  was  an  ejectment,  and  the  deed  was  collaterally 
attacked  for  irregularity  in  the  sale. 

In  the  case  of  Hurd  v.  Magee,  3  Cowen,  35,  plaintiff  moved 
the  Court  for  a  mandamus  against  the  defendant,  who  had 
sold  him  land  under  an  execution  as  sheriff,  to  compel  him  to 
execute  a  deed.  It  was  resisted  upon  the  ground  that  a 
subsequent  judgment  creditor  had  redeemed ;  but  it  was  held 
that  the  land  was  not  subject  to  redemption.  The  motion 
was  then  resisted  upon  the  ground  that  the  judgment  of 
Reeve,  and  Hurd's  purchase  under  it,  were  fraudulent  as  to 
other  creditors.  The  Court  say — "Suppose  a  case  of  fraud 
made  out,  we  could  not  try  it  in  this  summary  form."  Wells, 
a  subsequent  judgment  creditor,  "  should  have  caused  the 
proceedings  to  be  stayed,  or  filed  his  bill  in  Equity  and  pre- 
vented the  sale,  till  the  question  had  been  settled,  whether 
his  judgment  could  be  let  in  on  account  of  the  fraud  or  not." 
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The  case  of  The  People  v.  Haskins,  7  Wend.  469,  was 
this :  After  the  statute  allowing  judgment  creditors  to  redeem, 
the  relator,  a  judgment  creditor,  offered  the  redemption 
money  to  the  defendant,  who  was  sheriff,  and  demanded  a 
deed.  The  sheriff  refused,  and  conveyed  to  the  purchaser 
at  the  sale  on  the  execution.  The  relator  now  moved  the 
Court  for  a  mandamus  to  compel  the  sheriff  to  convey ;  and 
also  to  vacate  the  deed  to  the  purchaser,  who  had  conveyed 
the  premises  to  others.  The  Court  granted  the  mandamus, 
but  refused  to  make  any  order  to  vacate  the  deed  from  the 
sheriff  to  the  purchaser,  or  from  the  purchaser  to  others,  re- 
marking that  "  we  never  order  a  deed  to  be  cancelled,  given 
under  such  circumstances.  It  may  be  questionable,  whether 
the  Court  have  authority  to  make  such  an  order." 

In  the  case  of  Lansing  v.  Quackenbush,  5  Cowen,  38,  the 
sheriff  sold  certain  lots  of  land  supposed  to  belong  to  the 
defendant,  and  to  which  he  represented  he  had  title.  The 
amount  of  the  sale  was  indorsed  upon  the  execution,  and  the 
sheriff  gave  a  certificate  to  the  purchaser,  one  0f  the  plain- 
tiffs in  the  execution.  It  turned  out,  upon  inquiry,  that 
a  part,  and  greater  portion  in  value,  absolutely  belonged  to 
another.  The  motion  was  to  amend  the  return  by  reducing 
the  amount  on  the  execution  to  the  amount  bid  for  the  lots, 
in  which  defendant  had  title,  and  to  strike  out  the  other  lots 
from  the  certificate  of  purchase.  Per  curiam :  "  Clearly 
there  must  be  a  remedy  in  this  case,  but  we  do  not  grant  it 
upon  this  motion,  because  we  think  the  more  proper  forum  is 
a  Court  of  Equity." 

Upon  these  authorities,  we  are  of  opinion,  that  where  the 
plaintiff  in  the  execution  is  the  purchaser,  and  before  he 
conveys  to  another,  the  Court  would  set  aside  the  sale  upon 
a  motion.  But  after  he  conveys  to  a  third  person,  and  where 
a  third  person  becomes  a  purchaser,  the  Court  will  not  de- 
termine, in  this  summary  way,  questions  which  may  affect 
the  rights  of  others,  not  before  the  Court,  and  without  oppor- 
tunity of  explaining  away  those  circumstances  which  might 
destroy  his  title.  Although  the  purchaser  here  was  the  at- 
torney, and  will  be  chargeable  with  notice  of  all  irregulari- 
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ties,  if  any,  yet  he  is  a  third  person,  and  did  not  purchase  as 
an  attorney,  but  in  his  own  right. 

We  therefore  affirm  the  order  denying  the  motion  with 
cost,  and  leave  the  party  to  seek  his  remedy  in  a  Court  of 
Equity,  where,  if  the  sale  be  set  aside,  such  terms  may  be 
imposed  as  may  be  equitable. 

Order  affirmed. 

After  the  foregoing  Opinion  was  delivered,  the  following 
petition  for  a  re-hearing  was  filed : 

J.  Buttekfield,  attorney  for  the  plaintiffs  in  error,  respect- 
fully states,  that  he  apprehends  this  honorable  Court  have 
misconceived  the  nature  of  the  application  that  was  made 
in  the  Court  below,  to  set  aside  the  sale  made  under  the  exe- 
cution in  this  case,  and  the  law  applicable  thereto.  The  ap- 
plication was  not  to  set  aside  the  sheriff's  deed,  but  the  sale 
under  the  execution. 

Our  statute  provides  that  the  sheriff  shall  sell  real  estate, 
when  susceptible  of  division,  in  separate  quantities.  In  this 
case,  the  sheriff  sold  lands  lying  in  different  sections,  town- 
ships and  ranges,  en  masse.  This  sale  was  in  express  viola- 
tion of  the  positive  enactment  of  the  statute,  and  this  Court 
say  in  their  opinion,  "  we  have  no  doubt  but  what  the  sale 
was  illegal  and  ought  to  be  set  aside,"  but  come  to  the  con- 
clusion that  the  remedy  is  in  Chancery.  I  feel  confident  the 
Court  have  erred,  in  deciding  that  a  Court  of  Chancery  is  the 
proper  forum  to  be  sent  to  for  redress  in  this  case.  I  call 
upon  the  Court  to  discriminate  between  a  fraudulent  sale  and 
an  irregular  sale.  This  sale  is  irregular  upon  the  face  of  the 
record.  There  stands  the  statute,  declaring  that  the  property 
shall  be  sold  in  separate  quantities ;  here  stands  the  sheriff's 
return,  that  he,  in  violation  of  the  statute,  sold  the  property, 
en  masse.  The  sale  is  irregular  and  void  per  se.  There  is, 
and  can  be,  no  dispute  about  the  irregularity  of  this  sale ;  not 
all  the  testimony  on  affidavits  that  could  be  taken  between 
this  time  and  doomsday  could  alter  the  facts  as  they  appear 
on  the  record,  or  cure  the  defect  in  the  sale,  or  throw  one 
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raj  of  new  light  upon  it.  Then  why  should  the  plaintiffs  in 
error  be  saddled  with  a  bill  of  costs  in  this  Court,  and  turned 
over  to  a  Court  of  Equity  to  obtain  a  decree  to  set  aside  a 
void  sale  ? 

Had  not  the  Circuit  Court,  a  Court  of  original  and  general 
jurisdiction,  control  over  its  own  process?  Has  it  not  the 
absolute  power  to  set  aside  an  execution  which  has  been  ir- 
regularly issued,  or  a  sale  which  has  been  irregularly  made 
under  it  ?  Where  does  the  power  of  a  Court  of  Law  over 
its  own  process  cease,  and  when  does  the  power  of  a  Court 
of  Chancery  commence  ?  Has  any  authority  been  cited,  or 
referred  to  on  this  subject?  Establish  by  a  judicial  decision, 
that  a  Court  of  Law  has  not  the  power  to  vacate  and  set 
aside  its  own  j>rocess  on  a  sale  which  has  been  irregularly 
made  under  it,  and  you  strike  at  the  very  foundation  of  the 
administration  of  public  justice.  The  sheriff  is  the  mere 
agent  and  servant  of  the  Court,  and  all  his  acts  under  the 
process  of  the  Court  are  subject  to  its  control  and  supervision. 

In  relation  to  the  proceedings  of  a  Court  at  Law,  a  Court 
of  Chancery  has  no  jurisdiction  except  in  cases  of  fraud  or 
mistake ;  and  there  is  not  a  solitary  case  in  all  the  books 
where  a  Court  of  Chancery  has  ever  set  aside  a  sale  made 
under  an  execution  at  law,  except  in  the  cases  of  frauds  or 
mistake.  It  has  no  jurisdiction  to  interfere  except  in  such 
cases.  The  Courts  of  Law  in  New  York  have  claimed  and 
exercised  a  concurrent  jurisdiction  with  the  Court  of  Chan- 
cery, in  setting  aside  sales  under  executions  for  frauds  and 
mistakes.  But  I  aver  that  there  is  not  a  case  or  dictum  to 
be  found,  that  a  Court  of  Law  has  not  the  power,  or  that  a 
Court  of  Chancery  has  the  power  to  set  aside  a  sale  irregu- 
larly made  under  an  execution  at  law. 

If  a  sheriff  should  sell  a  lot  of  land  of  great  value,  for  a  very 
small  sum,  there  the  sale  would  be  regular  on  its  face,  but 
the  inadequacy  of  the  price  for  which  it  was  sold,  would  be 
evidence  of  fraud,  and  in  New  York  such  sales  have  been  set 
aside,  both  at  Law  and  in  Chancery.  So,  when  a  sheriff  was, 
at  the  time  of  sale,  tendered  with  the  money,  but  refused  to 
receive  any  thing  but  specie,  and  refused  to  adjourn  the  sale, 
but  sold  the  property  at  a  sacrifice,  there  the  Court  of  Chan- 
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eery  set  aside  the  sale  as  fraudulent  and  oppressive.  There 
are  many  such  cases  where  the  sale  is  irregular  on  its  face, 
where  all  the  forms  of  the  law  have  been  complied  with,  and 
in  such  cases  a  Court  of  Chancery  is  the  proper  forum  to  try 
the  question  of  fraud.  But,  in  the  case  under  consideration, 
the  sale  was  not  made  in  the  manner  prescribed  by  law ;  the 
forms  of  the  law  have  not  been  complied  with  ;  the  sale  was 
irregular  on  its  face  ; — whether  it  was  not  also  fraudulent,  it 
is  immaterial  to  inquire, — it  was  certainly  irregular,  the  de- 
fect cannot  be  cured  ;  there  is  nothing  to  give  a  Court  of 
Chancery  jurisdiction.  There  is  no  issue  to  be  tried  there  ; 
there  is  no  testimony  to  be  weighed  or  balanced ;  there  is  a 
fatal  error  in  the  sale,  appearing  of  record  ;  and  not  a  single 
reason  has  been,  or  can  be  urged,  why  the  Court  that  issued 
the  execution  has  not  the  power  to  set  aside  the  sale.  But  it 
is  said  that  a  deed  has  been  executed  to  the  purchaser  at  the 
sheriff's  sale,  and  that,  therefore,  it  is  a  case  of  Equity  juris- 
diction, as  the  setting  aside  the  sale  will  affect  the  title  of 
the  purchaser  under  his  deed. 

I  am  prepared  to  show,  on  a  re-argument  of  this  case,  that, 
on  an  application  to  set  aside  a  sale  for  irregularity  in  the 
sale,  it  is  perfectly  immaterial  whether  the  sheriff  has  exe- 
cuted a  deed  to  the  purchaser  or  not ;  and  that  it  is  not  the  sub- 
ject of  inquiry  ;  and  there  are  several  cases  where  sales  have 
been  set  aside  by  the  Court  after  deed  executed.  If  the  sale 
was  irregular,  and  in  violation  of  the  statute,  the  execution 
of  a  deed  does  not  cure  the  defect  in  the  sale.  It  would  be 
strange,  indeed,  if  the  sheriff,  by  executing  to  the  purchaser 
a  deed,  could  oust  the  Court,  out  of  which  the  execution 
issued,  from  the  power  of  setting  aside  a  sale  made  in  viola- 
tion of  the  provisions  of  the  statute.  There  is  not  a  case  to 
be  found,  that  intimates  such  a  doctrine.  If  the  sale  is  irregu- 
lar, it  is  made  by  the  sheriff  without  authority  and  is  void, 
and  will  be  set  aside  by  the  Court  out  of  which  the  execution 
issued,  whether  the  sheriff  has  executed  a  deed  or  not.  If 
the  sale  is  irregular  and  void,^<3r  se,  it  is  a  new  doctrine,  that 
the  execution  of  a  deed  would  cure  it,  or  that  the  deed  would 
confer  on  the  vendee  any  right. 

In  all  the  cases  referred  to  by  this  Court  in  the  decision  of 
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this  case,  in  support  of  the  principle  that  a  Court  of  Law 
would  not  set  aside  a  sheriff's  deed  on  motion,  it  will  be  seen 
by  reference  thereto,  that  they  are  cases  where  the  sale  was 
irregular  on  its  face,  and  a  direct  motion  was  made  to  the 
Court  to  set  aside — not  the  sale — but  the  deed,  on  the  ground 
that  it  was  executed  by  mistake,  or  contained  erroneous  reci- 
tals. Now,  in  all  such  cases,  whether  the  deed  was  execu- 
ted by  mistake,  or  contained  erroneous  recitals,  is  a  matter 
to  be  established  by  proof  dehors  the  record,  and  a  Court  of 
Chancery  may  be  the  proper  forum,  though  in  just  such  a 
case,  the  Supreme  Court  of  ]STew  York  say,  that  the  party 
injured  by  the  mistakes  of  the  sheriff  may  have  relief  by  a 
summary  application  to  the  Court  under  whose  authority 
the  officer  acted,  or  through  the  medium  of  a  Court  of  Chan- 
cery. Jackson  v.  Roberts,  7  Wend.  88.  It  will  be  seen  by 
reference  to  all  the  cases  cited  by  this  Court  to  establish  the 
position,  that  a  Court  of  Law  will  not  set  aside  a  sheriff's 
deed  on  motion,  that  they  are  cases  where  the  sale  was  regu- 
lar, and  the  motion  was  to  set  aside  the  deed,  or  to  compel  the 
sheriff  to  execute  another  deed.  My  motion  was  to  set  aside 
the  sale,  a  sale  made  irregularly  and  in  violation  of  the  forms 
of  law,  and  I  do  most  solemnly  and  respectfully  protest 
against  the  decision  of  this  motion,  by  the  misapplication  of 
authorities  in  relation  to  the  setting  aside  of  a  sheriff's  deed 
after  a  regular  sale.  If  I  had  not  impeached  the  sale  in  this 
case,  but  had  admitted  it  to  be  regular,  and  had  made  a  mo- 
tion to  set  aside  the  sheriff's  deed,  or  to  compel  the  sheriff 
to  execute  another  deed  to  some  other  person,  then  the 
authorities  relied  upon  by  the  Court  in  the  decision  of  this 
cause  would  have  applied. 

I  contend  in  this  case,  that  even  if  the  purchaser  at  the 
sheriff's  sale  had  been  a  stranger,  and  a  bona  fide  purchaser, 
that  has  nothing  to  do  with  the  question  as  it  relates  to  the 
power  and  duty  of  the  Court  to  set  aside  the  sale  for  irregu- 
larity. In  the  case  of  Groff  v.  Jones,  6  "Wend.  522,  on  a 
sale  under  an  execution  in  favor  of  Groff  against  Jones, 
Smith  and  others,  who  were  the  plaintiffs  in  another  judg- 
ment, became  the  purchasers  and  paid  their  bid,  and  yet  the 
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Court  set  aside  the  sale  as  fraudulent.  The  Court,  in  the 
decision  of  the  present  case,  concede  on  the  authority  of  the 
case  in  2  Caines,  61,  that  the  attorney  is  not  to  be  deemed 
as  a  honafide  purchaser ;  but  that  he  is  to  be  deemed  a  pur- 
chaser subject  to  notice  of  all  defects  and  irregularities.  But 
the  Court  say  that  still  he  was  a  third  party,  and  purchased 
for  himself,  and  in  his  own  name. 

I  respectfully  suggest  that  the  Court  have  mistaken  the 
law  in  this  respect,  that  where  the  plaintiff's  attorney  pur- 
chases at  a  sheriff's  sale,  although  he  purchases  in  his  own 
name,  yet  his  purchase  will  be  deemed  the  purchase  of  the 
plaintiff  in  the  execution,  and  in  trust  for  him.  In  the  case 
of  Torrey  v.  The  Bank  of  Orleans,  9  Paige,  663,  the  Court 
say  it  is  a  settled  principle,  that  no  person,  who  is  placed  in  a 
situation  of  trust  and  confidence  in  reference  to  the  subject 
of  the  sale,  can  be  a  purchaser  of  the  property  on  his  own 
account ;  and  that  the  principle  was  not  confined  to  a  par- 
ticular class  of  persons,  such  as  guardians,  trustees  and 
solicitors,  but  was  a  rule  of  universal  application  to  all  per- 
sons coming  within  its  principle,  which  is,  that  no  person  can 
purchase  an  interest  where  he  has  a  duty  to  perform  that  is 
inconsistent  with  his  character  of  purchaser.  4  Johns.  Ch. 
K.  118  ;  2  Sugden  on  Vendors,  120,  121,  bottom  paging. 

In  this  case,  then,  Hoes,  in  contemplation  of  law,  is  deemed 
to  have  purchased  for  the  plaintiff  below,  as  his  agent  and  in 
trust  for  him.  The  purchaser,  then,  was  not  a  third  party, 
or  a  stranger,  and  the  case  is  to  be  treated  and  decided  upon 
exactly  the  same  principles,  as  though  the  defendant  below 
had  himself  been  the  purchaser. 

It  has  been  contended  on  the  argument,  that  Hoes  should 
have  been  made  a  party  to  the  writ  of  error.  There  is  noth- 
ing in  this  objection.  The  motion  below  was  to  set  aside  the 
sale  on  the  execution  for  irregularity.  It  never  is  necessary, 
in  any  such  case,  to  make  any  person  but  the  plaintiff  in  the 
execution  a  party.  There  is  not  an  instance  in  all  the  nu- 
merous cases  which  are  reported,  of  the  purchaser  being 
made  a  party.  If  the  proceedings  had  been  had  in  Chancery 
to  set  aside  the  deed,  then  it  would  have  been  necessary  to 
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have  made  the  purchaser  a  party  but  not  otherwise.  The 
counsel  on  the  other  side  in  the  argument  of  this  case,  and 
the  Court  in  their  decision  have  appeared  to  consider  it 
throughout  in  the  light  of  an  application  to  set  aside  the  sher- 
iff's deed  for  fraud,  and  that  it  must  go  before  a  Court  of 
Equity,  and  that  testimony  must  be  taken,  and  a  solemn  ques- 
tion tried,  whether  an  actual  fraud  had  been  committed  or 
not.  When  the  case  was  a  simple  application  to  set  aside  a 
sale  made  in  violation  of  the  positive  provisions  of  the  statute  ; 
a  case  of  irregularity,  about  which  there  is  no  question,  and 
can  be  no  explanation  or  cure,  it  seems  to  me,  with  all  re- 
spect, a  most  solemn  farce  to  send  my  clients  into  a  Court  of 
Equity  on  such  an  errand. 

I  request  that  the  Court  will  order  a  re-argument  of  this 
cause ;  it  involves  important  principles,  and  I  think  the  case 
has  not  been  fully  considered. 

J.  Btjtterfield. 
Attorney  for  plaintiff  in  error. 

Upon  this  application,  the  Opinion  of  the  Court  was  deliv- 
ered by 

Scates,  J.  A  motion  is  made  in  this  case  for  a  re-hearing, 
upon  the  ground  of  a  distinction  between  irregular  sales,  and 
fraudulent  sales.  It  is  contended  that  a  Court  of  Law  can 
take  cognizance  of  irregularities ;  and  in  New  York,  they 
have  also,  concurrently  with  Equity,  taken  cognizance  of 
frauds  and  mistakes,  on  such  motions  as  these ;  but  that 
Courts  of  Equity  can  only  take  cognizance  of  such  sales, 
where  there  is  fraud  or  mistake.  It  is  further  contended  that 
the  execution  of  a  deed  by  the  sheriff  cannot  oust  the  juris- 
diction of  the  Court. 

This  Court  never  denied  the  power  and  jurisdiction  of  the 
Court  to  set  aside  executions  for  irregularity,  or  sales  for  the 
same  reason.  But  the  counsel  seems  to  have  overlooked  the 
fact,  that  any  and  every  irregularity  will  not  make  the  sale 
void,  but  only  avoidable.  The  former,  a  Court  of  Law 
would  set  aside,  no  matter  what  conveyances  may  have  taken 
place ;  the  latter  might  be  of  a  much  more  doubtful  character, 
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under  conveyances.  As  no  right  could  be  acquired  under  a 
void  sale,  the  Court  of  Law,  in  setting  aside  the  sale,  upon 
motion,  would  do  no  injustice,  that  could  be  remedied  by  a 
Court  of  Equity,  if  the  proceeding  were  there.  In  the  latter 
case  there  might  be  many  rights  affected,  which  could  not 
be  protected  by  a  Court  of  Law,  but  which  could  in  a  Court 
of  Equity,  (a) 

As  "  solemn  a  farce  "  as  it  may  seem  to  counsel,  to  be  told 
by  the  common  Law  Judge,  that  he  cannot  grant  him  the 
relief  prayed,  but  that  he  may  grant  it,  if  addressed  as  a  Chan- 
cellor, yet  it  is  a  distinction  upon  principles  laid  down  in  the 
very  horn  books  of  the  law.  And  there  would  be  more  wis- 
dom in  addressing  the  sarcasm  to  the  law  making,  than  to  the 
law  administering  department  of  the  government. 

The  counsel  offers,  upon  a  re-argument,  to  show  to  the 
Court,  that  upon  application  to  set  aside  a  sale  for  irregu- 
larity, that  it  is  perfectly  immaterial,  whether  the  sheriff  has 
made  a  deed  or  not,  to  the  purchaser.  No  additional  author- 
ity has  been  vouched.  Argument  was  heard  upon  this  very 
point  at  the  hearing,  and  authorities  referred  to.  The  one 
we  have  deliberately  weighed,  the  others  we  have  examined. 
In  Groff  v.  Jones,  the  premises  were  bought  in  by  the  plain- 
tiffs in  one  of  the  executions,  and  it  does  not  appear  that  any 
conveyance  had  been  made.  The  Court  set  aside  the  sale 
on  the  terms  of  the  plaintiff  in  the  first  judgment  being  paid 
the  amount  of  his  judgment,  and  this  is  the  only  decision 
shown.  The  two  cases  of  Jackson  v.  Roberts,  7  Wend.  88, 
and  Jackson  v.  JVeioton,  18  Johns.  362,  are  mere  dicta  of  the 
Courts  as  to  this  question.  The  authorities  referred  to  in 
the  opinion  of  the  Court,  were  cited  to  show  upon  what 
grounds  sales  would  be  set  aside,  and  not  to  show  that  it 
would  be  done  in  a  Court  of  Law  upon  a  motion,  and  after  a 
conveyance  to  a  third  person  as  a  purchaser.  On  this  last 
point,  there  was  not  a  decision  in  point  referred  to  by  coun- 
sel, except  the  dicta  above. 

But  it  is  said,  that  the  Court  will  hold  a  purchase  by  the 
plaintiff's  attorney,  as  made  in  trust  for  the  plaintiff,  and  so 
the  plaintiff  will  be  deemed  to  be  the  purchaser.     For  this  he 

(a)  Ballance  v.  Loomia,  22  111.  R.  85. 
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refers  to  Torrey  v.  The  Bank  of  Orleans,  9  Paige,  663;  2 
Sugden  on  Vendors,  120, 121,  bottom  paging;  4  Johns.  Ch.  R. 
118.  In  the  case  in  Paige,  the  cashier  of  the  Bank  was  sent 
by  the  Bank  to  make  the  purchase,  clearly  showing  an  agen- 
cy and  trust.  In  Sugden,  he  is  treating  of  an  attorney  buying 
of,  or  selling  to  clients,  the  subject  matter  about  which  he 
is  so  employed  as  attorney,  which  the  law  prohibits,  on 
account  of  the  abuse  that  may  be  made  of  the  confidential  re- 
lationship, &c.  (a)  In  the  case  in  Johnson's  Reports,  the  Chan- 
cellor strongly  intimates  that  he  would  hold  a  purchase  made 
by  an  attorney  as  in  trust  for  the  plaintiff,  yet  he  does  -not  de- 
cide it,  but  expressly  puts  it  up  on  the  ground  from  the  evi- 
dence, that  the  attorney  was  plaintiff's  agent,  and  therefore 
bought  it  in  trust  for  him.  But  I  shall  not  decide  upon  this 
point,  for  whether  it  be  the  one  way  or  the  other,  it  will  not 
help  this  case.  Admit  it  to  be  in  trust;  it  is  one  of  the 
grounds  of  exclusive  jurisdiction  of  a  Court  of  Equity,  and 
would  show  the  impropriety  of  doing  at  Law,  what  can  only 
be  done  in  Equity.  So,  still  the  party  cannot  avoid  that 
"most  solemn  farce"  of  going  into  a  Court  of  Equity  upon 
such  an  errand." 

We  are  told,  that  we  have  misconceived  the  nature  of  the 
application  that  was  made  in  the  Court  below,  "and  the  law 
applicable  thereto."  The  record  shows  the  motion  to  be, 
"to  set  aside  the  execution,  and  the  sale  made  under  it,  and 
all  subsequent  proceedings,  for  irregularity."  The  counsel 
here  did  not  insist  upon  setting  aside  the  deed.  He  only 
insisted  upon  setting  aside  the  execution  and  sale.  But  when 
the  sale  is  set  aside,  the  conveyance  must  fall  with  it  in  this 
instance,  where  we  hold  the  attorney  to  notice  of  all  irregu- 
larity ;  so,  in  effect,  uthe  subsequent  proceedings"  must  fall 
with  the  sale,  of  which  this  conveyance  is  a  part.  We  laid 
no  stress  upon  its  not  being  so  made  and  pressed  in  terms;  the 
effect  is  the  same.  We  hold  this  sale  voidable  for  irregular- 
ity, and  as  circumstances  exist  in  the  case  which  might  call 
for  terms,  and  modified  relief,  we  send  the  parties  to  a  forum, 
which  may  modify  the  terms  of  relief,  as  to  Equity  may  seem 
meet. 

Motion  denied. 

(a)  Moore  v.  Bracken,  27  Til.  R.  27.    McLean  County  Bank  v.  Flagg,  31.  111.  R.  290. 
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Henley  H.  Fitzpatrick,   plaintiff  in   error,   v.   Thomas  T. 
Beatty  et  al.,  defendants  in  error. 

Error  to  Pike. 

In  bills  for  specific  performance,  the  contract  must  be  founded  on  a  valua- 
ble or  meritorious  consideration,  and  the  complainant,  who  seeks  the 
performance,  must  show  that  he  has  performed,  or  offered  to  perform,  all 
the  acts  which  formed  the  consideration  for  the  alleged  undertaking  on 
the  part  of  the  defendant.  If  the  contract  be  vague  and  uncertain,  or 
the  evidence  to  establish  it  be  insufficient,  a  Court  of  Equity  will  not 
enforce  it,  but  leave  the  party  to  his  legal  remedy  ;  nor  will  it  decree  a 
specific  performance,  where  the  contract  is  founded  in  fraud,  imposition, 
or  mistake,  or  where  it  would  be  unconscientious  to  enforce  it.  (a) 

Equity  views  a  bond  conditioned  to  convey  land  as  articles  of  agreement, 
and  will  decree  a  specific  performance  of  the  condition. 

Courts  will  take  notice  of  the  rights  of  an  assignee  of  a  chose  in  action, 
and  protect  him  against  the  fraud  of  the  original  contracting  parties. 

If  a  defendant  wishes  to  rely  upon  a  matter  of  fraud  on  the  part  of  the 
complainant,  the  fraud  should  be  directly  and  specifically  imputed  by 
his  answer. 

The  allegations  of  a  bill  in  chancery  should  be  certain  and  specific,  and  the 
proofs  should  correspond  with  the  allegations,  (b) 

Bill  in  Equity  for  a  specific  performance,  &c.  in  the  Pike 
Circuit  Court,  filed  by  the  plaintiff  in  error  against  the  de- 
fendants in  error.  The  case  was  brought  to  a  final  hearing 
at  the  April  term  1844,  before  the  Hon.  Samuel  D.  Lockwood, 
when  the  bill  was  dismissed.  The  substance  of  the  pleadings 
and  evidence  is  set  forth  in  the  Opinion  of  the  Court. 

A.  Williams  <&  A.  Johnston,  for  the  plaintiff  in  error : 

Where  an  assignee  of  a  title  bond  sues  for  a  specific  per- 
formance, it  is  not  necessary  to  show  a  consideration  to  sup- 
port the  assignment.  That  is  a  matter  between  the  creditors 
of  the  assignor  and  the  assignee.  Ensign  v.  Kellogg,  4 
Pick.  1. 

A  purchaser  pendente  lite  is  bound  by  the  decree.  2  Fon- 
blanque's  Eq.  418 ;  Story's  Eq.  PL  §§  153,  156,  351,  242, 
note  2;  1  Story's  Eq.  Jur.,  §§  405,  406;  1  Johns.  Ch.  R.  577. 

E.  D.  Baker,  for  the  defendants  in  error. 

(a)  Broadwell  v,  Broadwell,  Post  600.    Frisby  v.  Ballance,  4  Scam.  R.  454. 
(6)  Stow  v.  Russell,  36  111.  R.  18. 
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The  Opinion  of  the  Court  was  delivered  by 

Young;  J.*  This  was  a  suit  in  Chancery  commenced  by 
:he  complainant,  Fitzpatrick,  against  the  defendants,  Beatty, 
Phillips,  Key,  and  Harvey,  at  the  March  term  of  the  Pike 
Circuit  Court,  1838,  for  a  specific  performance.  At  the  Sep- 
;ember  term  of  the  Court,  it  was  agreed  between  the  parties, 
;hat  all  the  bills,  pleas  and  answers,  (with  the  exception  of 
;he  complainant's  bill,  which  was  marked  as  filed  on  the  26th 
3ay  of  March,  1840,  which  was  to  be  taken  and  considered 
as  having  been  filed  at  the  March  term,  1838,)  should  be  with- 
Irawn  ;  that  the  complainant  should  file  a  supplemental  bill, 
naking  John  W.  Harvey  a  defendant ;  and  that  the  deposi- 
:ions  then  taken  should  be  read  as  testimony  at  the  final  hear- 
ng  of  the  cause. 

The  bill  states,  that  on  the  21st  day  of  December,  1835, 
Key  and  Beatty  entered  into  a  contract  by  which  Beatty  exe- 
cuted a  bond,  with  Phillips  as  his  security,  to  Key,  to  convey 
:o  him  two  quarter  quarter  sections  of  land,  to  wit :  the  South 
West  quarter  of  the  South  East  quarter,  and  the  South  East 
quarter  of  the  South  West  quarter  of  section  twenty  three 
[23,)  in  township  four  (4)  south,  of  range  three  (3)  west  of  the 
burth  principal  meridian,  situate  in  the  county  of  Pike,  and 
containing  forty  acres  each ;  for  the  consideration  of  $125, 
jbr  which  Key  executed  his  promissory  note  to  Beatty,  pay- 
able one  year  after  date,  and  which  has  since  been  paid ;  that 
;he  conveyance  was  to  be  executed  on  the  payment  of  the 
lote;  that  on  the  29th  day  of  March,  1836,  Key  assigned  said 
jond  to  the  complainant,  Fitzpatrick,  and  that  Beatty  now 
•efuses  to  make  the  conveyance.  The  bond  and  assignment 
;vere  duly  recorded  in  the  recorder's  office  of  Pike  county. 
Fhe  bill  concludes  with  the  prayer  that  Beatty  may  be  com- 
pelled to  execute  a  conveyance  to  the  complainant,  as  as- 
signee of  Key. 

On  the  10th  day  of  September,  1841,  the  complainant  filed 
lis  supplemental  bill,  in  which  he  further  states,  that  since 
;he  filing  of  his  original  bill,  Key,  with  the  view  of  defraud- 

*  Wilson,  C.  J.  did  not  hear  the  argument  in  this  case,  and  gave  no  opinion. 
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ing  Him  out  of  said  land,  has  obtained  a  conveyance  of  the 
right  of  Beatty,  his  co-defendant,  to  the  land  in  questkm ;  and 
on  the  30th  day  of  December,  1839,  conveyed  it  to  John  W. 
Harvey,  who  is  also  made  a  defendant  to  the  bill ;  that  on  the 
29th  day  of  March,  1836,  Key,  for  a  valuable  consideration, 
and  bonajlde,  assigned  and  transferred  to  the  complainant  the 
bond  given  to  him  by  Beatty  for  the  land;  and  that  on  the  6th 
day  of  May,  1837,  said  bond  and  assignment  were  filed  in  the 
recorder's  office  of  Pike  county  for  record  ;  that  Harvey  had 
full  knowledge  of  the  facts,  and  had  been  advised  of  the  as- 
signment of  the  bond  to  the  complainant  by  Key,  and  that 
he  was  entitled  to  a  conveyance  from  Beatty  in  consequence 
of  said  assignment ;  that  the  complainant  has  frequently  made 
unsuccessful  efforts  to  obtain  a  deed  from  Beatty;  that  since 
the  filing  of  the  original  bill  of  the  complainant,  Key,  Beatty 
and  Harvey  have,  by  a  fraudulent  combination,  procured  a 
decree  to  be  made  by  the  Pike  Circuit  Court,  directing  the  land 
to  be  conveyed  by  Beatty  to  Key ;  and  that  on  the  same  day, 
Key  conveyed  to  Harvey.  The  bill  then  concludes  with  a 
prayer  that  the  deed  from  Key  to  Harvey  may  be  vacated, 
and  that  a  decree  be  made  for  the  conveyance  of  the  land  to 
the  complainant  by  Key  and  Beatty. 

At  the  September  term  1841,  Key  filed  his  separate  answer, 
in  which  he  admits  that  he  purchased  the  land  from  Beatty  as 
charged  in  the  complainant's  bill,  and  that  he  paid  Beatty 
therefor ;  that  at  the  spring  term  of  the  Pike  Circuit  Court 
1839,  he  obtained  a  decree  against  Beatty  for  a  conveyance 
of  the  land ;  that  he  did  assign  the  bond  he  held  on  Beatty  to 
the  complainant,  but  denies  that  the  assignment  was  made 
for  a  valuable  consideration,  or  that  the  complainant  paid 
either  to  him  or  Beatty,  any  portion  of  the  purchase  money 
for  said  land  ;  that  the  assignment  was  made  for  the  purpose 
of  preventing  certain  creditors  of  the  respondent,  whose 
claims  he  believed  were  unjust,  from  seizing  upon  said  land; 
that  the  price  the  complainant  agreed  to  pay  the  respondent 
was  merely  nominal  and  wholly  inadequate,  being  only  for 
the  sum  of  $210,  when  the  land  was  worth  eight  dollars  per 
acre,  and  would  have  amounted  to  $640  ;  that  since  the  said 
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assignment,  the  respondent  has  expended  near  four  hundred 
dollars  in  building  a  dwelling  house  upon  the  lands,  besides 
other  sums  of  money,  in  the  improvement  and  opening  of  the 
same ;  that  these  improvements  were  made  in  the  belief  that 
the  complainant  would  not  seek  to  take  advantage  of  said 
unconscientious  agreement ;  that  since  he  obtained  the  decree 
against  Beatty,  he  has  conveyed  the  land  to  Harvey  for  the 
consideration  of  eleven  hundred  dollars ;  and  that  Harvey  is 
now  in  the  possession  and  enjoyment  of  the  land ;  that  he 
conveyed  the  land  to  Harvey  in  good  faith,  and  with  no  inten- 
tion to  defraud  the  complainant ;  that  the  promissory  note  for 
$210,  which  the  complainant  pretends  he  gave  as  a  conside- 
ration for  the  assignment  of  the  bond  on  Beatty,  is  yet  in  his 
possession  unpaid ;  and  that  it  was  mutually  understood  be- 
tween the  complainant  and  respondent,  that  said  note  was 
never  to  be  collected,  but  was  to  be  used  for  the  purpose 
of  showing  a  consideration  for  the  complainant's  pretended 
purchase. 

On  the  14th  day  of.  September,  1841,  Harvey,  filed  his 
answer,  in  which  he  says,  that  in  the  month  of  December, 
1839,  he  purchased  from  Key  the  land  described  in  complain- 
ant's bill,  for  the  consideration  of  eleven  hundred  dollars; 
that  he  has  long  since  paid  the  purchase  money  to  Key,  took 
a  deed  from  him  for  the  land,  and  went  into  possession  of  it ; 
that  he  was  not  privy  to  any  assignment  of  the  bond  under 
which  the  complainant,  Fitzpatrick,  claims,  and  prays  to  be 
dismissed  hence  with  his  costs,  &c. 

On  the  15th  day  of  September,  1841,  the  complainant  filed 
a  general  replication  to  the  answers  of  Key  and  Harvey,  and 
afterwards  by  agreement  of  the  parties  at  the  June  term  1843, 
the  cause  was  was  submitted  to  the  Court,  upon  written  argu- 
ments, on  the  bill,  supplemental  bill,  answers,  replication, 
depositions,  exhibits  and  proofs  ;  and  at  the  April  term  1844, 
the  Court  directed  a  decree  to  be  entered,  dismissing  the 
complainant's  bill,  and  that  each  party  pay  his  own  costs. 

The  dismissal  of  the  complainant's  bill  by  the  Circuit 
Court ;  is  assigned  as  cause  of  error  for  the  reversal  of  the 
decree  in  this  Court. 

vol.  vi.         55 
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James  A.  Collins,  a  witness  on  the  part  of  the  complain- 
ant, deposed,  that  he  was  a  subscribing  witness  to  the  title 
bond  mentioned  in  the  complainants' s  bill;  that  he  saw  Beatty 
execute  the  same  to  Key ;  that  he  has  no  recollection  of  its 
execution  by  Andrew  Phillips,  but  knows  his  hand  writing, 
and  says  that  it  is  his  signature  which  is  affixed  to  the  bond. 

"William  Lippencott  deposed,  that  he  was  a  subscribing  wit- 
ness to  the  assignment  of  the  bond  by  Key  to  Fitzpatrick ; 
that  he  cannot  state  the  consideration  given  by  the  complain- 
ant to  Key,  but  recollects  that  a  note  was  given  for  one  hun- 
dred dollars  or  more,  and  that  he  was  also  a  witness  to  the 
note  ;  and  that  the  sale  and  assignment  was  in  good  faith  as 
far  as  he  understood  from  the  conversation  of  the  parties. 

James  Elledge  deposed,  that  he  was  present  at  Esquire 
Phillip's  office  in  Griggsville  about  four  years  before  that 
time,  when  the  complainant,  Eitzpatrick,  tendered  and  offered 
to  pay  Andrew  Phillips,  a  note  executed  by  Key  to  Beatty 
for  one  hundred  and  twenty  five  dollars;  that  the  money  ten- 
dered was  left  with  Phillips  ;  and  that.he  understood  that  the 
note  was  the  one  described  in  the  title  bond  ;  he  understood 
that  Philips  had  the  note  in  his  possession,  and  one  of  that 
purport  was  read  on  the  occasion ;  that  Beatty  had  left  the 
country,  and  he  understood  that  Phillips  was  acting  as  his 
agent  in  the  matter. 

Aaron  Tyler  deposed,  that  he  was  at  the  office  of  Andrew 
Phillips,  the  last  of  November  or  first  of  December,  in  1836, 
when  he  was  called  on  by  complainant,  Fitzpatrick,  to  witness 
the  tender  of  between  one  and  two  hundred  dollars  to  said 
Phillips,  on  account  of  a  bond  for  a  deed,  and  that  the  note 
and  deed  were  demanded  by  Fitzpatrick,  and  refused  by 
Phillips  ;  recollects  that  the  names  of  Beatty  and  Key  were 
mentioned,  and  that  a  conversation  was  had  concerning  a  note 
for  land ;  that  Phillips  refused  to  give  up  the  note,  but  said  he 
presumed  it  would  be  all  right ;  that  the  complainant  left  the 
money  with  Phillips,  but  witness  heard  nothing  about  Phillips 
being  the  agent  of  Beatty. 

Andrew  Phillips  deposed,  that  he  had  the  note  in  his  pos- 
session for  collection  when  it  became  due ;  that  Fitzpatrick 
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tendered  to  him  the  money  about  the  time  it  became  due, 
and  demanded  of  him  a  deed  for  the  land  described  in  the 
bond ;  that  in  a  conversation  with  Key,  Key  told  him  that 
Fitzpatrick  would  give  him  more  for  the  land  than  he,  the 
deponent,  had  offered,  which  was  four  hundred  and  twenty 
five  dollars ;  and  that  afterwards  at  deponent's  house,  he 
learned  from  both  parties  that  Fitzpatrick  had  bought  the 
land,  and  had  given  more  than  deponent  had  offered  him. 
Deponent  believes  there  was  an  understanding,  at  the  time 
Beatty  sold  to  Key,  and  gave  him  the  bond  for  conveyance, 
that  Beatty  was  to  send  a  deed  for  the  land  to  deponent  to  be 
delivered  to  Key,  on  the  payment  of  the  purchase  money. 

John  M.  McConnell  deposed,  that  he  was  present  when 
Key  paid  Beatty  a  sum  of  money  for  the  land  described  in 
the  bond  ;  that  Harvey  purchased  the  same  land  of  Key  about 
the  last  of  December,  1839,  or  the  first  of  January,  1840 ; 
that  before  the  purchase  by  Harvey,  deponent  informed  him 
that  Fitzpatrick  had  a  claim  upon  the  land,  and  that  a  suit 
was  then  depending  between  Fitzpatrick,  Key  and  others  to 
settle  the  title  to  the  same,  and  suggested  that  he  would  not 
be  safe  in  making  the  purchase. 

William  Kinman  deposed,  that  at  Harvey's  request  he  in- 
quired of  Fitzpatrick  whether  he  held  a  bond  for  the  land 
which  he,  Harvey,  was  about  to  purchase  from  Key ;  that 
Fitzpatrick  told  him  he  held  such  a  bond  assigned  to  him  by 
Key,  and  that  he  calculated  to  contend  for  it ;  and  that  depo- 
nent communicated  said  conversation  to  Harvey  on  the  same 
day.  Harvey  intimated  to  deponent  at  the  same  time,  that 
there  was  an  incumbrance  on  the  land. 

William  Lippincott  deposed,  that  he  had  seen  the  land  in 
controversy  frequently  ;  that  it  was  worth,  at  the  time  of  the 
assignment  of  the  bond  by  Key  to  Fitzpatrick,  from  eight  to 
ten  dollars  per  acre,  but  cannot  say  what  the  value  of  it  was 
in  September,  1841,  as  he  did  not  at  that  time  live  in  the 
neighborhood.  Deponent  did  not  see  any  money  paid  for  the 
land  at  the  time  of  the  assignment ;  that  the  general  opinion 
was  at  that  time,  that  Key  was  so  much  in  debt  that  he  could 
not  get  through,  but  that  he  saw  nothing  at  the  time  of  the 
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assignment  to  induce  him  to  believe  that  the  sale  was  other- 
wise than  in  good  faith. 

John  McCallister  deposed,  that  Key  continued  in  the  pos- 
session of  the  land,  and  exercised  acts  of  ownership  over  it, 
until  he  sold  to  Harvey , by  building  a  house  and  making  other 
improvements  upon  it,  'after  the  assignment ;  that  deponent  al- 
ways regarded  the  land  as  belonging  to  Key;  that  the  value  of 
the  land,  at  the  time  of  the  assignment  of  the  bond  from  Key 
to  Fitzpatrick,  was  from  eight  to  ten  dollars  per  acre ;  that  the 
improvements  made  upon  the  land  by  Key  since  the  assign- 
ment, he  believes  to  be  worth  something  near  four  hundred 
dollars ;  that  Fitzpatrick  lived  in  the  neighborhood  of  the  land 
ever  since  the  assignment ;  that  he  saw  a  notice  from  Fitzpat- 
rick, after  the  assignment,  warning  all  persons  not  to  pur- 
chase a  note  given  by  him  to  Key,  but  believes  it  was  for  the 
reason  that  he  had  paid  the  note ;  thinks  the  assignment  was 
made  for  the  purpose  of  covering  up  Key's  property ;  don't 
know  whether  Fitzpatrick  had  the  means  at  that  time  to  pur- 
chase the  land ;  that  in  the  winter  of  1836  and  1837,  Key 
commenced  making  improvements  on  the  land,  by  digging  a 
well,  and  making  a  little  fencing,  and  in  1838  or  1839,  he 
built  the  house  and  made  other  improvements  upon  it ;  thinks 
Harvey  was  informed  of  Fitzpatrick's  claim  and  purchase, 
before  he  bought  the  land  from  Key. 

Eeuben  Hatch  deposed,  that  sometime  in  November,  1836, 
he  received  a  letter  from  Stanford  &  Davis,  of  St.  Louis,  en- 
closing a  note  signed  by  Marshall  Key  to  T.  T.  Beatty,  for 
one  hundred  and  twenty  five  dollars,  and  directing  him  to  in- 
form Key  that  the  note  would  become  due  in  a  few  days,  and 
that  the  place  Key  lived  on  would  be  forfeited,  unless  pay- 
ment was  punctually  made,  as  his  (Key's)  title  rested  on  a 
bond.  If  the  note  was  not  paid,  it  was  to  be  left  with  some 
one  for  collection ;  and  payment  not  being  made,  deponent  left 
the  note  with  Esquire  Phillips  for  collection;  thinks  that  Phil- 
lips afterwards  informed  him  that  Key  had  paid  the  note ; 
knows  nothing  more  of  the  payment,  or  what  became  of  the 
note. 

It  was  agreed  by  the  parties  that  the  note  executed  by  Fitz- 
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patrick  to  Key  on  the  29th  day  of  March,  1836,  for  two  hun- 
dred and  ten  dollars,  a  copy  of  which  was  annexed  to  Key's 
answer,  was  executed  in  part  payment  for  said  land,  and  is 
the  same  spoken  of  in  Lippencott's  deposition ;  and  also,  that 
Fitzpatrick,  sometime  in  the  year  1837  or  1838,  warned  all 
persons  from  purchasing  the  same,  by  advertisement,  for  the 
reason  that  it  had  been  paid. 

Henry  Woodward  deposed,  that  he  had  seen  Marshall  Key 
sign  his  name  a  good  many  times,  and  thinks  he  would  know 
his  hand  writing  ;  is  confident  that  the  last  part  of  the  receipt 
marked  A,  which  is  as  follows  :  "  June  8,  1836.  Griggsville. 
Received  of  Henley  H.  Fitzpatrick,  one  hundred  and  fifty 
dollars,  in  full  of  his  first  payment  for  eighty  acres  of  land 
bought  of  me.  Marshall  Key,"  is  the  hand  writing  of  Key ; 
that  the  name,  Key,  is  in  the  manner  of  Key's  writing  that 
part  of  his  name ;  and  thinks  the  whole  signature  is  in  his 
hand  writing. 

Ozias  M.  Hatch  deposed,  that  he  was  clerk  of  the  Pike 
Circuit  Court ;  that  he  had  examined  the  records  of  that  Court, 
and  found  a  judgment  rendered  at  the  April  term  1839,  in  favor 
of  Fitzpatrick  against  Key,  on  an  appeal  for  seventy  seven 
dollars,  seventy  seven  cents  and  costs ;  another  judgment 
rendered  at  the  September  term  1839  ;  also  on  appeal  for  fifty 
seven  dollars,  eighty  four  cents  and  costs  ;  and  another  judg- 
ment at  the  April  term  1840,  on  a  suit  in  assumpsit,  instituted 
by  Matthew  Dale,  for  the  use  of  Fitzpatrick,  against  Key  and 
McCallister  for  eighty  nine  dollars,  seventy  eight  cents  and 
costs. 

Solomon  Parsons  deposed,  that  he  was  acquainted  with 
Key's  hand  writing,  from  seeing  him  write,  and  having  papers 
in  his  possession,  signed  by  him,  believes  the  body  of  the  re- 
ceipt marked  A.,  dated  June  8,  1836,  for  one  hundred  and 
fifty  dollars,  is  not  in  the  hand  writing  of  Key,  and  thinks  the 
signature  is  not. 

Ozias  M.  Hatch  deposed,  that  he  was  personally  acquainted 
with  Key,  and  knew  his  hand  writing,  having  seen  him  write, 
and  having  also  received  letters  and  orders  from  him ;  that  he 
did  not  believe  that  either  the  receipt  marked  A,  and  referred 
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to  in  Woodward's  deposition  as  having  been  executed  by  Key- 
on  the  8th  day  of  June,  1836,  for  one  hundred  and  fifty 
dollars  or  the  signature  to  it,  were  in  the  hand  writing  of  Key. 

Andrew  Phillips  deposed,  that  he  was  well  acquainted  with 
Key,  and  tolerably  well  acquainted  with  his  hand  writing, 
and  that  he  did  not  believe  that  either  the  body  of  the  receipt, 
or  the  signature,  were  in  the  hand  writing  of  Key;  that  he  knew 
Henry  Woodward,  and  believes  he  can  read  print  a  little,  and 
writing  a  very  little,  and  as  to  his  writing,  thinks  that  he  can 
do  little  more  than  to  scribble  his  own  name. 

Thomas  K.  Norris  deposed,  that  he  knew  nothing  about 
the  contract  between  Fitzpatrick  and  Key  for  the  land,  or 
the  consideration  paid  for  it,  but  recollects  hearing  Fitz- 
patrick, in  September,  1836,  notify  Key  not  to  make  any 
improvements  on  the  land. 

John  R.  Jackson  deposed,  that  Harvey  lived  upon  the  land 
when  he  left  Pike  county  in  September,  1840 ;  that  he  was 
present  in  a  grocery  at  Griggsville,  when  Fitzpatrick  and 
Key  were  trading  for  the  land ;  thinks  Fitzpatrick  was  to  give 
Key  near  five  hundred  dollars  for  the  place ;  that  Fitzpatrick 
had  sold  Key  his  half  of  the  crop  then  growing  on  the  Ayres' 
place ;  heard  both  parties  say  that  half  the  crop  belonged  to 
Fitzpatrick ;  supposes  the  corn  was  worth  six  dollars,  or  six 
dollars  and  fifty  cents  per  acre,  and  that  there  would  be  from 
thirty  five  to  forty  acres  in  both  fields ;  recollects  that  Key 
sold  a  part  of  the  same  crop  to  Hatch,  and  had  the  benefit  of 
it ;  heard  something  said  about  a  horse  and  cow,  and  saw  Key 
have  the  same  horse  afterwards  which  had  belonged  to  Fitz- 
patrick ;  supposed  the  horse  worth  fifty  dollars,  and  the  cow 
twelve  dollars ;  remembered  well  when  Key  gave  Fitzpatrick 
the  bond  which  he  had  received  from  Beatty  for  the  land; 
that  Fitzpatrick  said  to  Key  that  the  bond  was  not  transfer- 
able, and  that  Key  replied  he  would  make  it  good.  Deponent 
had  the  bond  in  his  hand,  and  read  the  assignment  on  it  to 
Fitzpatrick,  at  the  time  of  the  contract ;  recollects  that  Fitz- 
patrick executed  his  note  to  Key,  and  considered  the  price 
given  for  the  land  as  much  or  more  than  it  was  worth  at  that 
time ;  that  Key  bought  the  land  from  Beatty  a  few  days  before 
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he  sold  it  to  Fitzpatrick  for  much  less  than  he  sold  it  for  to 
Fitzpatrick,  and  that  he  always  considered  Fitzpatrick  good 
for  his  contracts. 

Andrew  Philips  deposed,  that  about  the  year  1837,  Key  and 
Fitzpatrick  met  at  his  house  for  the  purpose  of  settling  a 
payment  for  some  land,  which  Key  had  sold  to  Fitzpatrick, 
and  upon  which  Harvey  lived  in  November  1842 ;  that  both 
agreed  to  leave  their  difference  to  deponent,  if  they  could 
not  agree  themselves ;  that  they  went  out  to  try  and  settle, 
and  after  being  gone  for  some  time  returned,  and  said  that 
they  could  not  agree  on  account  of  some  interest  amounting 
to  from  thirty  to  sixty  dollars,  which  Fitzpatrick  claimed,  and 
which  Key  w  ould  not  agree  to  pay ;  that  Key  flew  into  a  pas- 
sion, and  said  that  he  had  the  power  in  his  own  hands  and 
intended  to  use  it.  Deponent  heard  at  that  time,  that  Key 
had  been  paid  the  entire  amount  for  said  land,  and  that  there 
was  no  other  difference  between  them  except  from  thirty  to 
sixty  dollars. 

Charles  F.  Gibbs,  deposed,  that  he  heard  Fitzpatrick  say 
to  Key,  that  if  Key  would  get  up  or  pay  a  certain  note  or  de- 
mand due  to  some  person  in  Naples,  that  he  would  give  up 
the  bond  he  held  on  the  land ;  that  Key  agreed  to  do  it,  and 
offered  deponent  as  security  that  he  would  do  as  required, 
when  Fitzpatrick  refused  to  comply  with  his  offered  agree- 
ment ;  that  Key  became  involved  in  debt  about  the  fall  of  1836, 
and  from  the  circumstances  of  the  parties,  deponent  believed 
the  sale  of  the  property  was  a  sham  sale ;  does  not  know  of 
any  consideration  having  been  paid  by  Fitzpatrick  for  the 
land ;  saw  a  note  for  two  hundred  and  ten  dollars,  and  under- 
stood from  both  parties  that  it  was  given  for  the  land,  but 
knows  nothing  of  its  payment ;  understood  from  Key  that  the 
note  was  given  fraudulently,  and  witness  believes  that  such 
was  the  case ;  knows  that  Key  was  in  possession  of  the  land 
until  he  sold  to  Harvey ;  heard  Key  say  after  Fitzpatrick 
flew  from  the  contract  with  Key,  that  Fitzpatrick  might  crack 
his  whip,  for  he  should  not  have  the  place ;  that  the  note  for 
two  hundred  and  ten  dollars  was  assigned  from  Key  to  Gibbs 
in  1837;  and  knows  that  Henry  Woodward  is  a  very  poor 
scribe,  very  poor. 
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John  Torrey  deposed,  that  Fitzpatrick  boarded  with  him 
about  the  years  1836,  1837,  or  1838,  but  cannot  recollect  the 
exact  year  ;  deponent  heard  Fitzpatrick  say  that  he  took  a 
bond  from  Key  for  the  land ;  that  there  was  some  dealing  be- 
tween Key  and  him ;  and  that  Key  was  about  to  act  the  ras- 
cal with  him,  but  if  he  would  settle  right  with  him,  like  a  man, 
he  would  not ;  but  otherwise  he  would  try  and  hold  the  land. 
From  what  Fitzpatrick  said,  deponent  understood  the  bond 
was  assigned  to  him  by  Key,  because  Key  was  in  debt,  and 
for  the  purpose  of  securing  him,  and  to  keep  it  from  being 
taken  and  sold  for  Key's  debts.  Deponent  further  under- 
stood from  Fitzpatrick,  that  when  Key  paid  him,  the  assign- 
ment of  the  bond  was  to  be  void,  and  that  Fitzpatrick  was  to 
have  no  further  claim  aginst  Key  for  the  land.  And  in  an- 
swer to  an  interrogatory  by  the  complainant,  Fitzpatrick,  the 
deponent  replied, — "  It  was  my  understanding  that  the  land 
was  conveyed  to  you,  to  secure  you,  and  to  keep  Key's  cred- 
itors out  of  their  money." 

Margaret  Torrey  deposed,  that  she  heard  Fitzpatrick  say 
five  or  six  years  before  the  winter  of  1843,  at  the  time  he 
boarded  at  her  house,  that  he  took  the  land  to  keep  Key's 
creditors  from  taking  it,  but  did  not  hear  him  say  any  thing 
about  securing  himself ;  never  heard  him  say  that  Key  was 
indebted  to  him ;  knows  that  Harvey  lives  on  the  same  place. 
Fitzpatrick  used  the  word  "sham,"  when  speaking  of 
taking  Key's  land  to  keep  it  from  his  creditors.  Deponent 
did  not  hear  all  the  conversation,  but  heard  no  such  words 
as  "to  secure  myself"  made  use  of  by  the  complainant. 

James  Koss  deposed,  that,  in  the  month  of  August,  1839, 
he  heard  a  conversation  between  Key  and  Fitzpatrick 
relative  to  a  tract  of  land  which  Fitzpatrick  claimed  to  have 
purchased  from  Key,  in  which  conversation  Key  said  he  had 
sold  it  to  Fitzpatrick ;  Key  also  acknowledged,  at  that  time 
that  Fitzpatrick  held  his  receipt  for  one  hundred  and  fifty 
dollars  for  the  land  ;  he  said  that  Fitzpatrick  had  complied 
with  his  contract,  but  that  he  would  not  give  up  the  land. 
He  further  said  that  he  had  assigned  Beatty's  bond  to  Fitz- 
patrick, but  that  Fitzpatrick  could  not  get  a  deed  upon  it; 
that  he  had  that  hold,  and  would  hold  it ;  and  that  Fitz- 
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patrick  might  go  a-head  and  crack  his  whip,  for  he  should 
not  have  possession  of  it.  The  bond  spoken  of  was  for  the 
conveyance  of  eighty  acres  of  land.  Deponent  was  called 
upon  by  both  parties  to  witness  said  conversation.  The 
conversation  took  place  in  Woodward's  grocery,  in  Pittsfield, 
when  Key  was  drinking,  but  he  was  not  drunk. 

Samuel  G.  Baldwin  deposed,  that  Fitzpatrick  notified  Key 
in  1836  to  quit  the  place,  but  did  not  recollect  positively  of 
his  notifying  him  not  to  make  any  more  improvements  on  it. 
Deponent  was  called  to  witness  the  -  notice,  when  Key 
replied,  "  Crack  your  whip."  Key  was  digging  a  well  at 
the  time,  but  deponent  did  not  see  any  new  house  or  fencing 
at  that  time.  Fitzpatrick  read  the  notice  to  Key.  Witness 
did  not  know  that  the  numbers  of  the  land,  as  read  in  the 
notice,  were  the  same  with  those  of  the  land  on  which 
Harvey  lived,  but  supposed  it  was  for  the  land  on  which 
Key  lived  at  that  time ;  thought  it  was  the  land  which 
adjoins  Richard  Beall's  land,  which  Beall  said  was  in  section 
thirty  six  (36),  township  four  (4)  south,  of  range  three  (3) 
west  of  the  fourth  principal  meridian. 

Isaac  A.  Hatch  deposed,  that  in  the  fall  of  1835  he  pur- 
chased of  Key  a  field  of  corn,  and  blades,  and  hay,  which 
Key  said  was  raised  by  him  and  Fitzpatrick,  for  which  he 
paid  Key  one  hundred  and  ninety  seven  dollars  and  thirty 
cents.  Deponent  did  not  purchase  all  the  corn  raised  by 
Key  and  Fitzpatrick  that  year;  there  was  another  field 
adjoining,  containing  seventeen  or  eighteen  acres,  which 
amount  to  one  hundred  and  ninety  eight  dollars  and  twenty 
cents,  at  the  rate  witness  purchased  from  Key ;  that  Key's 
hogs  destroyed  a  large  part  of  it,  and  Key  gathered  the 
remainder ;  thinks  there  would  have  been  about  forty  five 
bushels  to  the  acre  in  the  last  mentioned  field. 

John  McCallister  deposed,  that  he  bought  a  field  of  corn 
of  Key  in  the  fall  of  1835 ;  thought  there  was  some  partner- 
ship in  it  between  Key  and  Fitzpatrick,  but  cannot  recollect 
particularly.  The  field  contained  about  fifteen  acres,  and 
was  on  the  Ayres'  place.     Witness  agreed  to  pay  five  dollars 
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per  acre  for  the  corn,  amounting  to  seventy  five  dollars,  and 
paid  the  whole  amount  to  Key. 

William  H.  Wilson  deposed,  that  he  understood  from  Key 
that  he  had  sold  out  to  Fitzpatrick,  that  he  understood  from 
the  parties  that  they  cropped  together  on  the  halves  in  1835  ; 
thinks  they  cultivated  the  Ayres'  field  together  that  year ; 
believes  a  man  by  the  name  of  Simmons  came  over  from 
Morgan  county,  and  bought  a  horse  from  Key  for  seventy 
five  dollars,  which  witness  understood  belonged  to  Fitzpat- 
rick. Deponent  does  not  know  of  Fitzpatrick  ever  getting 
any  thing  for  the  horse,  but  the  eighty  acres  of  land. 

Thomas  Dale  deposed,  that  he  had  a  conversation  with  Fitz- 
patrick at  John  Torrey's,  five  or  six  years  before  April,  1843, 
when  Torrey  lived  on  the  sixteenth  section,  in  which  Fitz- 
patrick said  to  Torrey  or  witness,  that  the  sale  between  him 
and  Key  was  a  sham  sale.  The  conversation  was  about  the 
land  on  which  Key  then  lived,  and  on  which  Harvey  resided 
in  1843. 

John  McCallister  deposed,  that  he  saw  a  note  dated  Sep- 
tember 12th,  1838,  given  by  Key  to  Fitzpatrick  for  sixty  one 
dollars  ;  that  Key  signed  it  in  his  presence,  on  the  day  it  was 
dated  ;  that  said  note  is  as  follows  :  "Griggsville,.  September 
12th,  1836.  Ninety  days  after  date,  for  value  received,  I 
promise  to  pay  H.  H.  Fitzpatrick  the  sum  of  sixty  one  dollars 
value  received,  as  witness  my  hand.  Marshall  Key." 

"Attest,  John  McCallister." 

"Bearing  12  per  cent,  from  date." 

Andrew  Phillips,  being  sworn  in  open  Court,  stated  that 
the  sum  of  one  hundred  and  twenty  five  dollars,  which  was 
tendered  to  him  by  Fitzpatrick,  and  received  by  him  on  Key's 
note  to  Beatty,  was  not  returned  to  Fitzpatrick  ;  that  he  does 
not  recollect  that  he  had  the  note  in  his  possession  when  the 
money  was  tendered  ;  that  the  money  was  never  paid  over  by 
witness  either  to  Beatty  or  Key  ;  that  neither  Beatty  nor  Key 
applied  for  the  money ;  and  that  witness  was  security  for 
Beatty  to  Key  for  the  conveyance  of  the  land. 

John  Dimmitt,  also  sworn  in  open  Court,  on  the  part  of  Har- 
vey, stated  that  he  was  present  when  the  contract  was  made 
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between  Key  and  Harvey.  Harvey  paid  to  Key  two  horses, 
a  wagon  and  harness,  valued  at  four  hundred  dollars;  that  the 
property  was  worth  that  much  in  December,  1839,  when  the 
contract  was  made;  Harvey  was  to  give  one  thousand  dollars 
more,  making  fifteen  hundred  dollars  in  all;  he  knows  of 
Harvey  paying  to  Key  eight  hundred  dollars ;  five  dollars 
first,  and  seven  hundred  and  ninety  five  dollars  a  few  days 
afterwards.  Witness  saw  the  money  counted  a  few  days 
after  the  sale ;  that  Harvey  then  told  Key  that  he  had  two 
hundred  dollars  in  specie  at  his  house,  which  Key  could  get 
whenever  he  called  for  it;  and  that  he  heard  Key  afterwards 
admit  that  he  had  got  the  two  hundred  dollars  in  specie  ; 
thinks  there  was  to  have  been  a  short  credit  for  one  hundred 
dollars  or  thereabouts;  the  sale  from  Key  to  Harvey  included 
two  pieces  containing  about  ninety  acres  of  land,  besides  the 
land  in  dispute.  The  ninety  acres  were  inferior  to  the  land 
in  dispute,  and  worth  from  four  hundred  to  six  hundred  dollars. 

Andrew  Phillips  further  stated,  that  the  Beatty  and  Yan 
Deusen  tracts  of  land  were  three  miles  apart ;  and  that  the 
Harvey,  or  Beatty  tract  was  worth  much  the  most ;  that  the 
Yan  Deusen  tract  was  not  worth  more  than  half  as  much  as 
the  Beatty  tract. 

It  was  admitted  by  the  parties,  that  the  judgments  and  exe- 
cutions referred  to  in  the  depositions  in  favor  of  Fitzpatrick 
against  Key,  were  returned  satisfied  by  the  sheriff,  by  sale  of 
the  lands  of  Key. 

This  was  the  substance  of  all  the  testimony  taken  and  sub- 
mitted to  the  Court  on  the  final  hearing  of  the  cause,  when 
the  complainant's  bill  was  dismissed,  with  an  order  that  each 
party  pay  his  own  costs. 

The  question  is,  whether  the  Circuit  Court  should  have 
decreed  a  specific  performance  under  the  circumstances,  or 
not. 

In  bills  for  specific  performance,  the  contract  or  assign- 
ment must  be  founded  on  a  valuable  or  meritorious  consider- 
ation, and  the  complainant,  who  seeks  the  performance,  must 
show  that  he  has  performed,  or  offered  to  perform,  all  the 
acts  which  formed  the  consideration  for  the  alleged  under- 
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taking,  on  the  part  of  the  defendant.  2  Story's  Eq.  Jur. 
§  793  a;  2  Wheaton,  290,  336.  And  if  the  contract  be  vague 
and  uncertain,  or  the  evidence  to  establish  it  be  insufficient, 
a  Court  of  Equity  will  not  enforce  it,  but  leave  the  party  to 
his  legal  remedy.     Ibid. 

Nor  will  a  Court  of  Equity  decree  a  specific  performance 
where  the  contract  is  founded  in  fraud,  imposition  or  mistake, 
or  where  it  would  be  unconscientious  to  enforce  it.  1  Peters, 
376,  382;  5  Peters,  264;  Sugden  on  Vendors,  125  to  135;  2 
Schoales  and  Lefroy,  554,  555.  But  where  a  contract  for 
land  is  unobjectionable,  it  is  as  much  a  matter  of  course  for 
Courts  of  Equity  to  decree  a  specific  performance  of  it,  as  it 
is  for  a  Court  of  Law  to  give  damages  for  a  breach  of  it. 
9  Yesey,  608;  12  do.  395,  400  ;  4  Peters,  311,  328;  2  Story's 
Eq.  Jur.  53.  §  751;  provided  the  contract  be  fair,  and  for  an 
adequate  consideration.     12  Yesey,  395,  400  ;  5  Peters,  264. 

So  Equity  views  a  bond  conditioned  to  convey  land,  as 
articles  of  agreement,  and  will  decree  a  specific  performance 
of  the  condition ;  the  assignment  being  valid  in  Equity, 
and  the  circumstance,  that  an  action  at  Law  may  also  be 
maintained,  being  immaterial.  7  Dane's  Abr.  543,  §  30;  1 
Powell  on  Contracts,  314;  1  Strange,  534;  Sugden  on  Yen- 
dors,  (2d  Ed.)  155;  1  Pick.  485;  11  Mass.  469;  6  do.  242; 
4  Johns.  Oh.  R.  693;  2  do.  441,  479;  4  Term  Rep.  340;  4 
Pick.  1. 

In  regard  to  the  rights  of  an  assignee  of  a  chose  in  action, 
it  is  said,  that  Courts  will  take  notice  of,  and  protect  him 
against  the  fraud  of  the  original  contracting  parties,  3  Johns. 
Ch.  R,  426;  and  in  the  case  of  Andrews  v.  Beecker,  1  Johns. 
Cases,  411,  where  the  defendant  pleaded  a  release  to  a  bond, 
and  the  replication  stated  that  the  bond  was  assigned  to  a 
third  person,  for  whose  benefit  the  suit  was  brought,  before 
the  execution  of  the  release,  and  that  the  defendant  had 
notice  of  it  before  the  release,  the  replication  was  held  good 
on  demurrer.  The  same  decision  was  made  in  littlefield  v. 
Storey,  3  Johns  425;  see,  also,  legh  v.  Legh,  1  Bos.  &  Pull. 
447;  1  Camp.  K  P.  392,  and  11  Johns.  49;  and  the  question 
of  the  validity  of  the  assignment,  on  account  of  the  consider- 
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ation,  is  a  matter  between  the  creditors  of  the  assignor,  and 
the  assignee,  with  which  a  subsequent  purchaser  with  notice 
has  nothing  to  do.     Ensign  v.  Kellogg,  4  Pick.  5.  (a) 

These  principles  apply  with  peculiar  force  to  all  cases  for 
a  specific  performance,  similar  to  the  one  under  consideration. 
The  bill  of  the  complainant  charges,  that  Beatty  sold  the  land 
to  Key  and  gave  his  bond  for  a  conveyance  on  the  21st  day  of 
December,  1835  ;  that  he  purchased  from  Key  for  a  valuable 
consideration,  and  took  an  assignment  of  the  bond  on  the 
29th  day  of  March,  1836,  and  that  Harvey  afterwards  pur- 
chased from  Key  with  full  notice  of  his  claim  to  the  land, 
&c.  The  proofs  in  the  cause  show  several  payments  of  con- 
siderable sums  by  the  complainant  to  Key,  and  among  them, 
one  hundred  and  twenty  five  dollars,  on  account  of  the  origi- 
nal purchase  money  agreed  to  be  paid  by  Key  to  Beatty,  for 
the  land ;  but  whether  all,  or  which  part  of  them,  should  be 
considered  as  having  been  made  on  account  of  the  conside- 
ration agreed  to  be  paid  by  the  complainant  to  Key  for  the 
assignment  of  the  bond,  it  is  difficult  for  the  Court  to  conjec- 
ture. The  allegations  in  the  bill  should  have  been  more  cer- 
tain and  specific,  and  the  proofs  should  have  corresponded 
with  the  allegations.  Pool  v.  Vanlandingham,  Bre.  22; 
JBradshaw  v.  Newman,  lb.  94.  So,  also,  if  the  defendants 
had  intended  to  have  relied  on  the  matter  of  fraud  on  the 
part  of  the  complainant,  the  fraud  should  have  been  directly 
and  specifically  imputed  by  the  answers.  "We  think,  upon 
the  whole,  that  the  rights  and  interests  of  the  parties  will  be 
best  promoted  by  reversing  the  decree,  and  remanding  the 
suit  for  further  proceedings,  with  leave  to  the  complainant  to 
amend  his  bill,  by  setting  forth  specifically  in  what  the  con- 
sideration for  the  assignment  consisted,  and  in  such  other  par- 
ticulars as  he  may  deem  necessary  for  a  fair  trial  upon  the 
merits  ;  and  with  leave,  also,  to  the  defendants  to  amend  their 
answers. 

Decree  reversed,  the  suit  remanded,  and  each  party  to  pay 
his  own  costs  in  this  Court. 

Decree  reversed. 

(a)  Buckmaster  v.  Eddy,  Beecher's  Breese  R.  381. 
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Theodore    Tarleton,  plaintiff  in  error,  v.  Roger  Yietes, 
defendant  in  error. 
Error  to  Fulton. 

Q 

In  Equity,  a  defendant  may  in  his  answer  rely  on  any  matter  which  show 
that  the  complainant  is  not  entitled  to  the  relief  he  claims  by  his  bill.  If 
the  defendant  succeeds  in  establishing  such  a  defence,  there  must  be  a 
denial  of  the  relief  sought,  and  a  dismissal  of  the  bill.  He  is  not,  how- 
ever, permitted  to  go  further  than  to  defeat  the  complainant.  He  can 
use  his  answer  for  the  purpose  of  defence,  but  not  for  the  purpose  of  ob- 
taining relief  on  his  part.  If  he  claims  affirmative  relief,  he  must  seek  it 
by  way  of  an  original  or  cross  bill. 

An  answer  to  a  bill  to  foreclose  a  mortgage  disclosed  an  agreement  between 
the  parties  whereby  the  defendant  was  to  convey  a  portion  of  the  mort- 
gaged premises  in  fee  to  the  complainant,  in  discharge  of  the  notes  and 
mortgage  specified  in  the  bill ;  that,  in  pursuance  of  such  agreement, 
the  defendant  tendered  a  deed  to  the  complainant,  who  refused  to  receive 
it,  and  the  defendant  brought  the  same  into  Court,  and  insisted  upon  a 
specific  performance  of  the  contract :  Held,  that  the  defendant,  by  thus 
keeping  his  tender  good,  and  manifesting  a  readiness  to  carry  the  agree- 
ment into  full  effect  on  his  part,  entitled  himself  to  an  execution  of  the 
contract  on  the  part  of  the  complainant. 

It  is  a  settled  principle  in  Equity,  that  a  party,  to  avail  himself  of  the  ben- 
efit of  the  Statute  of  Frauds,  must  specially  insist  on  it;  if  he  fail  to  do  so, 
he  will  be  considered  as  having  waived  the  advantage  to  be  derived  from 
its  provisions. 

A  defendant  in  a  bill  in  chancery,  in  order  to  avail  himself  of  the  benefit  of 
the  Statute  of  Frauds,  must  set  it  up  by  plea,  or  insist  on  it  in  his  answer. 
A  complainant  may  do  it  by  amending  his  bill,  where  the  matter  is  first 
introduced  in  the  answer. 

A  complainant  formerly,  when  special  replications  in  Chancery  were  allow- 
able, might  avail  himself  of  the  benefit  of  the  Statute  of  Frauds  in  his 
replication,  where  the  matter  was  first  introduced  by  the  answer;  but 
special  replications  are  now  superseded  by  the  general  replication,  which 
merely  puis  in  issue  the  truth  of  the  answer,  and  the  latter  would  be  a 
waiver  of  the  benefit.  Amendments  of  the  bill,  therefore,  have  been  sub- 
stituted in  the  place  of  such  special  replications,  and  a  complainant  may 
now  do  in  an  amendment  to  his  bill,  what  he  formerly  could  by  a  special 
replication. 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c,  in  the  Ful- 
ton Circuit  Court,  brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  At  the  March  term  1844,  the  Hon.  Jesse 
B.  Thomas  presiding,  the  defendant  below  filed  his  answer, 
to  which  exceptions  were  filed,  and  the  same  were  submitted  to 
the  Master,  whose  report  sustained  the  exceptions.  On  mo- 
tion, leave  was  given  to  file  an  amended  answer  and  a  cross 
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bill.  At  the  August  terra,  no  amended  answer  having  been 
filed,  a  decree  pro  confesso  was  entered,  and  a  further  decree 
against  the  defendant  for  $258.87.  The  defendant  thereupon 
prosecuted,  a  writ  of  error  in  this  Court. 

J.  T.  Stuart  <&  B.  S.  Edwards,  for  the  plaintiff  in  error. 

I.  The  answer  never  was  adjudged  insufficient;  there- 
fore no  decree  pro  confesso  could  be  entered  against 
defendant.     R.  L.,  122,  §  11;  Gale's  Stat.,  142,  §  11. 

II.  The  exceptions  to  the  answer  were  not  well  taken. 
Ballance  v.  Underhill,  3  Scam.,  461 ;  Thornton  v.  Heirs  of 
Henry,  2  do.  221 ;  Edwards  v.  Helm,  4  do.,  142  ;  Cooper's 
Eq.  PL,  86,  87 ;  Story's  do.,  314  and  394 ;  Fife  v.  Clayton, 
13  Yesey,  546. 

III.  An  appeal  may  be  prosecuted  from  such  an  interlo- 
cutory decree  as  this.  An  appeal  lies  from  any  decree  that 
establishes  any  principle  which  will  finally  affect  the  merits 
of  the  case,  or  deprives  the  party  of  any  benefit  he  may 
have  at  the  final  hearing,  or  whereby  he  is  aggrieved.  3 
Barb.  &  Har.  Dig.  183,  §  1 ;  184,  §  7  ;  185,  §  15 ;  187, 
§  40 ;  Beach  v.  Fulton  Bank,  2  Wend.  225 ;  Buel  v.  Street, 
9  Johns.  443 ;  Bey  v.  Walton,  2  Hill's  (K  Y.)  R.,  403. 

L.  W.  Boss,  and  J.  Lamborn,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.*  Vietes  filed  a  bill  in  Chancery  to  forclose  a 
mortgage,  executed  by  Tarlton  to  secure  the  payment  of 
three  promissory  notes. 

Tarleton  answered,  admitting  the  statements  of  the  bill, 
but  alleging  in  substance,  that  after  the  execution  of  the  notes 
and  mortgage,  an  agreement  was  made  between  the  complain- 
ant and  the  defendant,  whereby  the  defendant  was  to  convey 
in  fee  to  the  complainant,  a  part  of  the  mortgaged  premises 
and  the  complainant  was  thereupon  to  discharge  the  notes, 


*Thomas,  J.  having  tried  the  cause  in  the  Court  below,  did  not  hear  the  argument  and 
gave  no  opinion. 
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and  cancel  the  mortgage  ;  that  in  pursuance  of  the  terms  of 
this  agreement,  the  defendant  made  out  and  tendered  a  deed 
to  the  complainant,  who  refused  to  receive  it ;  whereby,  the 
defendant  alleges  that  the  notes  were  paid,  and  prays  that 
they  may  be  given  up,  and  the  mortgage  cancelled.  The 
deed  is  copied  into  the  answer,  and  referred  to  an  exhibit 
in  the  cause.  It  appears  to  be  executed  by  Tarleton  and  his 
wife  and  is  regularly  acknowledged. 

The  complainant  excepted  to  the  answer,  because  it  intro- 
duced new  facts,  which  were  the  proper  subject  matter  of  a 
cross  bill.  The  exception  was  referred  to  the  Master,  who 
reported,  that  the  same  was  valid  and  ought  to  be  allowed ; 
whereupon  an  order  was  made,  allowing  the  defendant  until 
the  first  day  of  the  next  term,  to  amend  his  answer,  and  file  a 
cross  bill. 

At  the  next  term  the  bill  was  taken  for  confessed,  and  a 
decree  made,  requiring  the  defendant  to  pay  to  the  complain- 
ant, on  or  before  the  first  day  of  the  succeeding  term,  the  sum 
of  $258.87,  the  amount  found  due  on  the  notes  and  mortgage. 
From  that  decree,  Tarleton  prosecutes  a  writ  of  error. 

The  only  question  raised  by  the  assignment  of  errors  is,  as 
to  the  sufficiency  of  the  answer. 

In  Equity,  a  defendant  may,  in  his  answer,  rely  on  auy  mat- 
ter, which  shows  the  complainant  is  not  entitled  to  the 
relief  he  claims  by  his  bill.  If  the  defendant  succeeds  in  es- 
tablishing such  a  defence,  there  must  be  a  denial  of  the  relief 
sought,  and  a  dismissal  of  the  bill.  He  is  not,  however,  per- 
mitted to  go  further  than  to  defeat  the  complainant.  He  can 
use  his  answer  for  the  purpose  of  defence,  but  not  for  the 
purpose  of  obtaining  relief  on  his  part.  If  he  claims  affirma- 
tive relief,  he  must  seek  it  by  way  of  an  original  or  cross  bill. 
Ballance  v.  Underhill,  3  Scam.  453.  So  much  of  the  answer 
therefore,  as  asks  for  the  surrender  of  the  notes  and  the  can- 
cellation of  the  mortgage  is  irrelevant,  and  must  be  disre- 
garded. This  part  of  the  answer  would  be  the  proper  sub- 
ject matter  of  a  cross  bill. 

The  residue  of  the   answer  is  not  obnoxious   to  the  excep- 
tion taken  to   it.     Admitting   its  allegations  to  be  true,  the 
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complainant  is  not  entitled  to  a  foreclosure  of  the  mortgage. 
By  the  terms  of  the  agreement  disclosed  in  the  answer,  the 
notes  and  mortgage  were  to  be  fully  satisfied,  by  the  convey- 
ance in  fee  to  the  complainant  of  a  portion  of  the  premises 
embraced  in  the  mortgage.  The  answer  shows  a  perform- 
ance of  this  agreement  on  the  part  of  the  defendant,  as  far  as 
it  was  in  his  power  to  perform.  He  executed  the  deed  and 
tendered  it  to  the  complainant,  and  on  his  refusal  to  accept 
it,  he  brings  it  into  Court,  and  insists  on  the  specific  perform- 
ance of  the  agreement.  He  has  thus  kept  the  tender  good, 
and  manifested  a  readiness  to  carry  the  agreement  into  full 
effect.  If  his  defence  is  sustained,  the  deed  can  be  withdrawn 
from  the  files,  and  handed  over  to  the  complainant.  The  de- 
fendant has  clone  all  that  he  can  do  to  complete  the  execution  of 
the  contract.  He  has  been  prevented  from  consummating  it 
by  the  wrongful  act  of  the  complainant.  Under  such  circum- 
stances, the  complainant  should  be  required  to  adhere  to  the 
contract,  and  perform  its  conditions  on  his  part.  This  can  in 
effect  be  done  in  this  case,  by  denying  him  any  relief  and  by 
dismissing  his  bill.  We  are  of  the  opinion  that  the  Circuit 
Court  erred  in  adjudging  the  answer  to  be  insufficient. 

It  is  suggested,  however,  that  the  agreement  set  up  in  the 
answer  is  void  by  the  Statute  of  Frauds.  It  does  not  appear 
whether  the  contract  was  in  writing,  or  by  parol.  Whether 
obnoxious  to  the  statute  or  not,  we  are  not  now  called  on  to 
decide.  It  is  a  settled  principle  in  Equity,  that  a  party,  to 
avail  himself  of  the  benefit  of  the  Statutes  of  Frauds,  must 
specially  insist  on  it.  If  he  fails  thus  to  rely  on  it,  he  will  be 
deemed  to  have  waived  and  renounced  the  advantage  to  be 
derived  from  its  provisions.  Thornton  v.  Henry,  2  Scam. 
218 ;  Dyer  v.  Martin,  4  do.  146 ;  Story's  Eq.  PI.  590 ;  Coop- 
er's Eq.  PI.  256;  Cosine  v.  Graham,  2  Paige,  177.  The 
defendant,  in  order  to  avail  himself  of  the  benefit  of  the  stat- 
ute, must  set  it  up  by  plea,  or  insist  on  it  in  his  answer.  The 
only  difficulty:  is  in  determining  how  the  complainant  may 
take  advantage  of  the  statute,  by  applying  it  to  a  transaction 
first  introduced  into  the  case  by  the  answer.  The  better 
opinion  is,  that  he   should  do  it  by  amending  his  bill.     For- 

vol.  vi.         57 
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merlj  when  special  replication  was  allowable,  he  could  insist 
on  the  statute  in  his  replication.  That  form  of  replication  is 
now  disused,  and  superseded  by  the  general  replication,  which 
merely  puts  in  issue  the  truth  of  the  answer.  A  general 
replication  would,  therefore,  have  the  effect  of  waiving  the 
benefit  of  the  statute.  Amendments  of  the  bill  have  been 
substituted  in  the  place  of  special  replications.  What  the 
complainant  could  formerly  insist  on  in  a  special  replication, 
he  may  now  do  in  an  amendment  to  his  bill.  He  may  amend 
the  charging  part  of  his  bill  by  anticipating  the  defence,  and 
allege  new  matter  in  avoidance  of  it.  He  can,  in  this  way, 
answer  or  explain  any  new  matter  disclosed  by  the  answer. 
If  the  circumstances  of  the  case  are  changed  by  the  answer, 
the  amendment  of  the  bill  becomes  necessary,  in  order  to 
shape  the  case  accordingly.  Story's  £q.  PL  521,  675,  679; 
Cooper's  Eq.  PI.  330  and  332.  (a) 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings  consistent 
with  this  Opinion. 

Scates,  J.  delivered  the  following  dissenting  opinion  : 

I  am  of  opinion  that  the  answer  was  insufficient  for  not  ten- 
dering the  deed,  and  accompanying  the  answer  by  the  deed. 
It  only  refers  to  the  deed  to  its  character,  and  whether  it 
was  a  proper  deed  according  to  the  terms  of  the  parol  con- 
tract set  up  in  bar.  That  contract  would  be  a  sufficient 
ground  to  refuse  any  relief  to  the  complainant,  if  the  party 
had  kept  good  his  offer  to  perform,  by  bringing  the  deed  into 
Court  with  his  answer,  and  renewing  his  tender  of  the  deed, 
so  as  to  take  the  case  out  of  the  Statute  of  Frauds,  by  putting 
such  a  writing  into  the  power  of  the  opposite  party,  as  would 
bind  the  party  agreeing  to  convey  land.  The  contract  was 
sufficiently  reduced  to  writing  and  signed  by  the  party,  to 
take  the  case  out  of  the  statute,  provided  that  contract  had 
been  so  delivered  as  to  put  the  contract  into  the  power,  and 
under  the  control  of  the  other  party,  that  he  might  enforce 
its  provisions.  The  first  tender  was  well  made,  but  not  ac- 
cepted.    The  answer  should,    therefore,    renew   the    tender 

(o)  White  v.  Morrison,  11  111.  R.  366. 
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and  keep  it  good.  There  is  no  tender  made  in  the  answer, 
and  for  want  of  it,  I  think  the  answer  insufficient,  and  that 
the  judgment  should,  therefore,  be  affirmed.* 

Decree  reversed. 


Ralph    A.  Gillett  et  al.,  for    the    use    of   Amos    Smith, 
plaintiffs  in  error,  v.  Peter  Sweat,  defendant  in  error. 

Error  to  Peoria. 

The  law  is  well  settled,  that  the  nominal  plaintiff  in  an  action  ex  contractu, 
where  the  action  is  brought  for  the  use  of  another,  is  not  a  competent 
witness  for  the  defendant,  though  he  be  free  from  interest  in  the  result 
of  the  suit ;  and  that  a  party  to  the  record  will  not  be  permitted  to 
testify,  although  he  may  be  willing  to  do  so,  without  the  consent  of  the 
real  party  in  interest. 

The  principle  of  evidence  laid  down  by  this  Court  in  Smith  v.  Moore,  &c, 
is  re-affirmed. 

A.  and  B.  gave  a  joint  and  several  note.  B.  paid  the  note,  after  which  his 
name  was  cut  off,  and  suit  commenced  in  the  name  of  the  payee,  for  the 
use  of  B.  against  A.  At  the  request  of  the  defendant,  the  Court  in- 
structed the  jury,  that  if  they  "believe  from  the  evidence,  that  the  note 
sued  upon  has  been  paid,  the  plaintiffs  cannot  recover  :"  Held,  that  the 
instruction  was  properly  given. 

In  an  action  against  one  upon  a  joint  and  several  note  made  by  two  per- 
sons, the  Court  instructed  the  jury,  "that  if  they  believe,  from  the  evi- 
dence, that  the  note  has  been  altered,  by  cutting  off  the  name  of  one  of 
the  makers  since  the  same  was  executed,  and  without  the  knowledge  or 
consent  of  the  defendant,  that  they  will  find  for  the  defendant :"  Held, 
that  the  instruction  was  properly  given. 

If  a  note,  upon  its  face,  appears  to  have  been  altered,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was  done,  as  well 
as  that  of  the  person  by  whom  it  was  done,  and  the  intent  with  which 
the  alteration  was  made,  as  matters  of  fact  to  be  found  by  the  jury. 

If,  on  the  production  of  an  instrument  in  Court,  it  appears  to  have  been 
altered,  it  is  incumbent  on  the  party  offering  it  in  evidence  to  explain 
this  appearance. 

A  new  trial  will  not  always  be  granted,  even  if  the  jury  find  against  the 
weight  of  evidence,  against  the  instructions  of  the  Court,  or  through 
misdirection  of  the  Court  on  a  point  of  law,  provided  the  Court  is  satis- 
fied that  justice  has  been  done,     (a) 


*  At,  or  about  the  time  of  the  argument  in  the  foregoing  case,  the  Court  announced 
the  adoption  of  a  rule,  the  substance  of  whioh  was,  that  the  Judge  who  tried  the  cause 
in  the  Court  below,  would  not  take  any  part  in  its  decision  in  this  Court.  In  those  cases, 
therefore,  which  were  subsequently  argued,  no  note  will  be  made  of  that  fact. 

(a)    Lowry  v.  Orr,  ante  70  and  notes. 
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Assumpsit,  in  the  Peoria  Circuit  Court,  brought  by  the 
plaintiffs  in  error  against  the  defendants  in  error.  The 
pleadings  and  evidence  are  fully  set  forth  in  the  Opinion  of 
the  Court.  The  cause  was  tried  at  the  October  term  1843, 
before  the  Hon.  John  D.  Caton  and  jury.  Yerdict  and 
judgment  for  the  defendant. 

C.  Ballance,  for  the  plaintiffs  in  error : 

The  depositions  of  Gillett  &  Avery  ought  not  to  have 
been  admitted.  Schermerhom  v.  Schermerhorn,  1  Wend. 
119 ;  Supervisors  of  Chenango  v.  Birdsall,  4  do.  453 ; 
Bates  v.  Conkling,  10  do.  389 ;  Brown  v.  Howard,  14 
Johns.  122 ;  Van  Deusen  v.  Van  Slyck,  15  do.  223 ;  Jack- 
son v.  Fryer,  16  do.  193  ;  Parker  v.  Hanson,  7  Mass.  470  . 
Marsh  v.  Berry,  7  Cowen,  344  ;  The  People  v.  Whipple,  9 
do.  707 ;  Smith  v.  Moore,  3  Scam.  464 ;  Starkie's  Ev.  1061, 
1062. 

The  instructions  assume,  that  if  the  name  of  Amos  Smith 
was,  at  any  time,  in  any  way  connected  with  the  note  sued  on 
as  a  joint  and  several  maker,  and  has  since  been  detached, 
the  erasure  is  an  alteration  which  vitiates  the  note  as  to  the 
defendant,  and  that,  consequently,  he  cannot  be  sued  upon 
it.  This  position  is  denied,  and  the  following  authorities  are 
cited.  Chitty  on  Bills,  (18th  ed.)  204,  206,  345  ;  (7th  ed.) 
102,  105,  and  notes ;  (10th  ed.)  185,  186  ;  Bayley  on  Bills, 
58,  89,  and  note  ;  Chitty  on  Contracts,  297 ;  1  U.  S.  Dig.  141, 
142  ;  Atwood  v.  Griffin,  12  Eng.  Com.  Law  R.  176. 

The  instructions  also  assume  that  the  payment  of  the  note 
by  Smith,  though  he  was  the  mere  security  of  Sweat,  and  had 
not  taken  it  up  animo  solvendi,  was  yet  an  absolute  discharge 
of  it,  and  rendered  it  so  entirely  functus  officio,  that  a  suit, 
even  in  the  name  of  the  payees,  could  not  be  maintained  for 
any  purpose.  But  see  the  following  authorities.  Mechanics' 
Bank  v.  Hazard,  13  Johns.  353  ;  Guild  v.  Eager,  17  Mass. 
615 ;  Havens  v.  Huntington,  8  Cowen,  387  ;  Chitty  on  Bills, 
(7th  ed.)  280,  321 ;  Bayley  on  Bills,  213. 

E.  N.  Powell  de  W.  F.  Bryan,  for  the  defendant  in  error  : 
1.     The  Court  did  not  err  in  admitting  the  depositions  of 
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Gillett  &  A  very.  In  the  case  of  JSforden  v.  Williamson, 
1  Taun.  378,  it  is  decided  that  if  "  the  defendand  is  willing  to 
admit  him  and  the  plaintiff  is  willing  to  testify,"  there  can  be 
no  objection  to  admitting  the  evidence,  though  it  defeats  a 
co-plaintiff.  This  is  fully  sustained  by  the  case  of  Worrall 
v.  Jones,  20  Eng.  Com.  Law  R.,  where  one  of  the  defendants, 
who  had  suffered  a  default,  was  called  by  the  plaintiff  to 
testify.  One  of  his  co-defendants  objected,  because  he  was 
a  party  to  the  record,  but  the  Court  said  that  "  no  case  has 
been  cited,  nor  can  any  be  found  in  which  a  witness  has  been 
refused  upon  the  objection,  in  the  abstract,  that  he  was  a 
party  to  the  suit."  See  also,  1  Phil.  Ev.  72 ;  2  do.  142, 
note  129,  122,  and  124.  The  case  of  Worrall  v.  Jones,  is 
well  worthy  of  attention  on  this  ground,  as  the  decision  was 
made  long  after  the  cases  cited  from  the  4th  of  Wendell,  and 
20th  of  Johns,  which  were  the  foundation  of  the  decision  of 
this  Court  in  the  case  of  Smith  v.  Moore,  3  Scam.  462. 

2.  Supposing  the  Court  to  have  erred  in  permitting  the 
depositions  of  Gillett  &  Avery  to  be  read  in  evidence,  there 
was  abundant  proof  to  the  jury  on  the  same  point,  to  author- 
ize them  to  find  for  the  defendant,  and  this  Court  will  not, 
on  that  account,  reverse  the  judgment.  Supervisors  of 
Chenango  v.  JBirdsall,  4  Wend.  453  ;  Gardenier  v.  Tubbs, 
21  Wend.  169. 

The  Opinion  of  the  court  was  delivered  by 

Young,  J.  This  was  an  action  of  assumpsit,  commenced 
by  Ralph  A.  Gillett  and  Daniel  J.  Avery,  for  the  use  of  Amos 
Smith,  against  Peter  Sweat,  in  the  Peoria  Circuit  Court,  on 
the  following  promissory  note,  to  wit : 

"  $500.  For  value  received,  we  jointly  and  severally,  or 
either  of  us,  promise  to  pay  Gillett  &  Avery  or  bearer,  five 
hundred  dollars,  one  day  after  date,  with  use.  Sweden, 
Nov.  14,  1838.  Peter  Sweat." 

Plea  non  assumpsit,  and  issue,  with  leave  to  the  defendant 
to  give  special  matter  in  evidence.  Jury,  trial  and  verdict, 
and  judgment  in  favor  of  the  defendant  for  costs. 

The  bill  of  exceptions  shows,  that  after  the  plaintiffs  had 
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read  the  note  sued  upon  in  evidence,  to  the  jury,  that  the  de- 
fendant offered  to  read  as  testimony  to  the  jury,  the  deposi- 
tions of  Ralph  A.  Gillett,  Daniel  J.  Avery,  Perry  Smith,  and 
William  Berry;  that  the  plaintiffs  objected  to  the  reading  of 
the  depositions  of  Gillett  and  Avery,  for  the  reason  that  said 
witnesses  were  parties  to  the  record  ;  that  the  objection  was 
overruled  by  the  Court,  and  the  depositions  permitted  to  be 
read  to  the  jury,  and  that  an  exception  was  taken  to  the 
opinion  of  the  Court  thereon. 

The  depositions,  as  read  to  the  jury,  are  as  follows  : 

1.  Ralph  A.  Gillett  deposed,  that  he  did  not  know  that  he 
had  any  interest  in  the  suit ;  that  he  gave  his  written  consent 
to  Amos  Smith  to  use  his  name  in  connection  with  that  of 
Daniel  J.  Avery  in  the  prosecution  of  the  suit  against  Peter 
Sweat  upon  the  note;  that  he  is  under  no  obligation  to  indem- 
nify Smith  in  the  event  of  his  failure  in  the  suit ;  that  Smith 
and  Sweat  together  borrowed  five  hundred  dollars  from  Gil- 
lett &  Avery,  but  for  whose  use  he  knows  not;  that  they 
signed  their  individual  names  to  the  note,  which  was  dated 
Nov.  14,  1838,  payable  one  day  after  date  ;  that  the  note  at- 
tached to  the  commission  is  the  same  note  that  was  executed 
by  Sweat  and  Smith,  and  that  the  name  of  Smith  was  signed 
to  it  by  Smith,  at  the  date  of  its  execution  in  his  presence ; 
that  the  note  was  paid  by  Amos  Smith  in  the  spring  or  fall 
next  after  its  date ;  does  not  know  whether  Smith  and  Sweat 
were  partners  at  that  time  or  not ;  that  since  Gillett  &  Avery 
parted  with  the  note,  it  has  been  altered  by  cutting  off  the 
name  of  Amos  Smith ;  that  Peter  Sweat  never  executed  any 
note,  signed  by  himself  alone,  to  pay  money  to  Gillett  &  Ave- 
ry, except  said  note. 

2.  Daniel  J.  Avery  deposed,  that  he  did  not  know  that  he 
had  any  interest  in  the  suit,  or  in  the  note  sued  upon;  that  he 
gave  his  written  consent  that  Amos  Smith  might  use  his  name 
in  connection  with  that  of  Ralph  A.  Gillett,  in  the  prosecution 
of  a  suit  for  the  collection  of  the  note  ;  that  he  is  under  no  ob- 
ligation to  indemnify  Smith  if  he  should  fail  in  the  suit;  knows 
nothing  personally  of  the  borrowing  of  the  money,  or  the 
execution  of  the  note  as  stated  by  Gillett ;  but  knows  that 
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Gillett  &  Avery  had  such  a  note  from  the  fall  of  1838  to  the 
spring  of  1839,  for  five  hundred  dollars,  signed  with  the  in- 
dividual names  of  Peter  Sweat  and  Amos  Smith,  dated  Nov. 
14, 1838,  and  payable  one  day  after  date;  thinks  he  reccollects 
the  note  attached  to  the  commission,  and  that  it  is  the  same 
note  referred  to;  thinks  it  was  paid  in  the  spring  of  1839,  and 
that  since  Gillett  &  Avery  parted  with  the  note,  it  has  been 
altered  by  taking  therefrom  the  name  of  Amos  Smith ;  does 
not  know  whether  Sweat  and  Smith  were  partners  or  not; 
and  that  Sweat  never  executed  any  other  note  to  Gillett  & 
Avery  for  money,  either  individually  or  otherwise. 

3.  Perry  Smith  deposed,  that  he  knew  the  parties,  plain- 
tiffs and  defendant,  but  knows  nothing  of  the  note  in  question; 
does  not  know  of  its  payment,  or  out  of  what  funds  payment 
was  made,  or  anything  of  its  alteration  by  cutting  off  the 
name  of  Amos  Smith  ;  that  in  the  fall  of  1838,  Peter  Sweat 
and  Amos  Smith  bought  pork  together,  but  does  not  know 
upon  what  terms ;  that  when  they  bought  pork  that  fall,  they 
both  acted  in  the  business,  but  cannot  say  whether  they  were 
reported  to  be  partners  or  not. 

4.  "William  Berry  deposed,  that  he  knew  the  parties,  plain- 
tiffs and  defendant ;  that  in  the  fall  of  1838,  Peter  Sweat  and 
Amos  Smith  acted  together  in  buying  and  selling  pork,  and 
were  reputed  to  be  partners  in  that  business ;  that  he  bought 
a  lot  of  hams  from  Peter  Sweat,  but  did  not  know  at  the  time 
he  paid  for  them,  that  the  money  was  wanted  to  pay  Gillett 
&  Avery. 

Here  the  defendant  closed  his  testimony. 

The  plaintiffs  then  read  in  evidence  to  the  jury  the  deposi- 
tion of  Robert  Staples,  which  is  as  follows  : 

1.  Robert  Staples  deposed,  on  the  part  of  the  plaintiffs, 
that  he  knew  the  plaintiffs  and  defendant;  that  he  did  not  see 
the  note  for  five  hundred  dollars,  given  by  Sweat  and  Smith 
to  Gillett  &  Avery,  in  the  possession  of  Amos  Smith;  that  he 
does  not  know,  but  did  learn  from  Amos  Smith,  that  a  note 
answering  the  description  of  the  one  attached  to  the  commis- 
sion, was  signed  by  Sweat  and  also  by  him,  the  said  Smith, 
as  security  for  the  said  Sweat,  and  for  Sweat's  benefit ;  and 
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that  after  said  Smith  had  paid  the  note,  he  cut  his  name  there- 
from; that  he  does  not  know  that  the  said  note  was  given  to 
Gillett  &  Avery  by  Sweat  and  Smith  for  money  borrowed  to 
buy  pork;  knows  nothing  of  their  being  partners  in  buying 
and  selling  pork  except  from  report;  and  that  he,  deponent, 
is  brother-in-law  of  Amos  Smith. 

2.  Matthew  Taggart  was  then  produced  by  the  plaintiffs, 
and  sworn  as  a  witness,  and  testified,  that  he  had  been  a  mer- 
chant; that  it  was  usual  for  merchants  to  sign  the  partnership 
name,  but  they  sometimes  did  otherwise. 

3.  John  G.  Bryson,  also  called  by  the  plaintiffs,  testified,  that 
he  was  engaged  in  the  business  of  merchandize,  and  that  it  was 
usual  with  merchants  to  sign  their  partnership,  and  not  individ- 
ual names,  when  they  entered  into  a  partnership  contract. 

Here  the  plaintiffs  closed,  and  this  was  all  the  testimony  in 
the  cause. 

The  defendant  then  asked  the  Court  to  instruct  the  jury  as 
follows,  to  wit: 

1.  That  if  the  jury  believe  from  the  evidence  that  the  note 
sued  upon  has  been  paid,  the  plaintiffs  cannot  recover. 

2.  If  they  believe  from  the  evidence,  that  the  note  has 
been  altered  by  cutting  off  the  name  of  one  of  the  makers, 
since  the  same  was  executed,  and  without  the  knowledge,  or 
consent  of  the  defendant,  that  they  will  find  for  the  defendant. 

3.  That  if  they  believe  from  the  evidence,  that  Smith  was 
a  mere  security  on  the  note,  the  plaintiffs  cannot  recover  in 
this  action. 

4.  If  they  believe  from  the  evidence,  that  the  note  was 
paid  by  Smith  out  of  his  own  funds,  he  cannot  recover  in  this 
action. 

5.  If  they  believe  from  the  evidence,  that  the  note  was 
originally  a  joint  and  several  note,  and  that  it  has  since  been 
paid  and  altered  by  cutting  off  the  name  of  Amos  Smith,  they 
must  find  for  the  defendant. 

6.  If  the  note  appears  upon  its  face  to  have  been  altered, 
it  is  incumbent  on  the  plaintiffs,  before  they  can  make  it  avail- 
able, to  prove  that  it  was  altered  with  the  consent  of  the  de- 
fendant. 
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7.  That  one  joint  maker  of  a  note  cannot  sue  a  co-maker 
on  the  same  note. 

8.  That  payment  in  full  by  one  of  the  makers  of  a  note,  is 
a  discharge  and  satisfaction  of  the  note  as  to  all  the  makers. 

9.  That  whether  the  jury  believe  from  the  evidence,  that 
Sweat  and  Smith  were  partners  at  the  time  of  the  execution 
and  payment  of  the  note  or  not,  yet,  if  they  believe  that  the 
note  was  jointly  executed  by  them,  and  has  since  been  altered 
by  cutting  off  the  name  of  Smith,  they  must  find  for  the  de- 
fendant. 

These  instructions  were  objected  to  by  the  plaintiffs,  the  ob- 
jection overruled  by  the  Court,  the  instructions  given  as  asked 
by  the  defendant,  and  an  exception  taken  by  the  plaintiffs. 

The  plaintiffs  then  requested  the  Court  to  instruct  the  jury  : 

1.  That  if  they  believe  from  the  evidence,  that  Amos 
Smith  was  only  security  for  Peter  Sweat,  and  that  he  lifted 
the  note  in  question  for  Sweat's  benefit,  he  has  aright  to  sus- 
tain this  suit  for  his  own  benefit. 

2.  That  said  note,  being  both  joint  and  several,  the  holder 
had  a  right  to  treat  it  as  a  several  note,  and  in  that  view,  it 
is  immaterial  to  Sweat,  whether  Smith's  name  was  on  the 
note  or  not. 

3.  That  if  the  jury  believe  from  the  evidence,  that  Smith 
was  only  security  for  Sweat,  and  lifted  the  note  after  it  was 
due,  with  his  own  funds,  not  with  intent  to  discharge  it,  but 
with  the  intent  to  save  himself  from  a  suit,  and  to  have  his 
remedy  on  it  against  Sweat,  that  he  has  a  right  to  maintain 
this  suit. 

To  the  giving  of  these  instructions,  the  defendant  objected, 
his  objection  was  sustained  by  the  Court,  the  instructions  re- 
fused, and  an  exception  taken  thereon. 

The  following  are  assigned  as  causes  of  error  in  this  Court, 
to  wit : 

1.  The  Circuit  Court  erred  in  overruling  the  objection  of 
the  plaintiffs  below,  to  the  reading  of  the  depositions  of  Gillett 
and  Avery  to  the  jury. 

2.  In  giving  the  instructions  to  the  jury  as  requested  by 
the  defendant. 

vol.  vi.  58 
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3.  In  refusing  to  give  the  instructions  requested  by  the 
plaintiffs. 

4.  That  the  judgment  ought  to  have  been  for  the  plaintiffs 
and  not  for  the  defendant. 

The  first  assignment  of  error  questions  the  correctness  of 
the  decision  of  the  Circuit  Court  in  permitting  the  depositions 
of  Gillett  &  Avery  to  be  read  to  the  jury,  for  the  reason  that 
they  were  parties  to  the  record  :  and  although  some  authori- 
ties, not  unworthy  of  our  consideration,  may  be  found  to  the 
contrary,  we  nevertheless  think  that  the  exception  was  well 
taken  in  the  Court  below. 

"We  will  first  notice  the  leading  cases  which  have  been 
relied  upon  by  the  counsel  for  the  defendant  in  error,  as 
establishing  the  contrary  doctrine.  The  first  is  the  case  of 
Williamson  &  Twibill  v.  Norden,  decided  by  Mansfield,  Ch. 
J.  at  Michaelmas  term  1808,  and  reported  in  1  Taunton,  377. 
It  appears  from  the  statement  of  the  case  that  Williamson 
and  Twibill  brought  suit  against  Norden  at  the  Westminister 
sittings  in  1808,  for  work  and  labor,  and  materials  furnished  by 
the  plaintiffs  who  were  partners  in  trade.  At  the  trial,  evi- 
dence was  given  that  the  defendant  had  issued  orders  to  the 
plaintiffs  to  execute  the  work.  To  rebut  this  evidence,  the 
defendant,  Norden,  called,  among  other  witnesses,  Twibill, 
one  of  the  plaintiffs,  who  proved  that  the  orders  for  the  work 
were  received  by  himself,  and  were  not  given  by  the  defen- 
dant, and  upon  this  evidence  the  jury  found  a  verdict  for  the 
defendant.  A  new  trial  was  moved,  upon  the  ground  that 
Twibill's  evidence  was  inadmissible.  Mansfield,  Ch.  J.  said : 
"This  is  a  new  case.  I  never  before  remember  a  plaintiff  to 
have  been  called  as  a  witness,  and  perhaps  the  same  thing 
may  rarely  occur  again.  Since  the  decision  in  Lord  Melvill's 
case,  (which  was  in  the  year  1806,)  it  is  no  longer  law,  that 
a  man  cannot  be  compelled  to  answer  against  his  civil  inte- 
rest ;  but  supposing  that  interest  will  not  extend  to  compel 
the  party  to  answer  in  his  own  cause,  at  least  I  know  no 
reason  why,  if  the  defendant  is  willing  to  admit  him,  and  the 
plaintiff  is  willing  to  give  evidence  against  himself,  he  should 
not  be  suffered  to  do  so.  If  his  evidence  proves  adverse,  the 
consequence  must  fall  on  the  defendant  who  ventures  to  call 
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him.  If  the  plaintiff  had  made  a  declaration  out  of  Court, 
that  he  had  never  been  employed  by  the  defendant,  evidence 
of  that  declaration  would  be  admissible.  How  is  the  proof 
less  credible  if  the  plaintiff  comes  into  Court,  and  declares 
the  same  thing  upon  his  oath  ? 

This  case  is  not  adverse  to  the  current  of  authorities  upon 
this  subject,  as  the  co-plaintiff  made  no  objection  to  the  ex- 
amination of  Twibill ;  and  no  one  contends,  but  that  his  evi- 
dence was  admissible,  if  no  objection  was  made  by  any  of 
the  parties  to  the  suit. 

To  show  that  Lord  Mansfield  did  not  intend  that  the  case 
referred  to  should  receive  so  broad  a  construction,  as  has 
been  given  to  it  by  the  counsel  for  the  defendant  in  error,  it 
is  only  necessary  to  look  into  the  case  of  Robert  Brown  v. 
William  Brown  <&  Jubb,  which  was  subsequently  decided  by 
the  same  Judge  at  Hilary  term  1813,  as  reported  in  4  Taunton, 
752.  This  was  an  action  for  money  paid,  &c.  At  the  York 
Summer  Assizes  1812,  before  Bayley,  J.  it  appeared  that  the 
defendants  had  been  partners  in  trade,  and  had  drawn  bills, 
which  came  into  the  hands  of  Pearson,  which  were  not  hon- 
ored when  due.  Pearson  agreed  to  give  the  defendants,  W. 
Brown  and  Jubb,  time  for  payment  upon  their  finding  security. 
Robert  Brown,  the  plaintiff,  entered  into  bond;  a  counter 
bond  from  W.  Brown  and  Jubb  to  Robert  Brown  was  pre- 
pared, but  the  defendants,  after  many  excuses,  refused  to 
execute  it.  The  plaintiff,  Robert  Brown,  having  had  to  pay 
the  money  as  security,  now  sued  his  principals,  W.  Brown 
and  Jubb,  in  assumpsit  to  recover  it  back.  The  defendant, 
W.  Brown,  suffered  judgment  by  default.  To  prove  the 
assent  of  Jubb,  the  other  defendant  to  the  transaction,  the 
plaintiff  proposed  to  call  the  defendant,  W.  Brown ;  where- 
upon it  was  objected  by  Jubb,  that  he  was  not  admissible. 
Bayley,  J.  held  that  the  witness  was  inadmissible.  Mans- 
field, Ch.  J.  said :  "The  question  here,  is,  on  the  admissi- 
bility of  W.  Brown,  whom  Bayley,  J.  did  not  receive  as  a 
witness ;  and  we  are  of  opinion,  that  he  was  right  in  the  re- 
jection. The  witness,  W.  Brown,  was  interested  in  the  event 
of  the  suit,  because  he  came  to  prove  that  the  other  defen- 
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dant  was  equally  liable  with  himself,  which  would  give  him 
a  right  of  contribution  from  Jubb,  if  the  plaintiff  succeeded ; 
but  if  the  action  failed  against  Jubb,  then  the  consequence 
would  be,  that  W.  Brown,  the  witness,  would  be  alone  re- 
sponsible to  the  plaintiff  for  the  whole  of  his  demand."  His 
Lordship  cited  Chapman  v.  Graves,  2  Campbell's  N.  P. 
Cases,  333,  n. 

In  the  case  of  Chapman  v.  Graves,  referred  to  as  authority 
by  Lord  Mansfield,  in  the  foregoing  case,  Le  Blanc,  J.  re- 
jected a  defendant  as  a  witness,  who  had  suffered  judgment 
by  default  in  an  action  of  trespass,  where  his  evidence  went 
to  inculpate  the  other  defendants. 

But  the  principal  case  relied  on,  was  that  of  Worrall  v. 
James  and  Edward  Jones,  and  William  Baker,  determined 
by  Tindall,  Ch.  J.  at  the  Hilary  term  of  the  Court  of  Common 
Pleas  in  the  year  1831,  as  reported  in  7  Bingham,  379.  This 
was  an  action  of  debt  on  bond,  conditioned  for  the  payment 
of  rent  by  Edward  Jones  as  tenant,  to  the  plaintiff,  pursuant  to 
an  agreement  made  in  January,  1806.  James  and  Edward 
Jones  suffered  judgment  by  default,  and  Baker  pleaded  that  the 
tenancy  under  the  agreement  ceased  in  March,  1816,  up  to 
which  time  all  rent  was  paid.  The  issue  tried  was,  whe'ther 
the  tenancy  under  the  agreement  had  ceased.  At  the  trial 
below  before  Bosanquet,  J.  the  plaintiff  called  Edward  Jones, 
one  of  the  defendants,  as  a  witness  to  prove  that  his  tenancy, 
under  the  agreement  of  1806,  continued  to  1829.  His  testi- 
mony was  objected  to,  on  the  ground  that  he  was  a  party  to 
the  record.  Tindall,  Ch.  J.  said :  "  ~No  objection  could  arise 
on  the  ground  that  Edward  Jones  was  interested  to  procure  a 
verdict  for  the  plaintiff,  who  called  him ;  that  he,  being  the 
principal  debtor,  could  not  call  for  contribution  from  the  other 
defendants,  but  must  himself  be  ultimately  liable,  both  for 
the  damages  and  the  costs  recovered  in  this  action.  The 
witness  did  not  himself  object  to  be  examined  ;  the  objection 
came  from  Baker,  his  co-defendant ;  and  the  question  is, 
whether  a  co-defendant,  who  has  suffered  judgment  by  de- 
fault, and  who  consents  to  be  examined,  is  an  admissible 
witness,  where  he  has  no  interest  in  the  event  of  the  suit; 
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and  the  only  objection  to  his  admissibility  is,  that  he  is  a  party 
to  the  record  ;  and  upon  this  question,  we  are  of  opinion  that 
his  evidence  was  admissible.  'No  case  has  been  cited,  nor 
can  any  be  found,  in  which  a  witness  has  been  refused,  upon 
the  objection  in  the  abstract,  that  he  was  a  party  to  the  suit. 
On  the  contrary  many  have  been  brought  forward,  in  which 
parties  to  the  suit,  who  have  suffered  judgment  by  default, 
have  been  admitted  as  witnesses  against  their  own  interests  ; 
and  the  only  inquiry  seems  to  have  been,  in  a  majority  of  the 
cases,  whether  the  party  called  was  interested  in  the  event  of 
the  suit  or  not ;  and  the  admission,  or  rejection  of  the  witness 
has  depended  on  the  result  of  this  inquiry." 

This  appears  to  be  a  case  in  point,  but  altogether  unsuppor- 
ted by  the  weight  of  authors,  and  is  without  a  single  pre- 
cedent which  goes  to  the  same  extent.  But  suppose  we  were 
to  put  the  case  under  consideration,  upon  the  ground  of 
"  interest  in  the  event  of  the  suit,"  ought  not  the  depositions 
of  Gillett  and  Avery  to  have  been  rejected  ?  A  security  for 
costs,  although  not  a  party  to  the  suit,  is  not  a  competent  wit- 
ness ;  so  Gillett  and  Avery,  although  nominal  plaintiffs,  and 
not  otherwise  responsible,  are  both  parties  to  the  record,  and 
liable,  in  case  of  the  failure  of  the  action,  to  a  judgment  for 
costs.  In  the  case  of  the  security,  his  undertaking  is  collat- 
eral, while  the  liability  of  the  nominal  plaintiffs  is  direct  and 
immediate  ;  and  will  it  be  said,  that  the  evidence  of  the  for- 
mer should  be  rejected,  while  that  of  the  latter  is  to  be 
received  ? 

In  regard  to  the  parties  to  a  suit,  the  general  rule  of  the 
Common  Law  is,  that  a  party  to  the  record  in  a  civil  suit 
cannot  be  a  witness  either  for  himself  or  a  co-suitor  in  the 
cause.  The  rule  of  the  Roman  Law  is  the  same  ;  and  this 
rule  of  the  Common  Law  is  founded  not  solely  in  the  consi- 
deration of  interest,  but  partly,  also,  on  the  general  expe- 
diency of  avoiding  the  multiplication  of  temptations  to 
perjury.  3  Black.  Com.  371 ;  1  Gilbert's  Ev.  221 ;  1  Greenl. 
Ev.  378,  §  329  ;  Frear  v.  Evertson,  20  Johns.  142. 

In  the  case  of  Emmet  v.  John  <&  Thomas  Butler,  Beecrqft, 
Norris  <&  Bradley,  which  was  determined  at  Trinity  term 
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1817,  and  reported  in  7  Taunton,  599,  Gibbs,  Ch.  J.  and 
Dallas,  Park,  and  Burrough,  Justice,  held,  that  "  where 
three  of  five  joint  contractors  had  pleaded,  that  after  the 
promises  and  causes  of  action,  they  had  become  bankrupts, 
and  the  plaintiffs  proved  their  debt  under  the  commission, 
and  elected  to  take  the  benefit  thereof,  and  issue  joined  on 
the  proof  under  the  commission,  a  question  arising,  whether 
the  other  two  defendants  had  continued,  partners  to  the  time 
of  the  contract,  though  the  evidence  on  the  issue  on  the 
bankrupt's  plea  is  for  them,  they  are  not  entitled  to  a  verdict 
in  the  midst  of  the  cause  that  they  may  be  called  as  wit- 
nesses for  the  other  defendants."  Wood,  B.  on  the  trial 
below,  said,  "that  as  the  action  was  a  contract,  he  could 
not  take  a  verdict  as  to  part  of  the  defendants,  so  as  to 
make  them  witnesses  for  their  co-defendants;  that  he  had 
never  known  that  course  pursued  in  an  action  on  a  contract, 
but  only  in  trespass ;  that  if  he  took  a  verdict  as  to  some  in 
such  a  case,  it  would  discharge  the  others."  2  Eng.  Com. 
Law  R.  232. 

In  the  case  of  Ifant  v.  Mainwaring,  Hill,  et  al.,  decided 
at  Hilary  term,  in  the  year  1818,  reported  in  8  Taunton, 
139,  and  which  appears  to  be  regarded  as  a  case  of  great 
authority  upon  this  subject,  an  action  of  assumpsit  was 
commenced  on  a  special  agreement  entered  into  by  certain 
persons  trading  under  the  firm  of  Samuel  Hill  &  Co.  There 
was  a  count  on  a  bill  of  exchange,  drawn  by  Samuel  Hill  & 
Co.,  upon,  and  accepted  by  Mainwaring  &  Co.  Two  of  the 
defendants,  Samuel  Hill  and  another,  had  suffered  judgment 
by  default.  The  Court  below  held  it  necessary  to  prove  the 
partnership.  Five  of  the  defendants  were  thereupon  proved 
to  be  partners,  but  all  attempts  to  fix  the  sixth  having  failed, 
Samuel  Hill,  one  of  the  defendants,  who  had  suffered  judg- 
ment to  go  by  default,  was  called  as  a  winess  by  the  plaintiff 
to  prove  the  partnership,  and  his  testimony  being  objected 
to  by  his  co-defendants,  the  question  was,  "  whether  he 
could  be  examined  against  the  will  of  his  co-defendants." 
Held,  that  he  could  not,  and  the  following  cases  were  cited 
in  support  of  this  opinion  :  Brown  v.  Brown,  and  Brown  v. 
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Fox,  decided  by  Lord  Kenyon  at  Easter  term  assizes,  1789 ; 
Phillips  Ev.  63,  (3d  ed.,)  and  Chapman  v.  Graves,  2  Camp- 
bell 333  n.  Dallas,  J.  added,  that  lie  did  not  think  Hill 
admissible  as  a  witness,  even  with  a  release.  Burrough,  J. 
said,  "  that  the  general  rule  was,  that  no  party  to  an  action 
can  be  examined,  except  by  consent ;  and  all  the  parties  to 
the  record  must  consent ;  that  in  this  case  the  co-defendants 
objected,  and  therefore  the  witness  was  properly  rejected." 

In  the  case  of  The  Supervisors  of  Chenango  v.  Birdsall, 
which  was  determined  in  the  Supreme  Court  of  New  York, 
at  the  May  term,  1830,  4  Wend.  453,  where  the  action  was 
for  debt,  Marcy,  J.  held,  that  one  of  the  defendants  could  not 
be  examined  as  a  witness,  if  objected  to,  for  the  reason  that 
he  is  one  of  the  parties  to  the  record ;  that  the  objection  to  a 
party  in  the  suit  being  sworn  as  a  witness,  is  not  placed  on 
the  ground  of  interest  only;  it  arises  also  from  considerations 
of  policy.  The  common  law  rule  is,  that  a  party  to  the  re- 
cord cannot  be  a  witness,  unless  in  an  action  of  tort ;  and  this 
exception  is  allowed  to  prevent  a  plaintiff  from  taking  an  un- 
fair advantage,  by  uniting  in  the  same  action  with  the  real 
defendant,  such  witnesses  as  might  be  necessary  to  prove  his 
defence.     Schermerhorn  v.  Schermerhorn,  1  Wend.  119. 

In  Frear  v.  Evertson,  20  Johns.  122,  which  was  an  action 
of  assumpsit  tried  in  1821,  plea  non  assumpsit  and  set  off,  it 
appeared  that  Frear  had  assigned  his  interest  in  the  chose  in 
action  sued  upon,  but  the  suit  was  nevertheless  in  his  name. 
The  defendant  called  him  as  a  witness.  Per  curiam  :  his 
being  a  party  to  the  record  was  enough  to  exclude  him,  un- 
less by  consent  of  the  real  parties  in  interest.  This  is  a  case 
directly  in  point. 

Upon  the  whole,  we  consider  the  law  well  settled  as  de- 
cided by  this  Court  at  the  December  term  1842,  in  the  case 
of  Robert  Smith  v.  John  Moore,  who  sued  for  the  use  of 
Cowles  &  Co.,  3  Scam.  462,  that  the  nominal  plaintiff  in  an 
action  ex  contractu,  where  the  action  is  brought  for  the  use 
of  another,  is  not  a  competent  witness  for  the  defendant, 
though  he  be  free  from  interest  in  the  result  of  the  suit ;  and 
that  a  party  to  the  record  will  not  be  permitted  to  testify, 
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although  he  may  be  willing  to  do  so,  without  the  consent  of 
the  real  party  in  interest.  The  depositions  of  Gillett  and 
Avery  ought,  therefore,  to  have  been  rejected,  (a) 

The  next  question  which  is  presented  by  the  record  is, 
whether  the  payment  of  the  note  by  Amos  Smith,  under 
the  circumstances  of  the  case,  is  not  a  payment  and  discharge 
also  as  to  Peter  Sweat.  It  is  said  in  Story  on  Bills  of  Ex- 
change, 508,  "  that  a  release  by  the  holder  of  one  joint  draw- 
er, indorser,  or  acceptor,  whether  they  are  parties  or  not, 
will  discharge  all  the  joint  parties ;  for  such  a  release  is  a 
complete  bar  to  any  joint  suit,  and  no  separate  suit  can  be 
maintained  in  such  a  case.  In  short,  when  the  debt  is  extin- 
guished as  to  one,  it  discharges  all,  whether  the  parties  in- 
tended it  or  not."  Chitty  on  Bills,  chap.  9,  p.  449,  450. 
(8th  Ed.  1833) ;  Bayley  on  Bills,  chap.  9,  p.  342  to  344,  (5th 
Ed.  1830) ;  1  Story's  Eq.  Jur.  §  112 ;  Nicholson  v.  Bevill,  4 
Adolph  &  Ellis,  675 ;  Cheetham  v.  Ward,  1  Bos.  &  Pul.  630 ; 
Brooks  v.  Stuart,  10  Adolph.  &  Ellis,  854. 

So,  payment  by  one  of  several  joint  debtors  will  avoid  the 
Statute  of  Limitations  as  to  all.  Whitcomb  v.  Whiting, 
Doug.  652.  Holroyd,  J.  in  referring  to  this  case  and  that 
of  Jackson  v.  Fairbank,  said  :  "  It  seems  to  me  where  two 
persons  promise  to  pay  one  and  the  same  sum  of  money,  each 
of  them  makes  the  other  his  agent,  for  the  purpose  of  making 
any  payment,  in  respect  to  that  sum  of  money."  2  Leigh's 
2ST.  P.  1267,  1268. 

In  an  analogous  case,  Bussell  v.  Hugunin,  1  Scam.  562, 
where  a  judgment  was  recovered  by  Hugunin  against  Russell 
and  Pearsons  on  a  note,  and  being  indebted  to  the  Chicago 
Branch  Bank,  gave  an  order  to  the  cashier  on  his  attorney 
for  the  proceeds  of  the  note  when  collected,  and  Pearsons 
afterwards  deposited  in  said  Branch  Bank,  the  amount  of  the 
judgment,  with  an  understanding  that  he  did  not  wish  the 
judgment  satisfied,  but  wished  to  use  the  judgment  in  order 
to  protect  himself,  as  it  was  a  lien  on  his  co-defendant's  real 
estate,  to  which  the  attorney  for  the  Bank  assented,  and 
directed  an  alias  writ  of  execution  to  issue  for  Pearsons'  ben- 
efit :  Held,  that  the  judgment  was  satisfied   by  the  said  ar- 

(o)  Laws  of  1867,  page  183. 
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rangement,  as  to  the  defendant  Russell  also,  and  that  all  the 
proceedings  under  the  alias  fi.  fa.  were  void.  We  think  that 
the  first  instruction,  therefore,  as  requested  by  the  defendant 
below,  was  properly  given. 

The  second  instruction  relates  to  the  alteration  of  the  note 
by  cutting  off  the  name  of  Amos  Smith.  This  instruction,  we 
also  think,  was  properly  given.  The  law  upon  that  subject  is, 
that  if  any  ground  of  suspicion  is  apparent  upon  the  face  of 
the  instrument,  the  law  presumes  nothing,  but  leaves  the 
question  of  the  time  when  it  was  done,  as  well  as  that  of  the 
person  by  whom  it  was  done,  and  the  intent  with  which  the 
alteration  was  made,  as  matters  of  fact  to  be  found  by  the  jury. 
1  Greenl.  Ev.  599,  §  564  ;  Vanhorn  v.  Dorrance,  2  Dallas,  304  ; 
Jackson  v.  Osborn,  2  Wend.  255 ;  2  Starkie's  R.  278  ;  4  N". 
Hamp.  171 ;  11  Conn.  531 ;  Boss  v.  Gould  5  Greenl.  204. 

So,  if  on  the  production  of  an  instrument  in  Court,  it  appears 
to  have  been  altered,  it  is  incumbent  on  the  party  offering  it 
in  evidence  to  explain  this  appearance.  J  Greenl.  Ev.  599, 
§  564.  Every  such  alteration  detracts  from  the  credit  of  the 
instrument,  and  renders  it  suspicious,  and  this  suspicion,  the 
party  producing  it  must  remove.  Hinman  v.  Dickenson,  5 
Bing.  183,  184.     (a) 

Although  the  evidence  of  Gillett  and  Avery  should  be  en- 
tirely disregarded,  and  there  is  an  absence  of  proof,  as  pre- 
sumed by  the  bill  of  exceptions,  to  show  what  the  appearance 
of  the  note  was,  when  presented  to  the  jury  as  proof  in  sup- 
port of  the  plaintiff's  action  at  the  trial ;  still,  the  evidence  of 
Robert  Staples,  in  respect  to  the  admissions  of  Smith  on  that 
subject,  was  of  itself  sufficient  to  warrant  the  instruction. 
Staples  said  in  his  deposition,  which  was  read  as  evidence, 
for  the  plaintiffs  at  the  trial,  "that  he  did  not  see  the  note  for 
five  hundred  dollars,  given  by  Sweat  and  Smith  to  Gillett  & 
Avery,  in  the  possession  of  Smith,  but  learned  from  Smith  that 
a  note  answering  to  the  description  of  the  one  attached  to  the 
commission  was  signed  by  Sweat  and  also  by  him,  the  said 
Smith  as  security,  and  that  after  Smith  paid  the  note,  he  cut 
his  name  therefrom." 

We  need  not  cite  authorities  to  prove,  that  any  material 

(a)    Bledsoe  v.  Graves,  4  Scam.  R.  384  and  note. 
TOL.    TI.  59 


490  SUPREME  COURT. 

Gillett  et  al.  v.  Sweat. 

alteration  of  a  note,  by  which  any  of  the  parties  to  it,  would 
be  prejudiced,  or  where  its  terms  are  changed,  so  as  to  alter 
the  relative  liabilities  of  the  parties,  will  destroy  the  legal 
effect  of  the  entire  instrument.  And  it  was  for  the  jury  to 
judge,  whether  such  an  alteration  had  been  made  in  this  re- 
spect or  not.     (a) 

The  third,  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth 
instructions  are  substantially  embraced  by  the  first  and  second, 
and  taking  them  all  together,  we  cannot  say  that  the  Circuit 
Court  erred  in  giving  them  as  asked  for  by  the  defendant  to 
the  jury.  , 

For  the  reasons  we  have  already  given,  we  are  also  of  opin- 
ion that  the  instructions  asked  for  by  the  plaintiffs  at  the 
trial  below,  were  properly  rejected.  This  brings  us  to  the 
consideration  whether  the  judgment  of  the  Circuit  Court 
should  be  reversed,  for  improperly  allowing  the  depositions 
of  Gillett  and  Avery,  the  nominal  plaintiffs  in  the  action,  to 
be  read  in  evidence  to  the  jury  by  the  defendant.  It  does 
not  always  follow,  that  a  new  trial  will  be  granted,  even  if  a 
jury  find  against  the  weight  of  evidence,  against  the  instruc- 
tions of  the  Court,  or  through  misdirection  of  the  Court  on 
a  point  of  law,  provided  the  Court  is  satisfied  that  justice  has 
been  done.  Leigh  v.  Hodges,  3  Scam.  18.  In  the  case  of 
The  Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  458,  Ran- 
dall was  improperly  admitted  as  a  witness,  and  for  that  reason 
it  was  contended  that  a  new  trial  ought  to  have  been  granted  ; 
but  the  Court  said  what  Randall  proved  was  abundantly  made 
out  by  other  evidence  in  the  cause,  and  that  therefore  a  new 
trial  ought  not  to  have  been  granted  for  the  error  of  the  judge 
in  admitting  him  to  be  sworn  as  a  witness.  This  is  a  case 
directly  in  point.  In  the  case  under  consideration,  the  ma- 
terial facts  which  were  proved  by  the  depositions  of  Gillett 
and  Avery,  which  were  improperly  admitted  to  go  to  the  jury, 
were  also  abundantly  established  by  the  evidence  of  Robert 
Staples,  which  was  uncontradicted  by  any  of  the  proofs  in 
the  cause.  The  same  doctrine  has  been  recognized  and  de- 
termined in  the  case  of  Frazer  v.  Laughlin,  (ante  347),  de- 
cided at  the  present  term  of  this  Court. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

(a)    Bledsoe  v.  Graves,  4  Scam.  R.  384  and  note  ;  Vogle  t.  Ripper,  34  111.  R.  106  ;  Wooc 
v.  Steele,  6  Wal.  U.  S.  R.  80. 
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Shields,  J.  delivered  the  following  dissenting  opinion : 
In  this  case,  I  find  it  necessary  to  dissent  from  the  opinion 
of  the  majority.  The  authorities  on  the  principal  point  are 
about  equally  balanced,  and  in  such  a  case,  it  is  competent  to 
decide  it  on  principle.  When  an  opposite  party  is  called  to 
testify  against  his  own  interest,  and  is  willing  to  testify,  as 
his  bare  declarations  in  such  a  case  would  be  evidence,  there 
is  no  good  reason  why  the  same  declarations  made  under  the 
sanction  of  an  oath  should  not. 

Judgment  affirmed. 


Elihtj  ~N.  Powell  et  al.,  Administrators  of  H.  P.  Johnson", 
deceased,  plaintiffs  in  error,  v.  Charles  Kettelle, 
School  Commissioner  of  Peoria  County,  defendant  in 
error. 

Error  to  Peoria. 

By  the  principles  of  the  Common  Law,  where  one  joint  obligor  dies,  all 
right  of  action  at  law,  as  against  his  estate,  or  his  administrators,  is 
gone ;  it  was  only  in  Equity  that  relief  and  satisfaction  could  be  had  out 
of  his  estate.  Even  then,  relief  would  be  refused,  unless  the  intestate  had 
participated  in  the  benefits  of  the  consideration,  or  could  be  treated  as  a 
several  obligor. 

The  law  regulating  the  sale  of  school  land,  and  directing  the  kind  of  con- 
tract to  be  entered  into,  with  the  time  and  terms  of  credit,  &c,  is  the 
public  law  of  the  land,  and  the  security  must  take  notice,  at  his  peril,  of 
the  liability  imposed  by  the  law  upon  him. 

The  statute  prescribing  the  form  of  the  notes  to  be  taken  on  the  sale  of 
school  land,  has  made  them  joint  and  several  obligations,  it  specially  de- 
claring that  the  surety  shall,  in  all  respects,  be  liable  as  principal. 

Where  joint  notes  were  taken  on  the  sale  of  school  land,  it  was  held  that 
Equity  would  enforce  the  liability  imposed  by  the  statute,  and  would 
treat  the  security  as  a  several  obligor  and  as  principal. 

A  decree  giving  costs  and  awarding  execution  agaiust  an  administrator  is 
erroneous. 

Bill  in  Equity  in  the  Peoria  Circuit  Court,  filed  by  the 
defendant  in  error  against  the  plaintiffs  in  error.  The  facts 
and  proceedings  in  the  case  are  briefly  stated  in  the  Opinion 
of  the  Court. 

E.  N.  Powell  and  W.  F..  Bryan,  pro  sese,  cited  Rowston 
v.  Parr,  3  Russ.  539,  424 ;  Sumner  v.  Powell,  2  Merivale, 
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30;  Harrison,  Ex'r,  v.  Field,  2  Wash.  Vir.  R.  136;  Chandler, 
Ex'r,  v.  Hill,  Ex'r,  2  Hen.  &  Munf.  124;  1  Story's  Eq. 
Jur.  176-8  ;  for  the  purpose  of  showing  that  the  estate  of  a 
deceased  joint  maker  of  a  note,  who  is  only  a  security,  &c, 
cannot  be  made  liable  in  Equity. 

Joint  bonds  construed  joint  and  several  only  by  the  inten- 
tion of  the  parties.  Burn  v.  Burn,  3  Yesey,  573 :  TJiomas 
v.  Frazier,  lb.  399  ;  Underhill  v.  Horwood,  10  do.  227  ;  Grey 
v.  Chiswell,  9  do.  124 ;  Eewl.  on  Cont.  349. 

As  a  general  rule,  an  executor  or  administrator  shall  not 
be  made  personally  liable  for  costs,  and  it  is  improper  to 
award  execution  for  costs  ;  a  fortiori  for  the  debt.  Green- 
wood v.  Sjnller,  2  Scam.  504 ;  Bitmap  v.  Dennis,  3  do,  483  ; 
Swiggart  v.   Harber,  4  do.  372. 

H.  Brown,  for  the  defendant  in  error. 

The  doctrine  of  the  cases  cited  in  relation  to  joint,  and 
joint  and  several  liabilities,  as  regards  their  nicety,  &c,  is 
done  away  by  our  statute.     Gale's  Stat.  515,  §  4. 

The  bill  in  this  case  is  predicated  on  good  authority. 
Marshall  v.  De  Groot,  1  Caines'  Cases,  132.  The  creditor 
may  proceed  against  the  effects  of  the  deceased.  Story's 
Eq.  PL  176. 

As  to  the  correction  of  mistakes,  see  the  case  in  1  Johns. 
Ch.  R.  607,  where  a  mistake  was  corrected  against  a  secu- 
rity. The  authorities  on  this  point  are  reviewed  in  the  case 
of  Gillespie  v.  Moon,  2  Johns.  Ch.  R.  580  ;  see  also  the  case 
.  of  Bishop  v.  Church,  2  Yesey  Sen.  106-7. 

As  to  the  decree  against  the  administrators  for  costs,  see 
Gale's  Stat.  711,  §  97,  in  regard  to  their  liability. 

C  Ballance,  on  the  same  side,  cited  Marshall  v.  Be  Groot, 
1  Caines'  Cases,  132,  and  Thomas  v.  Frazier,  3  Yesey,  399, 
and  the  cases  cited  in  the  note  to  the  same. 

An  obligation  is  "  a  legal  tie  which  binds  us  to  another, 
either  to  give  him  something,  or  to  do  or  abstain  from  doing 
some  act."  2  Pothier  on  Obi.  1.  All  joint  obligations  and 
covenants  are  to  be  taken  and  held  to  be  joint  and  several 
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obligations  and  covenants  under  our  statute.  Gale's  Stat. 
515,  §4;  see   also  Bouvier's  Law  Die.,  title  "Obligations." 

The  tenth  section  of  the  Act  of  1829  declares,  that  sureties 
shall  "be  considered  in  all  respects  as  principals."  Dig.  of 
School  Laws,  31.  published  in  1835.  The  note  in  this  case 
was  executed  May  3,  1836. 

A  damage  to  the  promisee  constitutes  as  good  a  conside- 
ration as  benefit  to  the  promiser.  Townsley  v.  Sumrall, 
2  Peters,  182. 

To  constitute  a  good  consideration,  it  is  not  absolutely 
necessary  that  a  benefit  should  accrue  to  a  person  making 
the  promise.  It  is  sufficient  that  something  valuable  flows 
from  the  person  to  whom  it  is  made,  that  the  promise  is  the 
inducement  to  the  transaction.  Violett  v.  JPatton,  2  Peters' 
Cond.  R.  216 ;  McDonald  v.  Magruder,  3  Peters,  475. 

E.  JV.  Powell,  in  reply : 

It  is  a  sufficient  answer  to  the  point  raised  by  the  counsel 
for  the  defendants  to  say,  that  "covenants  and  obligations'''' 
have  each  a  technical  meaning,  well  known  to  the  law.  That 
a  promissory  note  is  neither  a  covenant  or  obligation,  accord- 
ing to  the  well  known  and  defined  principles  of  law.  The 
moment  it  assumes  the  form  of  either  of  the  latter,  it  ceases  to 
be  a  promissory  note,  requiring  a  different  mode  of  action  to 
recover  on  it.  Besides  a  covenant,  or  an  obligation,  must  be 
under  seal,  although  a  note  under  seal  would  not  make  it  a 
covenant,  or  obligation  in  a  strict  technical  sense. 

Again,  had  the  legislature  intended  to  include  promissory 
notes  in  the  statute  referred  to,  it  would  have  been  easy 
to  have  done  so  by  the  use  of  appropriate  words.  That 
having  made  use  of  well  known  terms  of  art,  which  have 
acquired  a  definite  meaning  in  law,  they  must  be  intended  as 
having  used  them  in  that  sense.  1  Black.  Com.  59  ;  7  Cowen, 
202 ;  2  M.  &  Sel.  230  ;  1  Term  R.  730.  And  when  the  legis- 
lature makes  use  of  certain  technical  words,  which  are  well 
known  and  understood,  the  Courtis  bound  to  suppose  that  the 
legislature  used  them  in  that  sense.  But  it  is  made  more  cer- 
tain that  the  legislature  used  these  terms  in  the  usual  sense, 
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from  the  fact  that  the  Act  referred  to  by  the  counsel  was 
passed  in  1821 ;  and  by  turning  to  the  ninth  section  of  the  Act 
relative  to  promissory  notes,  it  will  be  found  that  it  repeals 
an  Act  making  promissory  notes,  bonds,  bill,  and  writings 
obligatory  negotiable,  approved  February  6th,  1819.  This 
repealed  Act  was  then  in  existence,  at  the  time  of  the  passage 
of  the  law  above  referred  to,  The  use  of  the  terms  "  writ- 
ings obligatory"  in  contradistinction  to  promissory  notes, 
shows  conclusively  that  the  legislature  used  them  in  a  tech- 
nical sense ;  and  the  conclusion  is  irresistible,  that  the  terms 
used  in  the  Act  referred  to  were  used  in  the  same  sense.  By 
looking  at  the  fifth  and  seventh  sections  of  the  Act  relative 
to  promissory  notes,  it  will  be  seen  that  the  distinction  be- 
tween bonds  and  notes  is  carefully  preserved,  by  the  use  of 
the  word  obligee  and  payee  whenever  they  are  respectively 
proper.  Then  there  can  be  no  question  that  the  legislature, 
by  declaring  that  all  joint  covenants  and  obligations  shall  be 
held  and  taken  as  joint  and  several,  intended  only  to  apply  to 
"  covenants  and  obligations  "  in  their  technical  sense,  and  did 
not  intend  to  apply  to  promissory  notes. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.  In  1836,  one  Thomas  J.  Hurd  purchased  a 
certain  lot  of  the  school  land  at  two  hundred  and  fifty  dol- 
lars, for  which  he  executed  his  joint  note  with  H.  P.  Johnson 
security,  payable  in  one,  two,  and  three  years,  &c,  with  a 
mortgage  upon  the  premises.  The  note  not  being  paid,  the 
mortgage  was  foreclosed,  and  the  land  sold  to  the  trustees  of 
the  same  township  for  sixty  six  dollars,  sixty  six  and  two 
thirds  cents.  Johnson  died  intestate.  Hurd  was  sued  upon 
the  note,  and  prosecuted  to  insolvency.  This  bill  was  filed 
against  Powell  and  Bryan,  the  administrators  of  Johnson,  to 
obtain  payment  out  of  his  estate.  They  answer  admitting 
that  their  intestate  executed  the  note  jointly  with  Hurd  as 
his  security  merely  ;  that  Hurd  is  insolvent ;  and  state  that  it 
is  probable  Johnson's  estate  will  also  be  insolvent,  and  that 
injustice  will  be  done  the  creditors  of  Johnson,  by  allowing 
this  claim. 
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The  Court  made  a  decree  that  this  debt  be  paid  in  the  due 
course  of  administration,  and  that  it  be  put  in  the  fourth  class 
of  debts,  and  paid  pro  rata  with  other  debts  in  that  class,  in 
case  the  estate  be  insolvent.  The  decree  also  gives  costs, 
and  awards  execution  in  case  the  debt  be  not  paid. 

This  decree,  and  its  several  orders  are  assigned  for  error. 

The  only  question  of  any  importance  is,  whether  the  estate 
of  a  joint  obligor,  who  is  mere  surety,  is  not  discharged,  by 
the  death  of  such  surety  before  suit  brought.  The  other 
question  about  the  want  of  a  prayer,  we  do  not  regard  as  of 
any  importance,  for  the  object  is  to  determine  the  liability, 
and  ascertain  its  amount,  that  it  may  be  filed  with  the  Probate 
Court,  for  payment  in  the  due  course  of  administration. 

By  the  principles  of  the  Common  Law;  when  one  joint 
obligor  dies,  all  right  of  action  at  law,  as  against  his  estate, 
or  his  administrators,  is  gone.  1  Chitty's  PI.  57.  (a)  It  was 
only  in  Equity  that  relief  and  satisfaction  could  be  had  out 
of  his  estate.  And  even  here,  some  nice  distinctions  were 
adopted,  under  which  relief  was  refused,  unless  the  intestate 
participated  in  the  benefits  of  the  consideration,  or  was,  from 
the  nature  of  the  agreement,  or,  from  the  circumstances,  ought 
to  be  treated  as  a  several  obligor.  If  a  separate  liability  is 
to  be  shown  from  the  circumstances  of  the  case,  and  the  re- 
quirements of  the  law  governing  those  sales,  as  a  ground  of 
relieving  against  the  estate  of  a  deceased  surety,  the  liability 
is  most  clear  in  this  case.  The  law  regulating  the  sale  of 
school  land,  and  directing  the  kind  of  contract  to  be  entered 
into,  with  the  time  and  terms  of  credit,  &c,  is  the  public  law, 
of  the  land,  and  the  security  must  take  notice,  at  his  peril, 
the  liability  the  law  imposed  on  a  surety  to  a  purchaser  at 
such  a  sale.  The  statute  has  made  these  notes  joint  and 
several,  for  it  has  given  the  form  of  the  obligation  to  be  sign- 
ed by  the  purchaser  and  his  surety,  and  by  it,  they  are  to 
become  jointly  and  severally  liable  for  the  purchase  money, 
the  law  also  declaring  that  the  surety  shall  be  liable  in  all 
respects  as  principal.     Digest  of  School  Laws,  11,   §  10  ;  lb. 

19,  §  1;  lb.  31.     Preference  is  given  school  debts  above  all 
others,  except  the  expenses  attending  the  last  sickness.     lb. 

20,  §  4. 

(a)  Ballance  v.  Samuel  3  Scam.  R.  380  and  note. 
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From  the  provisions  and  spirit  of  these  laws,  we  cannot 
interpret  the  obligation  of  the  defendant's  intestate  on  being 
that  of  a  mere  joint  security  in  Law  or  Equity,  and  to  be  dis- 
charged by  death.  Under  this  view  of  the  surviving  liabili- 
ty of  Johnson,  imposed  by  the  laws  under  which  he  entered 
into  the  contract,  it  is  unneccessary  to  advert  to  the  many 
nice  distinctions  in  Equity,  upon  which  the  Court  will  fix, 
or  discharge  that  liability.  The  law  has  fixed  upon  him  as  a 
several  obligor  and  principal,  a  liability  to  pay  this  debt,  and 
Equity  will  enforce  it,  notwithstanding  the  terms  of  this  con- 
tract were  joint,  and  he  was  merely  a  security. 

The  decree  providing  for  the  issuing  an  execution  under 
it,  was  erroneous,  and  that  part  will  be  reversed.  The  re- 
mainder of  the  decree  will  be  affirmed,  each  party  paying  his 
own  cost  in  this  Court,  (a) 

Treat,  J.  delivered  the  following  dissenting  opinion : 
This  cause  was  heard  in  the  Court  below  on  the  bill  and 
answer.  In  such  case,  the  answer  is  to  be  considered  as  true. 
Johnson,  then,  was  a  mere  surety  to  the  note.  The  note  was 
a  joint,  and  not  a  joint  and  several  contract.  It  is  well  set- 
led,  where  one  of  several  joint  contractors  dies,  that  his 
personal  representatives  are  at  law  discharged,  and  the  sur- 
viving joint  contractors  are  alone  suable  at  law.  1  Chitty's 
PL  57;  5  Bac.  Abr.  164.  The  administrators  of  Johnson  are 
therefore  fully  exonerated  at  law.  The  only  question  is,  can 
they  be  held  responsible  in  Equity  ?  As  a  general  rule,  the 
estate  of  the  deceased  joint  contractor  may  be  charged  in 
Equity.  To  this  general  rule,  the  case  of  a  surety  is  an  ex- 
ception. The  doctrine  of  Equity  is,  where  a  surety,  or  the 
representative  of  a  surety,  is  discharged  at  law,  that  it  will 
never  revive  the  liability,  and  enforce  the  contract.  This 
doctrine  was  established  at  an  early  day,  and  has  been  inflex- 
ibly adhered  to  and  maintained,  both  in  England  and  in  this 
country.  The  following  authorities  fully  assert  the  truth  of 
this  proposition.  Bawston  v.  Parr,  3  Russ.  424,  539;  Wea- 
ver v.  Sheyork,  6  Serg.  &  Rawle,  262 ;  Harrison  v.  Field,  2 
Wash.  136;  Chandler  v.  Hill,  2  Hen.  &  Mun.  124  ;  1  Story's 
Eq.  Jur.  176  to  178 ;  2  Williams  on  Executors,  1242.     No 

(a)  Welch  v.  Wallace,  3  Gil.  R.  497. 
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conflicting  decisions  were  read  on  the  argument,  and  I  am 
not  aware  that  any  can  be  found.  Upon  authority,  therefore, 
it  would  seem  to  be  conclusive,  that  the  administrators  of 
Johnson  ought  not  to  be  held  responsible. 

I  admit  that  Courts  of  Equity  have  manifested  a  strong 
disposition,  where  the  facts  of  the  case  would  seem  to  au- 
thorize it,  to  consider  the  contract  joint  and  several,  for  the 
purpose  of  charging  the  estate  of  the  deceased  party.  For 
the  same  purpose,  they  have,  in  some  cases,  inferred  from 
the  nature  of  the  contract,  either  that  the  deceased  contrac- 
tor was  not  strictly  a  surety,  or  that  he  participated  in  the 
consideration. 

This  case,  however,  authorizes  no  such  inference  or  in- 
tendment. The  facts  that  the  note  was  joint,  that  Johnson 
was  a  mere  surety,  that  he  did  not  in  any  manner  participate 
in  the  consideration,  are  beyond  all  controversy.  These  are 
the  express  allegations  of  the  answer.  The  truth  of  the  an- 
swer not  being  in  issue,  they  are  to  be  considered  as  absolutely 
true.  These  are  fixed  and  undeniable  facts.  The  complain- 
ant cannot  controvert  them.  How,  then,  can  the  Court  in- 
tend any  thing  against  them  ?  In  the  face  of  these  express 
allegations,  it  will  not  suffice  to  say  that,  inasmuch  as  the  law 
required  the  School  Commissioner  to  take  joint  and  several 
notes,  this  was  intended  to  be  such  an  obligation,  and  must 
be  so  regarded.  It  might,  with  more  propriety,  be  inferred 
that  Johnson  refused  to  sign  a  joint  and  several  note,  and 
therefore  a  joint  one  was  taken.  In  order  to  protect  the 
school  fund,  it  would  be  better  to  say,  that  the  School  Com- 
missioner shall  be  held  responsible  for  the  loss,  on  the  ground 
that  he  has  been  guilty  of  a  dereliction  of  duty,  in  not  insist- 
ing on  a  joint  and  several  note. 

In  my  opinion,  the  decree  of  the  Circuit  Court  ought  to 
be  reversed,  and  the  bill  dismissed. 

Decree  affirmed. 

VOL.  vi.  60 
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Arintha  Conover,  plaintiff  in    error,  v.  Thomas   Warren, 
et  al.,  defendants  in  error. 

Error  to  Jersey. 

A  vendor  of  real  estate  waives  his  equitable  lien,  whenever  he  takes  dis- 
tinct security  for  the  payment  of  the  purchase  money.  The  mere  taking 
of  the  bond,  bill  or  note  of  the  purchaser  is  not  of  itself,  regarded  as  an 
act  of  waiver,  for  such  instruments  are  only  the  evidence  of  the  debt. 
But  the  taking  of  the  bond,  bill  or  note  of  the  purchaser,  with  security,  is 
evidence  that  the  vendor  does  not  rely  on  the  lien,  but  on  the  security, 
and  extinguishes  the  lien. 

A  vendor's  lien  upon  real  estate  is  discharged  by  the  taking  of  any  inde- 
pendent security,  such  as  a  deposit  of  stock,  a  pledge  of  goods,  a  mort- 
gage on  real  or  personal  estate,  or  the  responsibility  of  a  third  person. 

A.  sold  and  conveyed  to  B.  a  tract  of  land,  and  received  in  payment  two 
promissory  notes,  of  other  persons,  which  were  made  payable  to  B.  at  a 
future  day,  and  by  him  assigned  to  A. :  Held,  that  by  taking  these  notes, 
A.  waived  her  lien  on  the  land,  and  relied  upon  the  solvency  of  the 
makers  of  them,  and  the  contingent  liability  of  the  purchaser  as  assignor: 
Held,  also,  that  if  she  had  relied  on  the  responsibility  of  the  makers  alone, 
her  lien  would  have  been  extinguished. 

"Where  a  vendor  suffers  more  than  three  years  to  elapse  without  asserting 
a  lien,  a  strong  presumption  arises  that  the  lien  was  waived,  notwith- 
standing the  bill  should  allege  that  the  vendor  did  not  intend  to  waive 
the  lien. 

Bill  in  Chancery  to  enforce  a  vendor's  lien,  in  the  Jersey 
Circuit  Court,  brought  by  the  plaintiff  in  error  against  the 
defendants  in  error.  The  cause  was  heard  before  the  Hon. 
Samuel  D.  Lockwood,  at  the  September  term  1S44,  on  a 
demurrer  to  the  bill.  The  demurrer  was  sustained  and  the 
bill  was  dismissed  with  costs.  The  substance  of  the  bill  will 
be  found  in  the  Opinion  of  the  Court. 

W.  K.  Titcomb  filed  a  written  argument  in  behalf  of  the 
plaintiff  in  error,  in  which  the  doctrine  of  a  vendor's  lien,  and 
a  waiver  thereof,  was  discussed  in  extenso. 

E.  Keating,  upon  the  same  side,  made  the  following  points : 

1.     Prima  facie,   the  vendor  has  a  lien  for  the  purchase 

money  against  the  purchaser  and  all  claiming  under  him  with 

notice,  and  it  is  for  the  latter  to  show  its  waiver.     Chapman 

v.  Turner,  1  Yernon,  267 ;  Nairn  v.  Prowse,  6  Yesey,  752 ; 
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Mackreth  v.  Symmons,  15  do.  330  ;  Cowell  v.  Simpson,  16 
do.  275  ;  Gibbons  v.  Baddell,  2  Eq.  Ca.  Abr.  682,  note  b.  to 
d. ;  Blackburn  v.  Gregson,  1  Cox  90 ;  Hughs  v.  Kearney,  1 
Scho.  &  Lef.  132  ;  Grant  v.  Skills,  2  Yes.  &Bea.  306 ;  2  Sug- 
den  on  Vendors,  62  et  seq. ;  Fowler  v.  i?ws£,  2  A.  K.  Marsh. 
296  ;  Carson  v.  Green,  1  Johns.  Ch.  R.  308  ;  Fish  v.  Holland, 
1  Paige,  20  ;  Brown  v.  Gilman,  4  Peters'  Cond.  R.  445 ; 
Bailey  v.  Greenleaf  5  do. ;  Stafford  v.  F^m  Rensellaer,  9 
Cowen,  316  ;  Ztyer  v.  Martin,  4  Scam.  446. 

2.  The  taking  of  bills  of  exchange  drawn  by  the  purchaser 
upon  third  persons  is  no  waiver,  and  the  notes  of  third  per- 
sons, indorsed  to  the  vendor  by  the  purchaser,  stand  on  the 
same  footing.  Fowler  v.  Rust,  Hughs  v.  Kearney,  and 
Grant  v.  Skills,  before  cited ;  Bank  of  Montgomery  Co.  v. 
Walker,  9  Serg.  &  Rawle,  238 ;  Copj?  v.  McDougall,  9  Mass. 
1 ;  Heylin  v.  Adamson,  2  Burr,  669  ;  Woodworth  v.  Bank  of 
America,  19  Johns.  407. 

W.  Thomas,  for  the  defendants,  relied  on  the  following 
points  and  authorities  : 

I.  The  facts  stated  in  the  bill  are  such  as  to  justify  the 
conclusion,  that  at  the  time  of  the  sale  and  conveyance, 
neither  party  had  in  contemplation  the  lien  now  attempted 
to  be  enforced  ;  two  thousand  dollars  was  the  sum  agreed  to 
be  paid  for  ten  acres  of  land  adjoining  the  village  of  Jersey- 
ville,  and  cash  notes  were  indorsed  and  delivered  to  the 
vendor  in  payment ;  these  notes  were  negotiable,  could  be 
used  in  trade,  and  the  makers  were  supposed  to  be  good. 
"Why  should  the  vendor  have  parted  with  these  securities, 
and  thereby  put  it  out  of  his  power  to  use  that  amount  of 
capital,  and  still  hold  the  property  purchased  as  trustee, 
and  bound  for  the  payment  of  two  thousand  dollars  ?  The 
facts,  as  detailed  in  the  bill,  cannot  fail  to  satisfy  the  Court, 
that  the  existence  of  the  lien  now  claimed  never  entered  the 
mind  of  the  parties  until  after  the  insolvency  of  the  makers 
was  ascertained  and  the  property  had  been  conveyed. 

II.  If  a  vendor  take  a  distinct  and  independent  security 
for  the  purchase  money,  his  lien  on  the  estate  is  good ;  such 
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a  security  is  evidence  that  he  did  not  trust  to  the  estate 
as  a  pledge  for  his  mone}\  2  Sugden  on  Vendors,  65 ;  4 
Kent's  Com.  153 ;  2  Story's  Eq.  Jur.  476,  477,  478,  and  the 
notes. 

III.  When  the  vendor  obtains  possession,  control  and  use 
of  negotiable  paper,  in  payment  for  real  estate,  on  which  the 
money  may  be  obtained  without  calling  on  the  vendee,  no 
lien  will  attach,  and  the  transfer  or  assignment  of  notes 
cannot  be  considered  as  a  mode  of  paying  money,  as  might 
be  in  the  case  of  checks  or  bills  of  exchange.  Nairn  v. 
Prowse,  6  Vesey,  759  ;  Mackreih  v.  Symmons,  34S,  349 ;  2 
Story's  Eq.  Jur.  and  4  Kent's  Com.,  before  referred  to. 

IV.  The  counsel  for  defendants  does  not  enter  into  the 
discussion  of  the  general  question  of  vendor's  lien  in 
this  State,  because  he  is  confident  that  whatever  the  law 
may  be  declared  to  be  on  that  subject,  the  claim  of  lien 
cannot  be  sustained  in  this  case. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  The  bill  in  this  cause  was  filed  in  July,  1843, 
and  sets  forth  substantially  the  following  facts.  In  February, 
1840,  the  complainant  sold  and  conveyed  a  tract  of  land  to 
Thomas  "Warren  for  the  consideration  of  two  thousand  dollars. 
Warren  gave  her  in  payment  two  promissory  notes,  one  for 
one  thousand  three  hundred  and  seventy  five  dollars,  dated 
April  1st,  1S39,  drawn  by  John  F.  Darby,  as  President  of  the 
Missouri  Silk  Company,  in  favor  of  Warren,  and  by  him  in- 
dorsed ;  the  other  for  six  hundred  dollars,  dated  November 
15th,  1839,  drawn  by  John  B.  Fairbanks  in  favor  of  Warren, 
and  by  him  indorsed.  The  bill  then  charges,  that  the  com- 
plainant received  the  notes  in  payment,  on  the  representations 
of  Warren  that  the  same  were  good,  and  would  be  paid  at 
maturity ;  and  not  as  collateral  security,  and  in  discharge  of 
her  equitable  lien  on  the  land ;  that  the  notes  were  worth- 
less, and  have  never  been  paid  in  whole  or  in  part.  The  bill 
further  charges,  that  George  E.  Warren,  in  December,  1841, 
with  full  knowledge  of  the  foregoing  facts,  purchased  the  land 
of  Thomas  Warren  and  received  a  conveyance  therefor.     The 


DECEMBER  TERM  J  844.  501 

Conover  v.  Warren  et  al. 

bill  makes  the  Warrens  defendants,  and  concludes  with  the 
prayer  that  they  may  be  compelled  to  pay  the  notes,  and  in 
default  thereof,  that  the  land  may.  be  sold,  and  the  proceeds 
applied  to  the  payment  of  the  purchase  money. 

The  defendants  demurred  to  the  bill.  The  Circuit  Court 
sustained  the  demurrer,  and  dismissed  the  bill.  To  reverse 
that  decision,  this  writ  of  error  is  prosecuted. 

The  only  point  in  the  case  is,  whether  the  bill  on  its  face 
shows  that  the  complainant  has  a  lien  on  the  land,  for  the 
payment  of  the  purchase  money.  In  the  decision  of  this 
question,  we  do  not  deem  it  necessary  to  review  the  various 
decisions  on  the  subject  of  the  equitable  lien  of  the  vendor 
of  real  estate.  The  doctrine  properly  deducible  from  the 
leading  authorities  is,  that  the  seller  waives  the  lien,  when- 
ever he  takes  distinct  security  for  the  payment  of  the  pur- 
chase money.  The  mere  taking  of  the  bond,  bill  or  note  of 
the  vendee,  is  not  of  itself  regarded  as  an  act  of  waiver,  for 
such  instruments  are  only  the  evidence  of  the  debt.  But  the 
taking  the  bond,  bill  or  note  of  the  purchaser  with  security  is 
evidence  that  the  vendor  does  not  rely  on  the  lien,  but  on  the 
security,  and  extinguishes  the  lien.  The  lien  is  also  dis- 
charged by  the  taking  of  any  independent  security,  such  as 
a  deposit  of  stock,  a  pledge  of  goods,  a  mortgage  on  real  or 
personal  estate,  or  the  responsibility  of  a  third  person.  4 
Kent's  Com.  153 ;  2  Story's  Eq.  Jur.  475,  note  2 ;  2  Sugden 
on  Yendors,  59 ;  Brownv.  Gilbnan,  4  Wheaton,  255  ;  Fish  v. 
ITowland,  1  Paige,  20  ;    Williams  v.  Roberts,  5  Ohio,  18. 

On  the  principle  of  these  authorities,  we  are  clearly  of  the 
opinion,  that  the  complainant  is  not  entitled  to  the  relief  she 
claims  by  her  bill.  It  is  evident  from  the  facts  disclosed  in 
the  bill,  that  she  waived  her  lien  by  receiving  and  relying  on 
other  security  for  the  payment  of  the  purchase  money,  (a)  She 
conveyed  the  land,  and  received  in  payment  the  promissory 
notes  of  third  persons,  payable  at  a  future  day,  indorsed  by 
the  vendee.  In  so  doing,  she  relied  on,  as  security  for  pay- 
ment, the  responsibility  of  the  makers  of  the  notes,  and  the 
contingent  liability  of  the  purchaser,  as  the  assignor  of 
the   notes.     If  she  had  taken,    as  security  for  the  payment 

(a)  Cowl  v.  Varnum,  37  111.  R.  181  ;  Boynton  v.  Champlin,  42  111.  R.  67. 
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of  the  purchase  money,  the  responsibility  of  the  makers  of 
the  notes,  her  lien  would  have  been  extinguished.  The 
fact  that  the  responsibility  of  the  vendee  was  superadded, 
makes  it  the  more  manifest  that  she  relied  on  the  notes,  and 
not  on  the  land  for  security.  These  facts  of  themselves  fully 
discharged  the  lien,  unless  there  was  at  the  time  an  express 
reservation  of  it.  Again,  she  permitted  more  than  three  years 
to  elapse  before  she  made  any  attempt  to  assert  a  lien  on  the 
land.  This  long  delay,  wholly  unaccounted  for,  furnishes  a 
strong  presumption,  that  the  lien  was  considered  as  waived,  (a) 
It  is  true,  the  bill  alleges  that  she  did  not  intend  to  discharge 
the  lien,  but  the  facts  stated  in  the  bill  are  inconsistent  with 
the  truth  of  this  allegation.  The  further  allegation,  that  the 
notes  were  received  on  the  representations  of  Warren  that 
they  were  good,  when  in  fact  they  were  worthless,  does  not 
change  the  character  of  the  case.  This  allegation  may  be 
true,  and  yet  the  complainant  may  have  entirely  renounced 
her  equitable  lien.  "Whether  the  security  was  valueless  or 
not,  she  nevertheless  at  the  time  relied  on  it,  and  not  on  the 
land.  She  does  not  charge  that  Warren  acted  in  bad  faith, 
in  making  the  representations.  If  he  had  made  them  with  a 
fraudulent  intent,  and  thereby  injured  her,  another  question 
might  arise. 

These  equitable  liens  on  real  estate  are  generally  unknown 
to  the  world,  and  frequently  operate  injuriously  on  the  rights 
of  creditors  and  purchasers,  and  ought  not  to  be  enforced  but 
in  cases,  where  the  right  is  clearly  and  distinctly  made  out.  (b) 

On  the  whole  case,  we  are  fully  satisfied  with  the  decision 
of  the  Circuit  Court,  and  its  decree  is  affirmed  with  costs. 

Decree  affirmed. 

(a)  Trustees,  Ac.  v.  Wright,  11  111.  R.603  ;  Trustees,  Ac.  v.  Wright,  12  111.  R.  432. 
(6)  Richards  v.  Learning,  27  111.  R.  432 ;  Putnam  v.  Dobbins,  38  111.  R.  395 ;  McLowrie  t. 
Thomas,  39  111.  R.  294. 
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Mary  Ann  Sisk,  plaintiff  in  error,  v.  John  H.  Smith, 
administrator  of  Absalom  H.  Sisk,  deceased,  defendant 
in  error. 

Error  to  Pope. 

At  the  common  law,  dower  is  the  third  part  of  all  the  lands,  whereof  the 
husband  has  been  seized  at  any  time  during  the  coverture,  of  such  an 
estate  as  the  children  by  the  wife  might  by  possibility  have  inherited, 
and  to  which  by  the  death  of  the  husband,  such  wife  is  entitled  for  her 
life.  To  the  consummation  of  dower,  three  things  are  necessary,  to  wit: 
marriage,  seizin  and  the  death  of  the  husband.  Until  his  death,  it  is 
only  an  interest  which  attaches  to  the  land  by  reason  of  marriage  and 
seizin,  (a) 

The  dower  of  the  wife  is  not  defeated  by  sale  on  judgment  and  execution 
against  the  husband,  or  otherwise  than  by  her  own  assent,  or  miscon- 
duct, (b) 

In  this  State,  dower  is  barred  by  the  fault  or  misconduct  of  the  wife;  where 
the  marriage  was  void  ab  initio;  and  by  the  acceptance  of  other  provi- 
sion made  for  her  by  the  Will  of  the  husband. 

Dower,  in  this  State,  is  a  common  law,  not  a  statutory  right,  though  re- 
cognized and  extended  by  statute  beyond  the  limits  of  the  common  law, 
and  this  right  is  not  affected  by  the  insolvency  of  the  husband's  estate,  (c) 

Under  the  fortieth  section  of  the  Statute  of  Wills,  the  widow  of  the  dece- 
dent is  entitled  to  the  one  third  part  of  his  real  estate  for  life  ;  and,  also, 
to  one  third  part  of  his  personal  estate  forever,  which  remains  after  the 
payment  of  all  just  debts  and  claims  against  his  estate. 

Petition  foe  leave  to  sell,  &c.  John  H.  Smith,  the  ad- 
ministrator of  Absalom  H.  Sisk,  deceased,  filed  his  applica- 
tion at  the  October  term  1843,  of  the  Pope  Circuit  Court, 
for  an  order  to  sell  the  widow's  dower  and  the  interest  of  one 
of  several  heirs  in  certain  real  estate,  of  which  the  said  intes- 
tate died  seized,  to  pay  his  debts. 

The  petition  states  that  upon  an  application  for  the  sale  of 
the  same  real  estate  of  intestate,  an  order  had  been  granted 
by  the  Pope  Circuit  Court  at  its  August  term  1842,  for  the 
sale  thereof  to  pay  debts,  and  that  a  sale  was  made  in  ac- 
cordance with  the  statute  ;  but  that  the  names  of  Mary  Ann 
Sisk,  widow,  and  also,  of  "Wilson  H.  Sisk,  one  of  the  heirs, 
were  omitted  in  the  papers;  and  in  the  order  to  sell,  formerly 
granted.     The  petition  further  states,  that  it  is  necessary,  in 

(a)  Shaffer  v.  Weed,  3  Gil.  K.  513.  Stribling  v.  Ross,  1G  111.  R.  122.  Bailey  v.  West,  41 
111.  R.  290. 

(6)  Owen  v.  Peacock,  38  111.  R.  35.    Steele  v.  Gallutty,  41  111.  R.  39. 

(c)  Owens  v.  Robbins,  19  111.  R.  554.  Porter  v.  Ewing,  24  111.  R.  617.  Nicoll  v.  Ogden,  29 
111.  R.  323. 
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order  to  pay  all  the  debts,  that  the  widow's  dower  and  the  in- 
terest of  the  said  Wilson  H.  Sisk  should  be  sold  to  pay  the 
same,  and  prays  an  order  for  that  purpose.  The  heirs  of  the 
said  intestate,  who  are  all  minors,  and  the  said  Mary  Ann 
Sisk,  his  widow,  are  made  parties  to  the  petition.  A  motion 
was  made  to  dismiss  the  application  for  want  of  proper  par- 
ties which  was  denied;  a  demurrer  was  then  filed  by  the  said 
Mary  Ann  Sisk,  which  was  overruled,  and  an  order  made 
that  all  the  interest  in  said  real  estate,  which  had  not  been 
before  sold  b}'  the  petitioner  in  pursuance  of  the  former  order, 
to  wit :  the  dower  of  the  said  Mary  Ann,  and  the  interest  of 
the  said  Wilson  II.  Sisk,  be  sold  as  prayed  for. 

The  errors  assigned  are,  the  want  of  proper  parties,  the 
overruling  of  the  demurrer,  and  granting  an  order  to  sell  the 
dower  of  the  plaintiff  in  error. 

L.  Trumbull  and   W.  Allen,  for  the  plaintiff  in  error : 

The  interest  of  all  the  heirs,  except  one,  had  been  sold  at 
the  previous  sale,  and  the  purchaser  of  their  interest,  by  anal- 
ogy to  proceedings  in  Chancery  when  all  persons  interested 
in  the  subject  matter  of  the  suit  are  required  to  be  made 
parties,  should  have  been  notified,  and  made  a  party  to  this 
proceeding.     Cooper's  Eq.  PL  34;  R.  L.  644. 

Dower  at  common  law,  (and  our  statute  has  not  changed 
it,)  is  a  third  part  of  all  the  lands,  whereof  the  husband  was 
seized  of  an  inheritable  estate  at  any  time  during  the  cover- 
ture, and  to  which,  by  the  death  of  the  husband,  the  wife  is 
entitled  for  her  life.      2  Black.  Com.  129  ;  4  Kent's  Com.  35. 

The  husband  alone  cannot  defeat  the  wife's  dower  by  any 
act  of  alienation  or  charge,  but  she  will  hold  the  same  dis- 
charged of  judgments,  &c.  2.  Bac.  Abr.  387;  4  Kent's  Com. 
50,  58,  59. 

The  widow's  dower  is  one  third  of  the  real  estate  indepen- 
dent of  debts.  Smiley  v.  Wright,  Ohio  Cond.  K.  446;  Tabele 
v.  Tabele,  1  Johns.  Ch.  R.  45;  Adams  v.  Beekman,  1  Paige, 
634;  4  Kent's  Com.  41,42;  Gibson  v.  McCorrmck,  10  Gill 
&  Johns.  67. 
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The  wife's  interest  in  the  equity  of  redemption  in  a  mort- 
gage executed  hy  herself  and  husband,  is  not  sold  by  a  sale 
of  her  husband's  equity  of  redemption  under  an  execution 
against  him,  and  she  is  entitled  to  her  dower  in  such  equity  ; 
and  if  her  dower  in  an  equitable  estate  would  not  be  barred 
by  a  sale  under  the  execution,  much  more  could  her  dower  in 
a  legal  estate  not  be  taken  to  pay  simple  contract  debts,  due 
at  her  husband's  death.     4  Kent's  Com.  45. 

The  contracting  of  debts  by  the  husband  is  not  one  of  the 
ways  by  which  dower  may  be  barred.  2  Bac.  Abr.  380 ; 
2  Black.  Com.  137  ;  4  Kent's  Com.  50,  51. 

When  the  Act  relative  to  Wills  and  Testaments  was  first 
passed,  in  1829,  it  contained  a  provision  taking  away  the 
widow's  right  of  dower  in  the  real  estate  of  her  husband 
when  he  dies  insolvent,  and  was  for  that  reason  returned  by 
the  Council  of  Revision  as  improper  to  become  a  law,  where- 
upon the  above  provision  was  stricken  out,  and  the  Act  passed 
as  it  now  is.     Senate  Journal  of  1828,  p.  283,  285,  286,  388. 

J.  C.  Conkling,  for  the  defendant  in  error. 

It  is  unnecessary  to  make  persons  parties  to  a  suit,  against 
whom  no  decree  can  be  made.  The  interest  of  four  heirs  had 
been  sold  at  a  previous  sale,  and  the  object  of  the  present 
proceeding  is,  to  obtain  leave  to  dispose  of  the  remaining  in- 
terest in  the  real  estate. 

If  proper  persons  are  not  made  defendants,  the  bill  will  not 
be  dismissed  on  demurrer,  but  stand  over  to  join  parties. 
2  Madd.  Cli.  173;  Lindly  Ex'r.,  v.  Cravens,  Adin'x.,  2 
Blackf.  428  ;   Grimes  v.  Wilson,  4  do.  331. 

As  to  the  exposition  of  statutes,  see  1  Peter's  Dig.  579  ; 
the  law  is  the  best  expositor  of  itself — will  not  resort  to  ex- 
traneous matter.  Ibid.  580,  §  22.  Legislative  Journals 
should  not  be  read  here,  in  exposition  of  statutes. 

By  the  statute  in  Missouri,  debts  must  first  be  paid  before 
dower  is  assigned.  Stokes  v.  0' '  Fall,  on,  Ex'r  2  Missouri, 
35.     Pennsylvania  has  a  statute  similar  to  that  of  Missouri. 

The  Court  is  also  referred,  upon  the  main  point,  to  the  Sta- 
tute of  Wills,  §§  40,  43,  44,  124.  125  ;  R.  L.  315,  §  2. 

vol.  n.        61 
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The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.  This  was  a  proceeding  instituted  by  John  H. 
Smith,  administrator  of  Absalom  Sisk,  deceased,  to  procure 
an  order  of  the  Court  below  for  the  sale  of  the  dower  of 
Mary  Ann  Sisk,  the  widow  and  relict  of  the  said  Absalom, 
in  his,  the  said  Absalom's  lands,  for  the  payment  of  his  debts. 

The  said  widow  denying  the  legal  right  of  the  said  admin- 
istrator to  obtain  any  such  order,  demurred  to  his  petition, 
but  her  demurrer  was  overruled  by  the  Court,  and  an  order 
was  made  for  the  sale  of  her,  the  said  widow's,  dower.  She 
now  brings  that  order  before  this  Court  by  writ  of  error  for 
our  revision,  and  thus,  by  the  assignment  of  errors,  we  are 
called  upon  to  determine  whether  the  claim  of  the  widow  to 
dower,  in  the  lands  of  her  deceased  husband,  is  or  is  not  to 
be  postponed  to  the  payment  of  his,  the  said  husband's 
debts. 

In  the  investigation  of  this  subject,  the  inquiry  necessarily 
arises  as  to  the  nature  and  origin  of  the  estate  in  dower,  and 
the  several  modes  known  to  the  law  of  barring  or  defeating 
it.  For  the  successful  prosecution  of  that  inquiry,  the 
aid  of  the  common  law  must  be  invoked,  as  the  right  of 
dower  is  given  by  that  law,  and  among  us  remains  unimpaired 
by  legislative  innovation,  at  least  as  between  the  widow  and 
heirs  of  the  decedent.  "Whether  it  may,  for  the  benefit  of  the 
husband's  creditors,  be  defeated  by  any  means,  which  for 
such  purpose  would  have  been  at  the  common  law  unavail- 
able, remains  for  further  consideration. 

And  first,  as  to  the  nature  of  dower.  At  the  common 
law,  it  is  the  third  part  of  all  the  lands,  whereof  the  husband 
has  been  seized  at  any  time  during  the  coverture,  of  such  an 
estate  as  the  children  by  the  wife  might  by  possibility  have 
inherited,  and  to  which  by  the  death  of  the  husband,  such 
wife  is  entitled  for  her  life.  4  Kent's  Com.  69  ;  2  Bac.  Abr. 
356,  title  Dower ;  2  Black.  Com.  129;  1  Thomas'  Coke,  443. 
To  the  consummation  of  dower  three  things  are  necessary, 
viz:  marriage,  seizin,  and  the  death  of  the  husband.  1 
Thomas'  Coke,  444.  But  although  dower  is  a  title  inchoate 
and  not  consummate,  until  the  death  of  the  husband,  yet  it 


DECEMBER  TEEM  1844.  507 

Sisk  v.  Smith,  Adm'r. 

is  an  interest,  which  attaches  on  the  land,  as  soon  as  there  is 
the  concurrence  of  marriage  and  seizin.  It  may  be  extin- 
guished in  various  ways,  although  the  husband  alone, 
according  to  the  common  law,  cannot  defeat  it  by  any  act 
in  the  nature  of  alienation,  or  charge  without  the  assent  01 
the  wife  given,  and  proved  according  to  law.  4  Kent's 
Com.  50.  "  Nor  can  the  husband,  by  his  own  act,  prevent 
his  wife  of  dower  if  she  attains  the  age  of  nine  years  during 
the  coverture,  and  therefore,  although  he  aliens  his  land 
before,  yet  if  she  after  arrives  at  the  age  of  nine  years,  her 
dower  is  now  consummate,  ab  initio,  and  overreaches  his 
alienation,  for  dower  being  intended  as  a  provision  for  his 
wife  and  children,  whenever  she  attains  such  an  age  as  the 
law  adjudges  her  capable  of  bearing  children,  nothing  fur- 
ther is  required."  2  Bac.  Abr.  358.  "And  as  concerning 
seizin,  it  is  not  necessary  that  the  same  should  continue 
during  the  coverture,  for  albeit,  the  husband  alieneth  the 
lands  or  tenements,  or  extinguisheth  the  rents,  or  commons, 
&c,  yet  the  woman  shall  be  endowed ;  but  it  is  necessary 
that  the  marriage  do  continue,  for  if  that  be  dissolved,  the 
dower  ceaseth :   ubi  nullum  matrimonium,  ibi  nulla  dos." 

1  Thomas'  Coke,  475.  And  here  the  distinction  between 
dower  and  free  bench  is  apparent,  the  latter  being  the 
widow's  estate  in  such  lands  as  her  husband  died  seized  of. 

2  Black.  Com.  120,  note  19.  Thus  it  appears  that  the  dower 
of  the  wife  is,  during  the  coverture,  a  title  in  expectancy  to 
a  freehold  estate  in  one  third  of  her  husband's  lands,  her 
right  to  the  enjoyment  of  which  is  entirely  contingent  upon, 
and  can  only  be  perfected  by  her  husband's  death.  That 
event,  therefore,  casts  upon  her  no  new  estate  or  interest, 
but  simply  consummates  a  pre-existing  imperfect  one. 
Consequently,  when  she  is  endowed,  she  is  in  from  the 
death  of  her  husband,  and  like  any  other  tenant  of  the 
freehold,  she  takes  upon  a  recovery  whatever  is  thus 
annexed  to  the  freehold,  whether  it  be  so  by  folly,  mis- 
take or  otherwise.  The  heir's  possession  is  avoided,  as 
not  being  rightly  acquired,  as  to  the  widow's  third  part, 
and    the  rule  that   subjects   the   improvements,   as  well   as 
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the  land  in  possession  of  the  heir,  to  the  claim  of  dower, 
seems  a  natural  result  of  the  general  principles  of  the 
common  law,  which  gave  the  improvements  to  the  owner 
of  the  soil.  2  Bac.  Abr.  368 ;  4  Kent's  Com.  6Q.  And 
when  the  certainty  of  the  estate  belonging  to  the  widow  as 
dower  is  ascertained  by  assignment,  the  estate  does  not  pass 
by  assignment,  but  the  seizin  of  the  heir  is  defeated  ab 
initio,  and  the  dowress  is  in,  in  intendment  of  law,  of  the 
seizin  of  her  husband.     4  Kent's  Com.  69. 

The  contract  of  marriage  is  as  operative  to  confer  upon 
the  wife  a  separate  life  estate  in  the  lands  of  her  husband,  as 
would  be  a  contract  whereby  the  husband  himself  had  con- 
veyed to  any  third  person,  a  life  estate,  in  express  terms,  in 
the  same  lands,  and  as  the  tenant  for  life  in  such  case  would 
hold  such  estate  as  an  incumbrance  upon  the  fee  simple  es- 
tate of  the  grantor,  beyond  his  reach  or  control,  so  does  the 
wife  hold  her  freehold  estate  beyond  the  reach  or  control  of 
her  husband,  and  discharged  from  all  judgments,  leases, 
mortgages,  or  other  incumbrances,  made  by  her  husband  after 
the  marriage,  because  her  title  being  consummated  by  his 
death,  has  relation  to  the  time  of  the  marriage,  and  to  the 
seizin  which  her  husband  then  had,  both  of  which  are  prior 
to  said  incumbrances.  1  Thomas'  Coke,  443,  in  note  B.  ;  2 
Bac.  Abr.  387,  title  Dower.  And  even  if  the  husband  dies 
indebted  to  the  Crown,  yet  his  wife's  dower  is  by  law  privi- 
leged from  any  distress  therefor,  for,  as  it  is  quaintly  remark- 
ed, "the  very  name  clos  doth  import  a  freedom,  and  the  law 
doth  give  her  therewith  many  freedoms."  And  the  reason 
why  tenant  in  dower  shall  not  be  distrained  from  the  debt  due 
to  the  King  in  his  lifetime,  in  the  lands  which  she  holds  in 
dower,  seems  to  be  her  prior  title  by  relation.  1  Thomas' 
Coke,  443 ;  2  Bac.  Abr.  387. 

In  this  country,  the  doctrine  has  been  recognized  by  re- 
peated adjudications,  that  the  dower  of  the  wife  is  not  defeated 
by  sale  on  judgment  and  execution  against  the  husband,  or 
otherwise  than  by  her  own  assent,  or  misconduct.  Hale  v. 
James,  6  Johns.  Ch.  R.  258  ;  Dunham  v.  Osbom,  1  Paige, 
635  ;  Tabele  v.  Tabele,  1  Johns.  Ch.  R.  45  ;  Smiley  v.  Wright, 
1  Ohio  Cond.  R.  447. 
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Dower  at  the  common  law,  and  by  the  statutes  in  aid  of 
it,  might  be  barred  or  prevented. 

1.  By  divorce  a  vinculo  matrimonii; 

2.  By  elopement  with  an  adulterer  ; 

3.  By  jointure  in  satisfaction  of  dowry  ; 

4.  By  the  attainder  of  her  husband  for  treason  ; 

5.  By  reason  of  her  being  an  alien  ; 

6.  By  detaining  the  title  deeds,  or  evidences  of  the  estate 
from  the  heir,  until  she  restores  them  ; 

7.  By  aliening  the  land  assigned  for  dower  ; 

8.  By  the  levying  of  a  fine,  or  the  suffering  of  a  common 
recovery  of  the  lands  by  the  husband  and  Mrife  during  the 
coverture.     1  Thomas'  Coke,  475  ;  2  Black.  Com.  138. 

Chancellor  Kent  says,  that  the  last  mentioned  is  the  only 
regular  way  in  the  English  law  of  barring  the  wife's  dower, 
after  it  has  duly  attached.  4  Kent's  Com.  50.  That  "many 
other  ingenious  devices  have  been  resorted  to  in  order  to 
avoid  the  troublesome  lien  of  dower."  Ibid.  "  But  that  in 
this  country,  we  are  happily  not  very  liable  to  be  perplexed 
by  such  abstruse  questions  and  absurd  rules,  as  have  incum- 
bered the  subjects  of  dower  in  England  to  a  grievous  extent, 
and  that  even  in  those  States  where  the  right  of  dower  as  at 
common  law  exists  in  full  force,  the  easy  mode  and  familiar 
practice  of  barring  dower  by  deed  supersedes  the  necessity 
of  the  ingenious  devises  of  English  counsel."  Ibid  52. 
And  he  adds,  that  "  the  usual  mode  of  barring  dower  in  this 
country  is,  by  the  voluntary  act  of  the  wife,  not  by  fine  as  in 
England,  but  by  her  joining  with  her  husband,  in  a  deed  of 
conveyance  of  the  land  containing  apt  words  of  grant  or  re- 
lease on  her  part,  and  acknowledging  the  same  privately 
apart  from  her  husband  in  the  mode  prescribed  by  the  statute 
laws  of  the  several  States."  Ibid  59.  This  mode  of  barring 
dower  by  voluntary  relinquishment,  is  authorized  by  the 
statutory  laws  of  this  State,  Gale's  Stat.  151,  §§  12,  14,  and 
is  not  unlike  that  where  the  husband  and  wife  levy  a  fine, 
or  suffer  a  common  recovery  as  at  the  common  law,  in  both 
of  which  cases  she  is  examined  upon  record  by  the  Judges  as 
to  her  consent,  and  she  having  nothing  in  the  lands  in  her 
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own  right,  her  joining  in  such  acts,  can  be  to  no  other  pur- 
pose, but  to  bar  her  dower.  2  Bac.  Abr.  382.  And  it  may 
here  be  remarked  that  the  only  other  grounds,  specifically 
prescribed  by  legislative  enactment  in  this  State,  for  barring 
or  defeating  the  wife's  dower,  are 

1.  Divorce  for  her  fault  or  misconduct; 

2.  Where  the  marriage  was  void  from  the  beginning ; 

3.  The  voluntary  elopement  and  commission  of  adultery 
by  the  wife,  unless  the  husband  be  voluntarily  reconciled  to 
her,  and  permit  her  to  dwell  with  him  ; 

4.  The  devise  of  land,  or  bequest  of  personal  estate  to 
the  wife,  unless  otherwise  expressed  in  the  will,  testament, 
or  codicil  of  the  testator ;  or  unless  such  devise  or  bequest 
be  voluntarily  relinquished  by  her.  Gale's  Stat.  254,  §  11 ; 
lb.  12 ;  lb.  696,  §§  39,  40. 

Thus  much  of  the  nature  of  dower  at  common  law,  and  the 
several  causes  barring  it  there,  and  by  express  legislative 
enactment  in  this  State.  I  will  next  proceed  to  inquire 
whether  there  is  any  provision  to  be  found  in  any  statute  of 
this  State,  which  operates  to  defeat  dower,  by  implication,  or 
otherwise,  in  addition  to  those  already  enumerated.  But,  as 
preliminary  to  that  inquiry,  I  will  glance,  for  a  moment,  at  the 
object  of  giving  dower  to  the  wife,  and  the  estimation  in 
which  it  is  held  at  the  common  law.  The  reason  for  allow- 
ing dower  is  a  very  plain  and  sensible  one,  viz :  to  furnish 
means  of  sustenance  for  the  wife,  and  of  the  nurture  and 
education  of  the  younger  children  after  the  death  of  the  hus- 
band and  father.  2  Black  Com.  130 ;  4  Kent's  do.  35.  And 
looking  to  this  reason,  and  the  interesting  purposes  of  the 
destination  of  dower,  it  is  held  sacred  and  has  been  fortified 
strongly  against  invasion.  Lord  Coke  remarks,  that  "  it  is 
commonly  said  that  three  things  be  favored  in  law,  life,  lib- 
erty and  dower."  1  Thomas'  Coke,  14  ;  and  in  practice, 
this  saying  seems  at  the  common  law  to  have  been  recog- 
nized as  true.  For  the  purpose  of  protecting  and  preserving 
it  as  the  means  of  affording  sustenance  to  the  widow,  and 
nurture  and  education  to  the  orphan,  it  has  ever  been  guarded 
with  the  most  jealous  care,  and  nothing  is  by  that  law  allowed 
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to  bar  it  by  implication.  Is  this  right,  intended  for  so  sacred 
purposes,  made  any  less  secure  by  any  statute  of  this  State, 
than  at  the  common  law  ?     I  think  not. 

I  have  shown  that  among  the  several  causes  expressly  pro- 
vided by  statute  of  barring  dower,  sale  of  the  husband's  lands 
for  the  payment  of  his  debts  is  not  one.  It  will  not  be  con- 
tended that  we  have  any  statutory  provisions,  empowering 
the  husband  during  the  coverture,  in  any  wise  to  defeat  or 
impair  his  wife's  right  of  dower,  without  her  assent ;  nor  that 
it  may  be  defeated  by  sale  on  judgment  and  execution,  against 
the  husband,  or  on  foreclosure  of  a  mortgage  executed  by 
him  alone  after  the  marriage,  when  such  sale  in  either  case 
is  made  before  the  husband's  death.  And  yet  we  have  a  stat- 
ute expressly  providing  that  the  goods  and  chattels,  lands  and 
tenements  of  every  person  against  whom  a  judgment  has 
been  or  may  be  obtained,  in  any  Court  of  record,  either  at 
law  or  in  equity,  for  any  debt,  &c,  shall  be  liable  to  be  sold 
on  execution,  &c.  Gale's  Stat.  389,  §  1.  Here,  although  the 
land  of  the  husband  is  sold,  yet  the  wife's  freehold  estate 
therein  is  not,  but  the  purchaser  takes  the  husband's  title, 
subject  to  that  incumbrance.  Then  can  it  be,  that  the  same 
estate,  when  the  title  thereto  is  perfected  by  the  husband's 
death,  and  when  alone  she  can  enjoy  its  fruition,  may  be  sold 
without  the  consent  of  the  widow,  for  the  payment  of  her 
husband's  debts  ?  That  the  very  contingency  which  brings 
her  into  the  possession  of  her  estate,  operates  to  defeat  it  ? 
If  such  is  the  law,  then  is  "  the  word  of  promise  kept  to  the 
ear,  but  broken  to  the  hope ;"  and  the  wife  is  mocked  by 
having  her  estate  in  her  husband's  lands  carefully  guarded 
against  invasion  from  his  or  any  other  person's  acts,  so  long 
as  she  has  it  only  in  expectancy ;  but  the  moment  that  the 
contingency  happens,  which  is  to  permit  her  to  enter  upon 
and  enjoy  that  estate,  tamely  yielded  up  to  the  rapacious  grasp 
of  some  one  to  whom  her  husband  in  his  lifetime  had  become 
indebted.  Such  a  law  would  indeed  protect  the  shadow,  but 
surrender  the  substance.  It  would  make  the  act  of  the 
husband  posthumously  operate  to  do,  what  living  he  was  im- 
potent to   accomplish.      Before    we  can  judge    our    legisla- 
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ture  guilty  of  so  gross  an  outrage  upon  common  sense  and 
common  justice,  we  must  have  clear  and  irrefragible  proof, 
by  language  capable  of  no  other  sensible  construction,  that 
they  intended  it  should  be  so. 

Let  us  then  proceed  to  the  examination  of  the  statutory  pro- 
visions on  which  the  counsel  for  the  defendant  in  error  relies 
as  so  far  altering  the  common  law,  as  to  subject  the  widow's 
dower  to  the  payment  of  her  husband's  debts,  after  his  de- 
cease.    Such,   it  is    contended,  is    the  operation  of  the  for- 
tieth and  forty  third  sections  of  the  Statute  of  Wills.     Gale's 
Stat.  696-7.     Is  this  so  ?     The  fortieth  section,  after  enacting 
that  "  a  widow  shall  be  debarred  of  her  right  of  dower  in  the 
estate  of  her  deceased  husband,  in  all  cases  where  any  pro- 
vision shall  be  made  for  her  "  in  his  will,  unless  within  a  cer- 
tain time  she  make  a  written  renunciation  of  such  provision, 
goes  on  further  to  provide,  that  "  said  letter  of  renunciation 
shall  be  filed  in  the  office  of  Judge  of  Probate,  and  shall  ope- 
rate as  a  complete  bar  against  any  claim  which  such  widow 
may  afterwards  set  up  to  any  provision,  which  may  have  been 
thus  made  for  her  in  the  will  of  any  such  testator ;  and  by 
thus  renouncing  all  claims  to  a  devise  or  bequest,  as  afore- 
said, such  widow  shall  thereupon  be  entitled  to  the  one  third 
part  of  the  real  estate  of  her  deceased  husband  for  life,  and 
one  third  part  of  the  personal  estate  forever,  which  shall  re- 
main after  the  payment  of  all  just  debts  and  claims  against 
the  estate    of  such  testator."     The  words  "  which  shall  re- 
main," and  concluding  this  section,  it  is  said,  have  reference 
to  the  preceding  words  relating  to  the  widow's  dower  in  the 
real  estate  of  her  husband,  as  well  as  to  her  right  to  one  third 
of  his  personal  estate;  making  her  dovvable  only  in  the  lands 
remaining  after  the  payment  of  his  debts  ;  but  in  this  view  of 
the  subject  I  do  not  concur. 

As  I  have  already  said,  dower  is  in  this  State  a  common 
law,  and  not  a  statutory  right.  We  have  several  statutes  re- 
cognizing, but  not  conferring  it;  although  it  is  extended  by  our 
State  legislation  to  at  least  two  cases,  in  which  by  the  com- 
mon law  it  might  not  be  claimed,  to  wit,  in  making  the  widow 
of  an  alien  dowable  of  the  lands  of  her  husband,  Gale's  Stat. 
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698,  §  48,  and  in  subjecting  the  husband's  equitable  estate  to 
dower.     lb.  §  49. 

The  first  section  of  the  law  entitled,  "An  Act  for  ihesjpeedy 
assignment  of  Doioer"  &c,  Gale's  Stat.  252,  in  force  June  1, 
1827,  enacts,  "that  when  the  heir,  or  other  person,  having  the 
next  immediate  estate  of  freehold,  or  other  inheritance,  shall  not 
within  one  month  next  after  demand  made,  assign  and  set  over 
to  the  widow  of  the  deceased,  to  her  satisfaction,  her  dower 
in  and  to  all  lands,  tenements  and  hereditaments,  whereof  by 
law  she  is,  or  may  be  dowable,  according  to  the  true  intend- 
ment of  law,  then  such  widow  may  sue  for  and  recover  the 
same,  in  the  manner  hereafter  prescribed,  against  such  heir, 
or  other  person,  having  the  next  immediate  estate  of  freehold, 
or  inheritance,  or  tenant  in  possession,  or  other  person  or  per- 
sons claiming  right  or  possession  in  said  estate." 

The  fifth  section  of  the  same  Act  authorizes  the  Court, 
where  on  petition  filed  the  widow  is  adjudged  to  recover 
dower,  to  appoint  commissioners  to  allot  and  set  it  off  to  her, 
and  "make  return  in  writing,  under  their  hands  and  seals  to 
said  Court,  which  if  approved  by  said  Court,  shall  vest  in  her 
an  estate  in  the  lands  and  tenements  so  set  off  and  allotted  to 
her,  for  and  during  her  natural  life."  This  Act  no  where, 
either  expressly  or  by  implication,  makes  the  widow's  right 
to  dower  contingent  upon  the  payment  of  her  husband's  debts, 
but  leaves  it  precisely  as  at  the  common  law ;  and  thus  it  stood, 
on  the  first  day  of  July,  1829,  when  the  Statute  of  Wills,  the 
fortieth  and  forty  third  sections  of  which  are  under  considera- 
tion, went  into  effect.  The  question,  therefore,  now  arises, 
whether  the  said  last  mentioned  statute  in  either  of  its  said 
sections,  (for  it  is  not  pretended  that  in  any  of  its  other  provi- 
sions it  does,)  disturbs  that  right.  To  determine  that  question 
resort  may  properly  be  had,  as  I  apprehend,  to  the  rule  of  con- 
struing testamentary  provisions,  relied  upon  for  the  purpose 
of  barring  or  excluding  dower,  and  under  its  operations,  I  will 
proceed  to  show,  that  the  estate  of  the  wife  is  as  wholly  inde- 
feasible, by  the  creditors  of  the  husband  for  the  payment  of 
his  debts,  by  reason  of  any  thing  contained  in  the  Statute  of 
Wills,  as  it  was  before  its  passage. 

TOL.    YI.  62 
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That  rule  is  expounded  in  strong  and  explicit  terms,  in  va- 
rious authorities.  In  2  Bac.  Abr.  383,  (note  «,)  it  is  said, 
that  "devises  of  lands,  money,  goods,  &c,  will  in  no  case  bar 
dower,  except  where  there  is  an  express  declaration,  that 
they  are  in  lieu  or  satisfaction  of  dower,  or  an  account  of 
strong  and  special  circumstances,  showing  a  clear  and  incon- 
trovertable  interference  from  the  will,  that  the  testate  meant 
that  she  should  not  take  both.  In  such  cases  she  may  elect 
which  she  will  take  ;  in  others  she  shall  have  both."  Again, 
it  is  said,  that  "it  is  well  established  as  a  general  doctrine, 
that  since  dower  is  a  legal  right,  the  intention  to  exclude  that 
right  by  a  devise  or  bequest  of  something  else,  must  be  de- 
monstrated, if  not  by  express  words,  at  least  by  what  appears 
to  the  Court  to  amount  to  necessary  implication."  2  Black. 
Com.  138,  n.  33.  And  Chancellor  Kent  remarks,  that  "  to 
render  a  testamentary  provision  operative  in  lieu  of  dower, 
even  with  the  widow's  exceptance  of  it,  it  must  be  declared  in 
express  terms  to  be  in  lieu  of  dower,  or  that  intention  must  be 
deduced  by  clear  and  manifest  implication  from  the  will, 
founded  on  the  fact  that  the  claim  of  dower  would  be  incon- 
sistent with  the  will,  or  so  repugnant  to  its  dispositions  as  to 
disturb  and  defeat  them." 

Testing  the  intention  of  the  legislature,  touching  the  effect 
to  be  produced  by  the  concluding  words  of  section  forty  of 
the  Statute  of  Wills,  upon  this  "  legal  right "  of  the  widow,  by 
this  rule  thus  established  for  determining  the  alleged  intention 
of  the  husband  by  his  will,  to  bar  the  same  "right,"  and  it  re- 
mains unimpaired.  Those  words  may,  without  any  departure 
from  grammatical  accuracy,  and  by  their  mere  transposition, 
be  paraphrased  thus  :  "  such  widow  shall  thereupon  be  entitled 
to  the  one  third  part  of  the  real  estate  of  her  husband  for  life ; 
and  (also)  to  one  third  of  the  personal  estate,  which  shall  re- 
main after  the  payment  of  all  just  debts,  and  claims  against 
the  estate  of  such  testator,  forever  ;"  and  this  I  conceive  to 
be  their  true  interpretation.  It  is  true  that  the  language  used 
is  susceptible  of  a  different  grammatical  construction,  and 
yet  to  construe  it  otherwise,  would  be  to  violate  the  spirit  of 
the  rule  referred  to,  as  well  as  those   general  principles  of 


DECEMBER  TERM  1844.  515 

Sisk  v.  Smith,  Adm'r. 

law,  subjecting  to  the  control  of  the  husband,  by  alienation 
or  otherwise,  and  to  the  payment  of  his  debts,  without  the 
assent  of  his  wife  and  irrespective  of  her  interests,  all  of  his 
personal,  but  none  of  his  real  estate.  The  intention  of  the 
legislature  to  bar,  defeat  or  diminish  the  legal  estate  of  the 
wife,  inchoate  during  the  coverture,  but  consummate  by  the 
husband's  death,  is  not  herein  manifested  by  express  words, 
or  by  necessary  implication,  and  therefore  I  feel  constrained 
to  say  that  they  did  not  so  intend.  But  moreover,  in  the  con- 
struction of  this  section  of  the  statute,  we  are  to  look  at  the 
object  of  the  legislature  in  its  enactment;  thus  it  will  appear 
that  it  was  intended  not  to  specify  in  what  cases,  or  of  what 
lands  the  widow  should  be  dowable,  but  simply  to  provide 
for  the  renunciation  by  her  of  any  devise  or  bequest  made  to 
her  in  the  husband's  will,  without  any  express  provision  that 
the  same  should  not  bar  dower,  and  which,  without  such  re- 
nunciation, would  operate  to  bar  her  dower,  by  the  terms  of 
this  and  the  preceding  section.  It  is  contined  by  its  own 
limitations  to  such  cases,  and  the  whole  section,  taken  to- 
gether leaves  the  interest  of  the  widow,  in  the  hands  of  the  hus- 
band precisely  as  it  would  have  been,  if  no  such  devise  or 
bequest  had  been  made. 

A  different  construction  of  this  provision  of  law,  would 
enable  the  husband  in  all  cases  to  divest  by  his  own  volition, 
the  estate  of  his  wife,  by  acts,  inoperative  during  his  own 
lifetime,  but  effective  after  his  death.  He  could  not,  it  is 
true,  alien  that  estate,  or  so  incumber,  as  directly  to  bar,  or 
affect  it,  without  her  free  and  voluntary  co-operation;  but 
by  simply  incurring  debts  exceeding  in  amount  the  entire 
value  of  his  estate,  and  then  making  her  a  devise  or  bequest 
of  specific  property,  in  his  will,  he  could  if  he  chose  to  do  so, 
destroy  her  entire  interest  in  his  lands,  without  the  possibility 
of  hindrance  by  her.  By  offering  her  a  shadow,  whether  she 
grasped  at  it  or  rejected  it,  he  could  snatch  from  her,  her  en- 
tire substance.  The  claim  of  the  creditor  upon  the  testator's 
property,  for  the  payment  of  his  debt,  would  be  paramount  to 
any  title  to  be  derived  by  her  under  the  will,  but  not  to  her 
title  as  tenant  in  dower,  at  least  independently  of  the  provi- 
sions of  this  law.     In  cases  then,  where  as  in  the  case  under 
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consideration,  the  entire  estate  of  the  testator  would  not  suf- 
fice to  pay  his  debts,  the  effect  of  accepting  or  rejecting  his 
proffered  bounty,  would  be  the  same.  To  accept  would  be 
to  bar  her  dower,  while  to  refuse,  would  be  to  entitle  her  to 
demand  it  only  after  the  payment  of  her  husband's  debts,  and 
thus  forever  to  exclude  her  from  it,  thereby  making  the  tree 
planted  by  him  but  barren  in  his  lifetime,  to  yield  abundantly 
its  bitter  fruits  after  his  decease  !  Could  the  legislature  have 
intended  to  make  the  act  of  the  husband,  (powerless  in  his 
lifetime,)  so  potent  for  mischief  after  his  death  ?  Could  they 
have  intended  that  the  mere  offer  of  the  testator's  bounty,  al- 
though valueless  in  itself,  and  rejected  by  the  widow,  should 
destroy  forever  her  only  means  of  sustenance,  for  herself  and 
her  infant  children,  while,  if  no  such  offer  had  been  made,  it 
would  have  remained  wholly  untouched  ?     I  opine  not. 

Thus  much  of  the  fortieth  section  of  the  Statute  of  Wills. 
Y ery  much  that  has  been  said  of  it,  applies  to  the  forty-third 
section.  That  section  was  intended  simply  to  regulate  the 
descent  of  the  real  and  personal  estate  of  intestate  proprie- 
tors, and  is  expressly  made  to  operate  only  on  such  portion 
thereof  as  remains  after  the  payment  of  the  intestate's  debts, 
\>ut  concludes  by  "  saving  to  the  widow,  in  all  cases,  her 
dower  of  one  third  part  of  the  real  for  life,  and  the  one  third 
part  of  the  personal  estate  forever."  There  is  nothing  in 
this  section,  subjecting,  either  expressly,  or  by  necessary 
implication,  the  widow's  dower  to  the  payment  of  her  hus- 
band's debts;  but,  on  the  contrary,  it  is  expressly  "saved" 
to  her  "  in  all  cases,"  whether  those  debts  are  paid  or  not. 
And,  indeed,  it  might  be  contended  that  under  the  broad  and 
sweeping  terms  of  the  reservation  of  her  rights  in  this  sec- 
tion, she  is  entitled  to  hold  even  the  one  third  part  of  the 
intestate's  personal  estate  forever,  by  a  title  paramount  to 
the  creditor's  claim  thereon,  were  it  not  that  such  a  construc- 
tion would  be  in  conflict  with  the  fortieth  section,  and  other 
provisions  of  the  same  statute,  and  with  the  general  princi- 
ples of  law  governing  in  such  cases. 

The  foregoing  views' find  confirmation  in  the  provisions  of 
section  eighty  four  of  this  same  law,  (Gale's  Stat.  708,) 
entitling  the  widow  to  receive  her  portion    in  the  personal 
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estate  of  her  deceased  husband,  only  in  cases  of  the  solvency 
of  such  estate  ;  and  in  the  fact,  that  neither  in  that  nor  any 
other  statutory  provision,  any  such  restriction  is  by  express 
terms  imposed  upon  her  right  to  receive  and  enjoy  her  dower 
in  his  lands.  They  are  also  sanctioned  by  the  language  of 
sections  ninety  eight  and  ninety  nine,  (Gale's  Stat.  711,  712,) 
under  the  authority  of  which  this  suit  was  instituted.  Pro- 
ceedings are  thereby  contemplated  only  against  the  heirs 
and  devisees  of  the  testator  or  intestate,  and  no  where 
(as  they  have  been  prosecuted  in  this  case,)  against  his 
widow ;  consequently  it  would  seem  that  the  interests  of  the 
former  only  should  thereby  be  affected.  But  moreover  the 
Court  can  only  order  the  sale  of  lands  of  which  the  decedent 
died  seized,  and  in  all  such  lands  the  widow  is  always  held 
dowable. 

From  this  review  of  the  various  principles  of  the  common 
law,  giving,  defining  and  protecting  dower,  and  of  the  several 
statutory  enactments  on  the  same  subject  in  this  State,  I 
think  it  must  be  apparent,  that  precisely  the  same  estate  in 
the  lands  of  the  intestate  may  be  sold  by  his  administrator  by 
order  of  the  Circuit  Court,  as  the  sheriff  might  sell  on  execu- 
tion against  him  in  his  lifetime  ;  being  in  both  cases,  incum- 
bered by  the  wife's  freehold  estate  therein.  But  if  any  doubt 
still  exists  as  to  the  intention  of  the  legislature  to  protect  this 
estate  so  favored  in  the  law,  it  must  be  dispelled  by  resort  to 
another,  and  an  unerring  mode  of  ascertaining  their  intention 
in  the  premises. 

In  the  construction  of  statutes,  they  are  said  to  be  their 
own  best  expositors,  and  for  the  purpose  of  ascertaining  the 
intention  of  the  legislature,  in  enacting  them,  their  own  pro- 
visions, and  those  of  other  Acts  in  pari  materia,  need  only, 
as  a  general  rule,  be  examined.  But  under  the  peculiar 
system  of  legislation  in  this  State,  a  more  satisfactory  expo- 
sition of  the  true  intent  and  meaning  of  a  statute  is  sometimes 
found  in  matter  aliunde,  than  can  be  deduced  from  its  own 
provisions.  Such  is  the  case,  where  the  Council  of  Revision 
return  a  bill  to  the  House,  in  which  it  originated  with  their 
objections  to  its  becoming  a  law,  and  the  legislature  re-pass 
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it,  either  in  its  original  shape,  the  objections  of  the  Council 
to  the  contrary  notwithstanding;  or  so  amended,  as  to  obviate 
those  objections.  In  such  case,  the  intention  of  the  legisla- 
ture is  manifest,  and  perpetuated  by  the  record  of  their  pro- 
ceedings in  the  legislative  journals.  Let  the  exposition  of 
this  law,  then,  be  found  in  the  application  of  that  rule.  On 
the  23d  day  of  January,  1829,  the  Council  returned  this  same 
Act  to  the  Senate,  with  the  following  objections,  viz. : 

"The  Council  of  Revision  have  had  under  consideration 
the  above  bill,  and  return  the  same  to  the  Senate  as  improper 
to  become  a  law  of  this  State  ;  for  although  the  Council  highly 
approve  of  the  general  features  of  the  bill,  yet  (they)  cannot 
approve  of  the  principle  contained  in  the  fifty  first  section, 
which  takes  away  the  widow's  right  of  dower  in  the  real 
estate  of  her  husband,  where  he  dies  insolvent.  The  right 
of  dower  in  the  husband's  estate  has  for  ages  been  consid- 
ered so  sacred,  that  this  is  believed  to  be  the  first  instance 
in  our  country,  where  this  right  has  been  interfered  with. 
The  bill  can  be  changed  so  as  to  suit  the  views  of  the  Coun- 
cil, either  by  striking  out  the  fifty  first  section  altogether,  or 
by  striking  out  the  word  "dower"  in  two  places,  and  inserting 
in  lieu  thereof,  "personal  estate." 

Ninian  Edwards, 
Samuel  D.  Lockwood, 
William  Wilson, 
Theo.  W.  Smith." 
Senate  Journal,  Session  1828-9,  page  283.     On  the  same 
day,  the  said  bill  was  amended  by  striking  out  the  said  fifty 
first  section,  and  re-passed  through  both  Houses  of  the  Gen- 
eral Assembly,  and  so  became  a  law.     Ibid.  286,  7,  8  ;  House 
Journal,  1828-9,  page  344. 

Could  the  intention  of  the  legislature  be  more  clearly  mani- 
fested, touching  the  effect  to  be  produced  by  the  passage  of 
this  law,  upon  the  right  of  dower,  than  it  is  in  these  proceed- 
ings ?  The  Council  say  to  the  legislature  :  "This  bill  contains 
but  one  objectionable  feature;  the  operation  of  one  of  its  pro- 
visions, if  passed  in  its  present  shape,  will  be  to  take  away 
the  widow's  right  of  dower,  in  the  real  estate  of  her  husband 
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where  he  dies  insolvent,  and  therefore  it  should  be  amended 
by  striking  out  that  provision."  The  legislature  amend  the 
bill  by  striking  out  the  objectionable  feature,  and  thus  say 
in  effect  in  reply  to  the  Council :  "  We  concur  with  you  in 
opinion  that  it  would  be  improper  that  this  right,  which  has 
been  held  sacred  forages,  should  be  defeated  by  the  husband's 
creditors,  and  are  unwilling  to  exhibit  in  our  action,  the  first 
instance,  where,  in  the  annals  of  legislation  in  our  country,  it 
has  been  interfered  with;  we,  therefore,  farther  agreeing  with 
you  in  opinion,  that  the  section  referred  to  by  you  would  pro- 
duce such  an  effect,  but  that  no  other  provision  of  this  bill 
does,  strike  out  that  section  and  so  re-pass  the  bill,  thus  leav- 
ing this  right  as  we  found  it,  and  wholly  unimpaired  by  our 
legislation." 

It  is  the  opinion  of  the  Court,  that  the  judgment  of  the 
Court  below  was  erroneous ;  it  is,  therefore,  reversed  with 
costs,  to  be  paid  by  the  administrator  in  the  course  of  admin- 
istration. 

Wilson,  C.  J.  delivered  the  following  separate  opinion : 
This  case  presents  but  one  question  for  our  consideration, 
and  that  is,  as  to  the  widow's  dower.  By  the  defendant's  coun- 
sel it  is  contended,  that  under  the  forty  third  section  of  the  Act 
relative  to  wills  and  testaments,  executors  and  administrators, 
&c,  that  the  widow  of  a  man  dying  intestate  is  entitled  to 
dower  in  such  lands  only,  as  may  be  left  after  the  payment 
of  all  the  debts  of  her  deceased  husband,  This  section  regu- 
lates the  manner  in  which  the  real  and  personal  estate  of  a 
person,  dying  intestate,  shall  descend.  It  first  provides,  that 
"estates  both  real  and  personal,  of  resident  or  non-resident 
proprietors,  in  this  State,  dying  intestate,  or  whose  estate,  or 
any  part  thereof,  shall  be  deemed  and  taken  as  intestate,  and 
after  all  just  debts  and  claims  against  such  estate  shall  be 
paid  as  aforesaid,  shall  descend  to  and  be  distributed  to  his 
or  her  children  in  equal  parts."  But,  in  case  there  shall  be 
no  children,  the  statute  provides  that  it  shall  descend  and  go 
to  the  next  of  kin  and  the  widow,  if  there  be  one,  and  after 
enumerating  the  degrees  of  kin,  and  prescribing  the  interest 
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they  shall  have,  it  concludes  by  saying,  "saving  to  the  widow, 
in  all  cases,  her  dower  of  one  third  part  of  the  real  estate  for 
life,  and  the  one  third  part  of  the  personal  estate  forever." 

The  adoption  of  the  rule  contended  for  would  produce  a 
great  change  in  the  law  as  it  has  stood  for  centuries,  and  one, 
I  think,  fraught  with  great  injustice  and  mischief.  To  re- 
strict the  widow's  dower  to  one  third  of  the  land  of  her  hus- 
band, after  all  his  debts  are  paid,  would  in  a  vast  many  cases 
leave  her  and  her  family  totally  destitute,  except  the  small 
amount  of  exclusive  property  allowed  the  wife  by  statute.  If 
the  widow's  title  to  dower  rested  exclusively  upon  this  pro- 
vision of  the  statute,  without  any  other  foundation  or  legal 
provision,  the  position  assumed  by  the  defendant  would  seem 
plausible.  The  language  of  this  section  of  the  statute  might 
bear  the  construction  contended  for,  if  interpreted  without 
reference  to  the  settled  policy  of  the  law,  and  without  regard 
to  the  justice  and  equity  of  the  widow's  claim.  But  these 
considerations  ought  to  control,  not  a  direct  and  positive  en- 
actment, but  an  implied  one  merely.  It  is  not  pretended, 
that  the  right  of  dower  is  taken  away,  or  limited  by  express 
terms,  but  that  the  limitation  of  the  descent  of  the  estate  of 
the  deceased  to  his  heirs,  after  the  payment  of  his  debts,  should 
apply  also  to  the  widow's  dower,  and  constitute  a  virtual  re- 
striction of  her  right,  and  postpones  her  claim  to  that  of  all 
others.  Can  it  be  supposed  that  the  legislature  intended  by 
this  single  expression,  and  that  too  when  not  in  connection 
with  the  assurance  of  the  widow's  dower,  nor  in  an  Act  pro- 
fessing to  be  upon  the  subject  of  dower,  to  postpone  to  the 
last,  and  in  many  instances  totally  reject  the  most  meritorious 
claim  upon  the  estate  of  the  deceased  ?  This  construction 
would  prostrate  all  the  barriers,  which  the  benign  spirit  of 
the  law  has  thrown  around  this  righteous  and  favored  inter- 
est. It  would,  in  effect,  repeal  and  make  a  mockery  of  that 
jealous  and  just  provision  of  the  law,  which  protects  the  wife, 
as  far  as  practicable,  against  the  injustice,  folly  or  prodigality 
of  her  husband,  by  securing  and  perpetuating  her  title  to 
dower,  in  all  the  real  estate  which  her  husband  may  own  du- 
ring coverture,  unless  she  by  deed  voluntarily  renounces  her 
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title  thereto.  In  how  many  instances  would  this  be  a  pro*- 
tection  to  the  rights  of  the  wife,  if  left  to  the  tender  mercies 
of  her  husbands's  creditors  ?  Of  what  avail  would  be  her  title 
to  dower  in  lands  sold  during  coverture,  and  to  which  she 
had  never  relinquished  her  title,  when  their  value,  or  the  price 
for  which  they  sold,  would  constitute  a  claim  upon  the  estate 
paramount  to  hers,  and  which  must  first  be  settled  ? 

There  is  another  view  of  this  question,  which  I  think  de- 
cisive of  the  widow's  right  of  dower,  as  it  existed  before  this 
statute.  It  is  not  upon  this  statute  that  the  widow's  title  to 
dower  depends.  It  does  not  confer  her  dower,  nor  is  it  upon 
this  that  she  relies.  The  question,  therefore,  is  not  with  what 
portion  of  her  husband's  estate  this  statute  endows  her,  but 
whether  it  takes  from  her  a  right  and  interest,  which  the  law 
had  previously  conferred  upon  and  secured  to  her.  In  England, 
and  in  most  of  the  States  of  the  Union,  and  also  in  this  State, 
the  law  has  endowed  the  wife  upon  the  death  of  her  husband 
with  an  estate  for  life,  in  all  the  lands  and  tenements  of  which 
he  was  seized  during  coverture,  provided  she  has  not  relin- 
quished her  right  in  the  manner  prescribed  by  statute,  or 
her  title  thereto  been  barred,  forfeited,  by  some  one  of  the 
various  modes,  or  acts,  known  to  the  law  as  producing  such 
a  result.  In  this  State  the  right  of  dower  is  extended  to  half 
of  the  estate  of  the  husband,  in  some  cases,  and  she  is  also 
made  dowable  of  all  equitable  interests  which  the  husband 
may  acquire. 

Thus  it  will  be  perceived  that  the  widow's  right  of  dower 
in  the  lands  of  her  husband  is  given  by  the  common  law, 
independent  of  his  debts,  that  it  is  a  legal  right  sanctioned 
and  enlarged  and  regulated  by  statute  in  a  constantly  advan- 
cing spirit  of  justice  and  liberality.  Can  it,  then,  have  been 
the  intention  of  the  legislature,  by  this  indirect  and  equivocal 
language  of  the  forty  third  section  of  the  Act  regulating 
Wills,  to  change  the  whole  policy  of  the  law  in  relation  to 
dower?  I  think  not.  Such  a  design  would  be  in  direct 
opposition  to  the  spirit  of  legislation  upon  this  subject,  and 
is  not  warranted  by  the   language  of  this  section.     It  does 
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Hot  profess  to  repeal  the  existing  law,  or  to  limit  or  restrict 
the  right  of  dower,  except  by  implication ;  and  that  must  be 
regarded  as  slight,  when  considered  in  connection  with  the 
whole  subject.  Upon  legal  principles,  therefore,  this  pro- 
vision of  the  statute  interposes  no  barrier  to  the  widow's 
dower  in  the  lands  of  the  husband.  Her  title  to  dower  is  a 
legal  one,  and  such  an  interest  the  law  will  never  permit  to 
be  divested,  or  defeated  by  mere  implication  or  presumption. 
If  further  evidence  of  the  intention  of  the  legislature  to  leave 
the  right  of  dower  unimpaired  were  required,  it  could  be  abun- 
dantly demonstrated  by  a  reference  to  the  history  of  the  pas- 
sage of  the  law  relied  on  by  the  defendant.  When  that  Act 
first  passed  the  legislature,  it  contained  a  section  which,  in 
express  terms,  limited  the  widow's  dower,  in  the  real  as  well 
as  personal  estate  of  her  husband,  to  one  third  thereof,  after 
the  payment  of  the  debts  of  the  husband.  The  Council  of 
Revision  returned  the  bill  to  the  legislature  with  an  objection 
to  this  provision,  because  it  produced  a  change  in  the  law  of 
dower,  which  was  unjust  and  unprecedented,  and  ought  not, 
therefore,  to  become  a  law.  Upon  a  reconsideration  of  the 
bill,  the  legislature  concurred  in  opinion  with  the  council, 
and  stuck  out  this  objectionable  provision,  and  then  passed 
the  bill  as  it  now  stands.  This  circumstance  of  itself  clearly 
demonstrates  the  intention  of  the  legislature  to  leave  the 
widow's  right  to  dower  unimpaired.  And  when  considered 
in  connection  with  the  liberal  spirit  of  legislation  upon  this 
subject,  which  has  been  constantly  on  the  advance  for  years, 
and  no  where  more  so  than  in  this  State,  I  think  it  can  leave 
no  doubt  as  to  the  intention  of  the  legislature,  and  as  little 
doubt  can  be  felt  as  to  the  operation  of  the  provision,  when 
tested  by  the  legal  rules  of  interpretation.  It  is  doubtful 
and  equivocal  in  its  language,  and  it  is  only  by  implication 
that  it  can  be  claimed  to  divest  the  widow's  legal  equitable 
and  favored  interest,  to  allow  which,  would  be  alike  in  viola- 
tion of  justice  and  the  fundamental  principles  of  the  law. 
I  think,  therefore,  that  the  judgment  of  the  Court  below 
should  be  reversed,  with  costs  against  the  defendant  in  his 
fiduciary  character. 
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Scates,  J.  dissenting: 

I  differ  with  the  Court,  and  place  my  dissent  upon  the 
construction  of  the  forty  third  section  of  the  Statute  of  Wills, 
(R.  L.  625,)  and  the  spirit  of  other  sections  of  the  same 
Act,  and  other  Acts  of  the  legislature,  subjecting  all  real  and 
personal  property  in  this  State  to  the  payment  of  debts, 
except  certain  portions  specially  exempted  from  execution, 
and  a  certain  portion  in  cases  of  intestacy,  given  to  the 
widow  as  an  exclusive  estate,  not  to  be  subject  to  the  pay- 
ment of  debts.  The  fortieth  section  provides,  that  a  provi- 
sion for  the  wife  made  by  will  shall  bar  the  dower,  unless 
she  renounce  it  within  six  months.  The  forty  third  section 
fixing  the  mode  of  descent  of  estates  in  this  State  provides, 
that  estates  real,  "after  all  just  debts  and  claims  against  such 
estates  shall  be  paid,"  shall  descend,  as  therein  provided,  to 
the  widow  and  heirs  in  certain  proportions  according  to  the 
fact,  whether  there  be  any  children,  or  only  next  of  kin.  If 
there  be  no  child,  the  widow  takes  one  half  the  real  estate 
forever,  and  the  whole  of  the  personal  estate,  as  her  exclu- 
sive estate,  subject  to  her  entire  and  absolute  control  and 
disposition.  The  section  concludes  with,  "saving  to  the 
widow,  in  all  cases,  her  dower  of  one  third  part  of  the  real 
for  life,  and  one  third  part  of  the  personal  estate  forever." 
The  forty  fourth  section  gives  the  widow  certain  property, 
and  declares  that  it  "shall  in  no  case  be  subject  to  the  pay- 
ment of  the  debts  of  the  deceased."  These  provisions,  it 
seems  to  my  mind,  most  clearly  show,  that  the  debts  were 
first  to  be  paid,  before  the  widow's  dower  in  the  general  mass 
of  the  property  can  be  set  apart  and  estimated,  and  that  it 
will  be  only  of  the  remainder.  It  is  expressly  subject  to  the 
payment  of  debts  in  Missouri.     2  Missouri  R.  35. 

The  spirit  of  American  legislation  is  to  subject  all  prop- 
erty to  debts,  and  so  foster  the  commercial  enterprise  of 
the  people,  by  facilities  in  exchanging  all  kinds  of  property, 
and  making  all  available  to  meet  their  engagements.  This 
policy  is  not  new.  I  should  hardly  resort  to  the  journals  of 
the  legislature  showing  their  intention  in  relation  to  another 
clause  thus  subjecting  dower  to  pay  debts,  for  the  purpose  of 
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ascertaining  the  sense  of  this  to  be  the  contrary;  which  was, 
as  the  bill  stood  with  the  section,  (afterwards  stricken  out,)  a 
perfect  provision  to  that  effect.  It  shows  more  clearly  to  me, 
that  the  Council  of  Revision  overlooked  this  section,  which 
effected  the  same  thing,  than  that  the  legislature  did  not  in- 
tend so  to  provide.  The  section  stricken  out  shows,  that 
they  did  so  intend,  and  the  Council  having  overlooked  this 
section,  the  legislature  accomplished  their  policy,  as  con- 
tained in  the  section  stricken  out.  The  whole  body  of  the 
common  law  as  to  what  dower  is,  embodied  in  the  Opinion 
with  a  commentary,  throws  no  light  upon  what  the  legisla- 
ture intended  to  do  with  it  in  this  State.  If  the  section, 
which  was  stricken  out  upon  the  objection  of  the  Council, 
had  remained  in  the  bill,  could  this  section  now  be  read  as 
restoring  the  dower,  and  removing  the  liability  to  pay  debts  ? 
This  forty  third  section  was  a  harmonious  part  of  the  original 
bill,  clearly  declaring  dower  subject  to  debts.  If  it  would 
have  been  entitled  to  that  reading  with  the  other  section  in 
it,  how  can  that  meaning  be  changed  by  striking  out  another 
section,  and  without  altering  the  phraseology  of  this  ?  It  is 
very  clear  from  the  journals,  that  the  Council  of  Revision  did 
intend  that  such  a  provision  should  not  be  made ;  but  it  is 
equally  clear,  that  the  legislature  intended  to  make  it,  by 
inserting  the  other  section.  It  is  true  they  struck  it  out  on 
the  objection  of  the  Council ;  but  it  being  the  only  section 
objected  to  on  that  account,  it  does  not  follow  that  they  in- 
tended to  change  their  policy,  while  they  left  in,  another  sec- 
tion, liable  to  the  same  interpretation  in  harmony  with  the 
one  stricken  out. 

Judgment  reversed. 
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Elizabeth  Peitchett  et  al.,  plaintiffs  in  error,  v.  The 
People  of  the  State  of  Illinois,  who  sue  for  the  use  of 
William  A.  Dockee,  defendants  in  error. 

Error  to  Marion. 

The  granting  of  letters  testamentary  and  of  administration,  and  the  taking 
of  bonds  from  executors  and  administrators,  are  ministerial  and  not  judi- 
cial acts. 

It  is  a  general  principle  of  the  law  that  the  ministerial  acts  of  an  officer  de 
facto  are  valid  and  effectual,  when  they  concern  the  public  and  the  rights 
of  third  persons,  although  it  may  appear  that  he  has  no  legal  or  consti- 
tutional right  to  the  office.  The  interests  of  the  community  imperatively 
require  the  adoption  of  such  a  rule. 

Whether  one  who  exercised  the  function  of  a  Probate  Justice,  by  granting 
letters  of  administration  and  approving  the  usual  bond,  was  at  the  time 
an  officer  dejure,  cannot  be  inquired  into  collaterally  in  a  suit  upon  such 
bond.  For  the  purposes  of  such  suit,  it  is  sufficient  if  he  was  de  facto  the 
Probate  Justice. 

To  constitute  an  officer  ds  facto,  there  must  be  some  color  of  right  to  the  of- 
fice, or  an  acquiescence  on  the  part  of  the  public  for  such  a  length  of 
time,  as  to  authorize  the  presumption  at  least,  of  a  colorable  election  or 
appointment. 

As  a  general  rule,  any  obligation  entered  into  voluntarily  and  for  a  good 
consideration,  is  valid  at  Common  Law,  unless  it  contravenes  the  policy 
of  the  law,  or  is  repugnant  to  some  provision  of  the  statute. 

What  is  a  sufficient  consideration  to  support  the  promise  of  the  principal, 
will  sustain  the  promise  of  the  surety. 

In  debt  on  a  bond,  the  plea  of  non  est  factum  only  puts  in  issue  the  execution 
of  such  a  bond  as  is  declared  on.  The  introduction  of  a  bond,  corres- 
ponding with  that  set  out  in  the  declaration,  will  support  this  issue. 

Debt  on  an  administrator's  bond,  in  the  Marion  Circuit 
Court  brought  by  the  defendants  in  error  against  the  plain- 
tiffs in  error,  and  heard  before  the  Hon.  Walter  B.  Scates  and 
a  jury,  at  the  August  term  1844.  Yerdict  and  judgment  for 
the  plaintiffs  below  for  the  penalty  of  the  bond,  to  be  dis- 
charged on  the  payment  of  $628.50,  the  damages  assessed  by 
reasons  of  the  breaches  assigned. 

The  facts  and  pleadings  in  the  case  will  be  found  in  the 
Opinion  of  the  Court. 

B.  Bond,  for  the  plaintiffs  in  error,  submitted  a  written 
argument. 

The  demurrer  to  the  defendants'  fourth  amended  plea 
should  have  been  sustained.     Gould's  PI.  333  ;  R.  L.  146,  §  5. 

An  officer  de  facto  must  be  in  under  color  of  title.     The 
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People  v.  Collins,  7  Johns.  549.  Such  was  not  the  fact  in  this 
case. 

A  mere  claim  to  be  a  public  officer,  and  the  performance  of 
a  single  official  act  will  not  constitute  one  an  officer  de  facto. 
Wilcox  v.  Smith,  5  Wend.  234.  There  must  be  some  color 
of  an  election  or  an  appointment.     Ibid. 

An  officer  is  one  who  is  lawfully  invested  with  an  office.  2 
Bouvier's  Law  Diet.  204. 

An  order  of  allowance  by  a  Probate  Justice  is  only  prima 
facie,  and  not  conclusive  as  against  the  administrator.  Allen 
v.  Clark,  2  Blackf.  342 ;  Breckenridge  v.  Holland,  lb.  377. 

An  account  settled  before  a  Judge  of  Probate  may  be 
opened  by  him  for  the  purpose  of  correcting  an  error.  Stet- 
son v.  Bass,  9  Pick.  27.  If  an  account  may  be  opened  by  a 
Probate  Judge,  the  Circuit  Court  may  do  the  same,  when  a 
settlement  is  attempted  to  be  enforced  by  an  action  in  the 
Circuit  Court.  By  the  statute  creating  the  office  of  Probate 
Justice,  it  is  required  that  the  officer  shall  report  his  proceed- 
ings to  the  Circuit  Court,  and  it  is  apprehended  that  it  would 
not  then  be  too  late  to  object  to  its  approval  on  account  of 
mistake  or  error. 

H.  P.  Boyakin,  for  the  defendants  in  error : 

The  plaintiffs'  counsel  refers  to  Stetson  v.  Bass,  9  Pick. 
30,  which  merely  shows  that  Probate  Courts  in  Massachusetts 
have  power  to  correct  their  own  records.  This  is  applicable 
to  all  Courts,  or  to  a  Court  of  Error,  when  properly  before  it. 

He  refers  also  to  Allen  v.  Clark,  2  Blackf.  343 ;  Bracken- 
ridge  v.  Holland,  Ibid.  380.  These  cases  go  great  length, 
but  not  far  enough  to  sustain  the  doctrine  contended  for. 
They  make  records  of  Probate  Courts  prima  facie  evidence 
only,  and  say  that  they  may  be  vacated  in  Chancery,  but 
nothing  about  a  collateral  suit  at  law. 

In  Wilcox  v.  Smith,  5  Wend.  233,  234,  it  is  said  that  an 
officer  coming  in  by  color  of  office,  can  bind  by  his  acts  third 
persons  until  he  is  removed. 

Although  the  bond  in  this  case  may  not  have  been  taken 
and  entered  into  before  an  officer  properly  authorized  by  law 
to  take   such  bond,  yet  in  this   case,  it  does  not  violate  any 
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express  provision  of  law,  and  was  a  voluntary  act  on  the 
part  of  the  plaintiffs  in  error,  and  therefore  obligatory  at 
common  law.  Fournier  v.  Faggott,  3  Scam.  348,  349  ;  Bal- 
lingall  v.  Carpenter,  4  do.  308,  309  ;  1  Pirtle's  Dig.  Bond,  23 ; 
Thompson  v.  Buchanan,  2  J.  J.  Marsh.  418 ;  3  Ibid.  436, 
438  ;  The  United  States  v.  Linn,  15  Peters,  314,  315. 

Where  a  statute  is  merely  directory  in  its  provisions,  the 
officer  is  not  to  be  rigidly  held  to  a  literal  performance  of  its 
provisions.     The  United  States  v.  Linn,  15  Peters,  316. 

The  records  of  the  Probate  Courts  of  this  State  cannot  be 
questioned  as  to  their  sufficiency,  and  reversed  in  a  collateral 
suit,  but  are  conclusive  upon  matters  of  which  they  have 
jurisdiction,  until  reversed  according  to  law  by  appeal. 
Voorhes  v.  Jackson,  10  Peters,  473  to  479 ;  Doe,  c&c.  v.  JRue, 
4  Blackf.  264 ;   Warburton  v.  Ahen,  1  McLean,  461.    . 

The  Probate  Court  had  jurisdiction  to  make  the  order, 
which  the  Circuit  Court  held  to  be  conclusive  evidence  as  to 
the  facts  therein  contained.  Act  of  1837,  creating  the  office 
of  Probate  Justice  of  the  Peace. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  On  the  17th  day  of  March,  1837,  letters  of 
administration  on  the  estate  of  Lewis  Pritchett,  deceased, 
were  granted  to  Elizabeth  Pritchett  and  Alonzo  Cone,  by 
Bryan  W.  Lester,  who  was  then  acting  as  Judge  of  Probate 
for  Marion  county.  At  the  same  time,  the  said  Elizabeth 
Pritchett  and  Alonzo  Cone,  with  Mark  Tully,  James  Mar- 
shall, William  A.  Dobbins  and  William  D.  Haynie,  as  their 
sureties,  entered  into  bond  to  the  People  of  the  State  of  Illi- 
nois, in  the  penalty  of  twenty  thousand  dollars,  and  conditioned 
for  the  faithful  discharge  of  their  duties  as  administrators; 
which  bond  was  approved  by  said  Lester. 

On  the  7th  day  of  May,  1839,  the  Probate  Court  for  Ma- 
rion county  allowed  a  demand  against  the  estate  of  Pritchett 
for   one  hundred  sixty  three  dollars,    and   seventy  cents,  in 


*  Wilson  C.  J.  did  not  sit  in  this  case. 
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favor  of  William  A.  Docker,  and  made  an  order  directing  the 
administrators  to  pay  the  same.  On  the  13th  day  of  March, 
1844,  another  allowance  was  made  in  favor  of  said  Docker 
for  four  hundred,  sixty  six  dollars,  and  five  cents,  and  a  like 
direction  given  to  the  administrators. 

On  the  11th  day  of  June,  1844,  payment  of  these  sums  was 
demanded  of  the  administrators,  and  refused. 

On  the  12th  day  of  July,  1844,  an  action  was  instituted  in 
the  name  of  the  People,  against  the  administrators  and.  their 
sureties  in  the  bond  before  mentioned.  The  declaration  was  in 
the  usual  form.  The  breach  assigned,  was  the  non-payment 
of  the  allowances  made  to  Docker. 

The  defendants  pleaded  four  pleas.  First,  non  est  factum, 
on  which  issue  was  joined.  Demurrers  were  sustained  to  the 
second  and  third  pleas. 

The  fourth  plea  was  in  substance,  that  Lester  was,  on  the 
2d  day  of  March,  1836,  appointed  Judge  of  Probate  for  Ma- 
rion county,  by  the  Governor,  to  fill  a  vacancy  in  the  office ; 
that  the  appointment,  by  the  law  and  the  tenor  of  his  commis- 
sion, was  to  expire  at  the  end  of  the  succeeding  session  of 
the  General  Assembly ;  that  the  General  Assembly  termina- 
ted its  next  session  on  the  6th  day  of  March,  1837,  without 
having  elected  a  Judge  of  Probate  for  Marion  county ;  that, 
in  consequence  thereof,  the  office  was  vacant  at  the  time 
of  the  grant  of  the  letters  of  administration,  and  the  appro- 
val of  the  bond,  and  remained  vacant  until  the  first  Monday 
in  August  thereafter;  wherefore,  the  defendants  say,  that 
the  bond  was  null  and  void,  and  was  taken  and  entered  into 
without  authority  of  law.  To  this  plea,  there  was  a  demurrer, 
which  the  Court  sustained. 

The  issue  on  the  plea  of  non  est  factum  was  heard  by  the 
Court,  and  fonnd  for  the  plaintiffs ;  and  the  damages  sustained 
by  Docker,  by  reason  of  the  breach  suggested,  were  assessed 
at  the  sum  of  six  hundred,  twenty  eight  dollars,  and  fifty 
cents,  for  which  amount  judgment  was  rendered.  On  the 
trial,  the  defendants  offered  to  go  behind  the  orders  of  the 
Probate  Court,  and  show  that  mistakes  and  errors  had  been 
committed,  in  making  the  allowances.     The    Court  refused 
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to  permit  such  evidence  to  be  introduced,  and  an  exception 
was  taken. 

The  defendants  prosecute  a  writ  of  error.  Two  errors  are 
assigned.  First,  the  court  erred  in  sustaining  the  demurrer 
to  the  fourth  plea ;  second,  the  Court  erred  in  rejecting  the 
evidence  offered. 

The  first  error  involves  the  validity  of  the  fourth  plea,  and 
presents  the  main  point  in  the  case.  By  this  plea,  the  defen- 
dants seek  to  avoid  all  liability  on  the  bond,  on  the  ground 
that  Lester  had  no  legal  authority  to  issue  the  letters  of  ad- 
ministration, and  approve  of  the  bond.  At  the  time  these 
acts  were  performed,  Courts  of  Probate  had,  by  law,  the 
unquestionable  right  to  grant  letters  testamentary  and  of 
administration,  and  to  take  bonds  from  executors  and  ad- 
ministrators. These  are  ministerial  and  not  judicial  acts. 
Whether  Lester  was  dejure  the  Judge  of  Probate  for  Marion 
county,  cannot  be  inquired  into  collaterally  in  this  suit.  The 
only  way  in  which  that  question  could  be  properly  deter- 
mined would  be,  in  a  proceeding  instituted  for  the  purpose 
of  testing  his  right  to  the  office.  It  is  sufficient  for  all  the 
purposes  of  this  case,  if  he  was  de  facto  the  Judge  of  Probate. 
It  is  a  general  principle  of  the  law,  that  the  ministerial  acts 
of  an  officer  de  facto  are  valid  and  effectual  when  they  con- 
cern the  public,  and  the  rights  of  third  persons,  although  it 
may  appear  that  he  has  no  legal  or  constitutional  right  to  the 
office.  The  interests  of  the  community  imperatively  require 
the  adoption  of  such  a  rule.  The  People  v.  Collins,  1  Johns. 
549 ;  Mclnstry  v.  Tanner,  9  do.  135 ;  Foioler  v.  Beebee, 
9  Mass.  231.  {a)  To  constitute  an  officer  de  facto,  there  must 
be  some  color  of  right  to  the  office,  or  an  acquiescence  on 
the  part  of  the  public  for  such  a  length  of  time,  as  to  author- 
ize the  presumption  at  least  of  a  colorable  election  or  appoint- 
ment. Wilcox  v.  Smith,  5  Wend.  231.  In  the  present  case 
Lester  had  been  duly  appointed  to  fill  the  office,  until  the 
happening  of  a  particular  contingency,  and  had  entered  on 
the  discharge  of  its  duties.  After  the  adjournment  of  the 
legislature,  no  one  in  the  mean  time  having  been  elected  to 
succeed  him,  he  continued  to  exercise  the  functions  of  the 

(a)  People  v.  Ammons,  5  Gil.R.  105  and  notes. 
TOL.    VI.  64 
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office.  By  the  failure  of  the  legislature  to  fill  the  office, 
Lester  was  left  in  the  custody  and  control  of  the  records  and 
papers  pertaining  to  the  office.  The  exercise  by  him  of  the 
duties  of  the  office,  under  these  circumstances,  would  natu- 
rally impress  the  pulic  mind  with  the  belief,  that  he  was 
rightfully  in  office.  In  our  opinion,  he  was  discharging  the 
duties  of  the  office,  under  such  color  of  title,  as  to  render  the 
acts  in  question  void,  as  between  the  parties  in  this  suit. 

There  is  another  point  of  view,  in  which  this  plea  cannot 
be  sustained.  As  a  general  rule,  any  obligation  entered  into 
voluntarily  and  for  a  good  consideration,  is  valid  at  common 
law,  unless  it  contravenes  the  policy  of  the  law,  or  is  repug- 
nant to  some  provision  of  the  statute.  The  United  States  v. 
Linn,  15  Peters,  290 ;  Same  v.  Tingey,  5  do.  115  ;  Morse  v. 
Hodson,  5  Mass.  315;  Thomas  v.  White,  12  do.  368  ;  Thomp- 
son v.  Buchanan,  2  J.  J.  Marsh.  416.  The  bond  in  question 
was  voluntarily  entered  into,  by  both  the  principal  and  the 
sureties.  The  giving  of  such  an  obligation  is  not  prohibi- 
ted by  the  statute,  nor  is  it  inconsistent  with  the  policy  of 
the  law.  By  the  execution  of  this  particular  obligation,  the 
principals  under  color  of  legal  authority  obtained  the  control 
of  the  personal  estate  of  Pritchett,  and  proceeded  to  make 
such  a  disposition  of  it,  as  the  law  authorized  administrators 
to  make.  In  thus  disposing  of  the  estate,  they  became  enti- 
tled under  the  statute,  to  commission  for  their  services.  The 
right  to  receive  compensation  in  the  shape  of  commissions, 
was  a  valuable  consideration,  sufficient  to  uphold  the  prom- 
ise of  the  principals.  What  is  a  sufficient  consideration 
to  support  the  promise  of  the  principals  will  sustain  the 
promise  of  the  surety.  The  United  States  v.  Linn,  15  Peters, 
290  ;  Leonard  v.  Vredenburgh,  8  Johns.  29.  (a) 

The  other  error  cannot  be  maintained.  The  only  issue  in 
the  case  was  that  of  non  est  factum.  By  that  plea,  the  de- 
fendants merely  denied  the  execution  by  them,  of  such  a 
bond  as  was  described  in  the  declaration.  This  was  the  only 
fact  in  dispute.  The  plaintiffs  fully  made  out  their  case,  by 
the  introduction  of  such  a  bond  as  they  had  declared  on. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 

(a)  Fourniw  v.  Faggott,  3  Scam.  E.  S48,  and  notes. 
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Joseph  H.  Conn  et  al.,  plaintiffs  in  error,  v.  Joseph  Cald- 
well, defendant  in  error. 

Error  to   Madison. 

Where  a  judgment  by  default  is  rendered  in  a  suit  by  attachment,  without 
personal  service  of  process  on  the  defendant,  the  judgment  is  in  rem, 
and  the  estate  attached  is  alone  liable  for  its  payment.  In  such  case,  a 
special  execution  issues  for  the  sale  of  the  specific  property.  But  where 
the  defendant  is  served  with  process,  or  appears  to  the  action,  the  judg- 
ment is  in  'personam,  and  the  plaintiff  is  entitled  to  a  general  execution 
thereon. 

The  appearance  of  a  defendant  in  attachment  does  not  release  the  lien,  for 
this  can  only  be  accomplished  by  a  replevy  of  the  property  attached,  or 
by  giving  security  for  the  payment  of  whatever  judgment  may  be  rend- 
ered in  the  cause,  as  provided  by  the  twenty  ninth  section  of  the  Attach- 
ment Act. 

A  steam  boat,  among  other  property,  was  levied  on  by  virtue  of  a  writ  of 
attachment,  but  by  agreement  between  the  plaintiff  in  the  writ  and  the 
Master  of  the  boat,  the  boat  was  to  proceed  on  its  voyage,  and  on  its 
return,  to  be  delivered  to  the  sheriff  subject  to  the  writ :  Held,  that  the 
lien  was  not  thereby  extinguished,  but  subsisted  as  between  the  parties 
to  the  suit,  (a) 

Attachment,  in  the  Madison  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiffs  in  error.  A  trial 
was  had  at  the  September  term  1842,  before  the  Hon.  Sidney 
Breese.     Judgment  for  the  plaintiff  below  for  $12,923.46. 

The  material  facts  are  briefly  stated  in  the  Opinion  of  the 
Court. 

The  cause  was  submitted  in  this  Court  on  briefs  and  writ- 
ten arguments. 

A.  W.  Jones,  for  the  plaintiffs  in  error,  contended, 
1  st.  That  according  to  the  true  construction  of  the  attach- 
ment law  and  the  strict  rules  of  judicial  interpretation 
applicable  to  statutes,  which  introduce  a  new  remedy,  or  inno- 
vate upon  the  common  law,  where  the  defendant  below  enters 
his  appearance,  and  pleads  to  the  suit  without  putting  in  the 
hail,  the  plaintiff  can  only  rightfully  take  his  judgment  speci- 
fically against  the  property  levied  on  by  virtue  of  the  attach- 
ment. The  judgment  against  the  property,  generally,  of  the 
defendant,  can  by  the  provisions  of  R.  L.  90,  §  19,  only  be 
rendered,  where  the  defendant  appears,  puts  in  bail,  and 

(a)  Williamson  v.  Hogan,  46  111.  R. 
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pleads  to  the  suit:  and  the  reason  is  obvious,  the  defendant  by 
putting  in  bail  and  pleading  to  the  suit,  withdraws  his  pro- 
perty from  the  custody  of  the  officer  who  attached  it,  and  it 
is  no  longer  under  either  his  control,  or  that  of  the  Court, 
Such,  however,  is  not  the  result,  when  the  defendant  only 
appears  and  pleads,  without  replevying  the  property  attached. 
The  plaintiffs  maintain,  that  the  Court  below,  by  ordering  in 
the  judgment  that  the  defendant  in  error  have  execution  gene- 
rally for  his  damages  and  costs,  substantially  rendered  a  gene- 
ral judgment  against  the  property  of  the  plaintiffs;  a  proceed- 
ing which  the  attachment  law  will  not  sustain.  E,.  L.  90, 
§  19;  lb.  93,  §  23;  Mantz  v.  Eendley,  2  Hen.  and  Mun.  309. 

2nd.  There  is  no  clearer  principle  of  law,  that  the  pro- 
cess of  execution  should  follow,  or  conform  to  the  judgment. 
If  the  judgment  of  the  Court  below  was  not  intended  to  have 
the  force  and  effect  of  a  general  as  well  as  a  special  judgment, 
how,  it  may  be  inquired,  can  a  plaintiff  sue  out  a  general  fi. 
fa.  on  a  special  judgment  ?  What  other  execution,  than  a 
special  execution  was  ever  known  to  issue  on  a  special  judg- 
ment ? 

3d.  If  the  judgment  aforesaid  was  to  have  the  operation 
of  both  a  special  and  general  judgment,  then  the  said  judg- 
ment is  manifestly  erroneous,  there  being  no  provision  in  the 
attachment  law  authorizing  such  a  proceeding,  nor  in  the  an- 
nals of  judicial  history  can  the  form  of  any  such  judgment 
be  found.  If  the  judgment  aforesaid,  however,  was  intended 
to  be  only  a  special  judgment,  then  it  was  unquestionably  con- 
trary to  law,  to  order  that  the  defendant  in  error  have  execu- 
tion generally  for  his  damages  and  costs. 

And,  4th.  The  judgment,  so  far  as  it  embraces  the 
steam  boats  "Caspian"  and  "Osage,"  is  also  manifestly  erro- 
neous, the  said  steam  boats  having  been  released  from  the 
levy  thereon  made,  by  the  sheriff,  by  virtue  of  the  writ  of 
Attachment;  by  the  express  order  and  instructions  of  the  de- 
fendant in  error.  To  decide  otherwise,  would  be  to  enable 
the  defendant  in  error  to  lull  to  sleep  the  vigilance  of  the  real 
owners  of  these  steam  boats,  and  to  practice  upon  them  a 
palpable  and  flagrant  fraud.     The  steam  boats  having  been 
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discharged,  by  the  directions  of  the  defendant  in  error,  from 
the  operation  of  said  Attachment,  and  restored  to  the  right- 
ful proprietors,  they  could  not  reasonably  be  expected  to  ap- 
pear in  Court  in  which  they  had  no  day,  in  a  controversy  in 
which  they  had  no  interest,  to  interpose  their  interpleader. 
So  iniquitous  a  result,  cannot  receive  the  sanction  of  this 
Court. 

IF.  D.  Strong  &  J.  Sail,  for  the  defendant  in  error : 
The  errors  assigned  in  this  cause  are, 

1.  That  execution  was  awarded  both  specially  and  gen- 
erally, and 

2.  That  the  steam  boats  "Caspian"  and  "Osage"  were  in- 
cluded with  the  other  property  attached,  against  which  special 
execution  was  awarded. 

The  questions  presented  by  this  assignment  are, 

1.  Whether  the  order  awarding  execution  is,  in  the  pres- 
ent cause,  any  part  of  the  judgment,  and 

2.  If  any  part  of  the  judgment,  whether  there  is  error  in 
the  same. 

In  regard  to  the  first  inquiry,  it  may  be  urged  generally, 
that  an  order  awarding  execution  is  no  necessary  part  of  the 
judgment,  where  the  action  is  brought  against  one  in  his  indi- 
vidual, not  in  a  representative  capacity.  The  issuing  of  an 
execution  depends  upon  the  provisions  of  statutory  enact- 
ments, not  the  order  of  Court.  It  is  the  legal  result  or  con- 
sequence of  a  judgment,  not  a  part  of  it.  In  an  action  of 
assumpsit,  the  form  of  a  judgment  for  plaintiff  is  that  he  re- 
cover his  damages  and  costs  against  the  defendant.  In  debt, 
that  he  recover  his  debt,  together  with  his  damages  and  costs. 
2  Tidd's  Pr.  963  :  2  Duer's  do.  232 ;  Graham's  do.  340. 

The  judgment  declares  the  remedy.  The  execution  is  the 
mode  of  enforcement  which  the  law  then  gives,  and  can  issue 
only  in  accordance  with  the  law. 

If  then,  an  award  of  execution  is  no  necessary  part  of  the 
judgment,  it  would  seem  to  be  no  part  of  it,  and  as  the  judg- 
ment is  perfect  without  the  award,  it  is  perfect  with  it, 
although  not  declaratory  of  the  law.     Any  mistake  or  irregu- 
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larity  does  not  vary  or  change  the  force  of  the  judgment,  or 
take  the  execution  without  the  control  of  law.  If  issued  ir- 
regularly, although  in  conformity  with  the  order,  it  may  be 
stayed,  since  it  has  no  force  out  of  the  law.  The  award  of 
execution,  as  usually,  not  necessarily  entered,  is  a  mere  mem- 
orandum of  the  clerk,  and  so  seems  to  have  been  considered 
in  case  of  Mi&re  v.  Brush,  3  Scam.  21. 

2.  If  a  part  of  the  judgment,  the  award  in  this  case  is  not 
erroneous.  It  simply  declares  the  law.  In  cases  of  Attach- 
ment, if  there  is  no  personal  appearance,  the  judgment  is 
general,  but  the  statute  awards  only  a  special  execution. 
See  case  of  Miere  v.  Brush,  above  cited.  Where  there  has 
been  a  personal  appearance,  not  only  does  the  plaintiff  become 
entitled  to  the  remedy  of  a  special  execution,  but  also  to  the 
same  remedy  which  is  given  in  all  cases  of  personal  judg- 
ment. In  awarding,  then,  special  and  general  execution,  the 
Court  did  not  go  beyond,  or  out  of  the  law  of  the  case.  IN  or 
was  it  erroneous  to  award  execution  against  the  steam  boats 
"Caspian"  and  "Osage."  By  the  amended  return  of  the 
sheriff  to  the  writ  of  attachment,  the  latter  seems  not  to  have 
been  released.  The  release  of  property  once  attached  is  a 
fact  which  more  properly  appears  in  the  sheriff's  return  to 
the  special  execution.  The  command  of  the  writ  should  be 
to  sell  the  property  attached,  not  so  much  of  the  attached 
property  as  has  not  been  released.  The  release  is  a  question 
of  fact,  and  one  which  the  plaintiff  has  a  right  to  contest  un- 
der the  return  of  the  sheriff  to  the  execution.  If  true,  it  jus- 
tines  so  far  the  non-compliance  of  the  officer  with  the  man- 
date of  the  writ. 

The  fact  is,  execution  issued  in  accordance  with  sheriff's 
return  to  the  writ  of  attachment,  and  included  neither  of  the 
said  boats.  No  wrong,  then,  has  been  done  the  defendant  in 
execution,  nor  is  there  any  thing  in  the  award  of  which  he 
has  cause  to  complain. 

If,  however,  the  Court  shall  think  there  was  error  in  this 
award  of  execution  which  affects  the  judgment,  the  cause 
need  not  be  remanded,  but  the  order  can  here  be  made  to 
conform  with  what  it  should  have  been  in  the  entry  below. 
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Yet  we  think  there  is,  in  this  matter,  no  error  which  this 
Court  will  review. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.  On  the  24th  day  of  February,  1842,  Joseph 
Caldwell  sued  out  of  the  Madison  Circuit  Court,  an  attach- 
ment against  Joseph  H.  Conn,  James  R.  Sprigg  and  William 
W.  Greene.  The  writ  of  attachment  was  levied  on  certain 
real  estate,  and  on  the  steam  boats  "Capsian"  and  "Osage." 
The  sheriff's  return  stated,  that  on  the  day  succeeding  the 
levy,  the  steam  boats  were  released  by  order  of  the  sheriff. 

The  declaration  was  in  assumpsit,  on  three  promissory 
notes.  The  defendants  appeared,  and  pleaded  non  assumpsit. 
On  the  4th  day  of  October,  1842,  this  issue  was  heard  by  the 
Court,  and  found  for  the  plaintiff,  and  his  damages  were 
assessed  at  the  sum  of  twelve  thousand,  nine  hundred,  twenty 
three  dollars  and  forty  six  cents.  A  judgment  was  thereupon 
rendered,  that  the  plaintiff  recover  of  the  defendants  the  said 
sum  and  costs;  that  he  have  execution  therefor,  to  be  levied 
of  the  real  estate  attached,  and  the  steam  boats  "Capsian" 
and  "Osage;  "  and  also,  that  he  have  execution  generally 
for  his  damages  and  costs. 

To  reverse  that  judgment,  the  defendants  prosecute  a  writ 
of  error. 

Since  the  suing  out  of  the  writ  of  error,  the  original  return 
of  the  sheriff  on  the  writ  of  attachment  has  been  amended  in 
the  Circuit  Court,  and  the  amendment  certified  into  this 
Court,  and  made  part  of  the  record.  It  appears  from  the 
amended  return,  that  the  steam  boat  "Osage,"  at  the  time  of 
the  levy,  was  freighted  and  on  her  passage  from  St.  Louis  to 
the  ports  on  the  Illinois  river ;  that  it  was  agreed  between 
the  plaintiff  and  -the  master,  that  the  boat  should  proceed 
on  her  voyage,  and  return,  and  be  delivered  to  the  sheriff, 
subject  to  the  attachment ;  that  the  boat  was  thereupon 
released,  for  the  purpose  of  the  voyage,  but  has  never 
been  re-delivered. 

The  errors  assigned  questioned  the  propriety  of  the  judg- 
ment entered.     It  is  insisted  in  the  first  place,  that  the    judg- 
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ment  is  erroneous,  because  it  awards  execution  generally 
against  the  defendants. 

Where  a  judgment  in  default  is  rendered  in  a  suit  by 
attachment,  without  personal  service  of  process  on  the  defend- 
ant, the  judgment  is  in  rem,  and  the  estate  attached  is  alone 
liable  for  its  payment.  In  such  case,  a  special  execution 
issues  for  the  sale  of  the  specific  property,  But  where  the 
defendant  is  served  with  process,  or  appears  to  the  action, 
the  judgment  is  in  personam,  and  the  plaintiff  is  entitled  to 
a  general  execution  thereon.  In  this  case,  the  defendants 
pleaded  to  the  declaration,  and  the  cause  was  fully  deter- 
mined on  the  merits.  The  judgment  is,  therefore,  as  conclu- 
sive between  the  parties,  as  if  the  action  had  been  instituted 
in  the  ordinary  way.  The  plaintiff  having  the  right  to  a  gene- 
ral execution  on  the  judgment,  the  Court  committed  no  error 
in  awarding  it. 

In  the  next  place,  it  is  insisted  that  the  judgment  is  erro- 
neous in  awarding  a  special  execution.  It  is  contended,  that 
the  property  attached  was  released  by  the  appearance  of  the 
defendants.  This  position  is  not  tenable.  This  precise  ques- 
tion was  before  this  Court  at  the  present  term,  in  the  case  of 
Martin  v.  Dryden,  (ante,  187).  This  Court  there  held,  that 
an  appearance  of  the  defendant  did  not,  of  itself,  discharge 
the  property  attached ;  but  that  the  defendant  in  order  to 
release  it  from  the  lien  acquired  by  the  levy,  must  either 
replevy  the  property,  or  give  security  for  the  payment  of 
whatever  judgment  may  be  rendered  in  the  cause,  as  pro- 
vided in  the  29th  section  of  the  Attachment  Act.  In  this 
case  the  defendants  neither  replevied  the  property,  nor  gave 
special  bail.  The  lien  created  by  the  levy  became  perfect 
by  the  judgment,  and  the  plaintiff  was  entitled  to  a  special 
execution  for  the  sale  of  the  property,  except  such  as  he  had 
voluntarily  relinquished. 

The  Circuit  Court  decided  correctly  in  embracing  the 
steam  boat  "Osage"  in  the  award  of  execution.  That  boat 
was  released  from  the  custody  of  the  sheriff,  for  the  purpose 
of  the  voyage,  with  the  express  understanding  that  the  boat 
should  be   re-delivered  and  continue   subject  to  the  attach- 
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merit.  The  lien  on  the  boat  was  not  thereby  extinguished, 
but  still  subsists  as  between  the  parties  to  this  suit.  If,  in 
the  meantime,  third  persons  have  become  interested  in  the 
boat,  a  different  question  may  arise. 

The  steam  boat  "  Caspian  "  was  absolutely  released,  and 
the  judgment  is  erroneous  in  including  it  in  the  award  of  exe- 
cution. For  this  error,  the  judgment  must  be  reversed  with 
costs.  The  cause,  however,  need  not  be  remanded.  It  was 
fully  adjudicated  in  the  Court  below,  and  the  proper  judgment 
can  be  entered  in  this  Court.  A  judgment  must  be  rendered 
here,  that  the  plaintiff  recover  of  the  defendants  the  sum  of 
twelve  thousand,  nine  hundred,  twenty  three  dollars,  and 
forty  six  cents  with  legal  interest  from  the  fourth  day  of 
October,  1842.  On  this  judgment,  the  plaintiff  can  have 
execution  generally,  and  also  a  special  execution  for  the  sale 
of  the  real  estate  attached,  and  the  steam  boat  "  Osage."  (a) 

Judgment  reversed. 

(a)  Miere  v.  Brush,  3  Scam.  R.  21 ;  Green  v.  Buskirk,  7  Wal.  U.  S.  R.  139. 


Joseph  Cook   et   al.,    appellants,   v.    The    School    Commis- 
sioners of  the  County  of  Jersey,  &c,  appellee. 

Appeal  from  Jersey. 

The.  doctrine,  that  a  power  to  make  representations  is  implied  from  the  na- 
ture of  a  general  agency,  seems  to  have  grown  out  of  mercantile  trans- 
actions, where  there  are  many  strong  reasons  for  holding  the  principal 
liable  for  the  frauds  of  his  agent.  But  it  does  not  apply  to  one  whose 
duty  is  prescribed  by  law ;  a  School  Commissioner,  for  instance,  whose 
only  duty  is  to  advertise  and  sell  the  lands  as  directed,  after  a  proper 
subdivision  and  valuation  of  the  land  is  made  by  the  Trustees  of  Schools, 
and  a  map  delivered  to  him,  for  the  best  price,  by  inducing,  as  far  as 
proper,  a  fair  competition  among  the  purchasers  at  the  sale. 

The  law  will  not  extend  its  protection  to  those,  who,  through  negligence 
or  inattention  to  their  business,  suffer  an  advantage  to  be  taken  of  their 
credulity. 

Debt,  by  petition  and  summons,  in  the  Jersey  Circuit  Court, 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  be- 
fore the  Hon.  Samuel  D.  Lockwood,  at  September  term 
1844.  Demurrer  to  plea,  demurrer  sustained,  and  judgment 
for  the  plaintiff  below  for  $213.32  debt,  and  $42.66  damages. 

vol.  vi.        65 
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The  substance  of  the  plea  is  embodied  in  the  Opinion  of  the 
Court. 

W.  Martin,  for  the  appellants. 

The  principal  is  always  liable  for  the  frauds  of  his  agent, 
and  subject  to  damages  to  those  affected  by  said  fraud. 
Locke  v.  Stearns,  1  Met.  561 ;  Jeffrey  v.  Bigelow,  13  Wend. 
518  ;  Lowell  v.  Boston  &  Lowell  R.  R.  Co.,  23  Pick  31. 

The  State,  who  are  deemed  the  real  plaintiffs  here,  are 
affected  by  the  fraud  of  its  agents,  on  the  principle  that  the 
State  is  not  bound  to  execute  a  contract  obtained  by  fraud 
practised  on  its  agents  ;  nor  can  it  enforce  a  contract,  affected 
by  fraud  on  the  part  of  its  agents.  Post  Master  General  v. 
TJslick,  4  "Washington  C.  C.  R.,  447  ;  Commonwealth  v.  Breed, 
4  Pick.  463  ;  Wilcox  v.  Jackson,  13  Peters,  498  ;  Lee  v.  Mon- 
roe, 2  Peters'  Cond.  R.  531. 

W.  Thomas,  for  the  appellee,  submitted  the  case  on  a 
written  argument. 

The  plea  filed  by  defendants  in  this  cause  shows,  that  Cooke 
purchased  certain  school  lands  situated  in  Jersey  county,  at  a 
public  sale  made  by  the  school  commissioner  of  that  county, 
and  the  notes  sued  on  were  executed  for  the  consideration 
agreed  to  be  paid  for  those  lands ;  the  defence  relied  on  is 
fraudulent  representations  by  the  school  commissioner.  The 
appellee  contends,  that  the  defence  against  the  payment  of 
the  notes  set  out  in  the  plea  cannot  be  allowed,  for  the  fol- 
lowing reasons : 

1.  The  school  commissioner  was  not,  and  could  not  be 
authorized  to  make  any  false  or  fraudulent  representations 
in  respect  to  the  lands,  and  if  he  made  any  such  represen- 
tations, the  township  for  which  he  acted  cannot  be  made 
responsible  for  the  consequences.  Lee  v.  Monroe,  2  Peters' 
Cond.  R.  533  ;  Schimmelpennich  v.  Bayard,  1  Peters,  290. 

2.  Persons  contracting  with  public  officers,  must  be  pre- 
sumed to  know  the  nature  and  extent  of  power  conferred 
upon  such  officers,  and  if  power  is  exceeded,  or  fraud  com- 
mitted, the  officers,  and  not  the  public,  are  responsible  to  the 
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party  injured.     Story  on  Agency,  123,    125,   126 ;  Principal 
and  Agent,  280 ;  Schimmelpennich  v.  Bayard,  1  Peters,  290. 

3.  The  school  commissioner,  in  making  the  sale  and 
receiving  the  notes  for  the  purchase  money,  acted  as  a  public 
officer,  whose  rights,  powers  and  duties  are  defined  by  law, 
and  he  could  not,  in  the  execution  of  the  law,  have  commit- 
ted the  fraud  charged ;  if  he  volunteered  to  make  statements 
and  representations  which  are  false  he  may  be  personally 
liable;  but  the  township  is  not.  Lee  v.  Monroe,  2  Peters' 
Cond.  R.  533. 

4.  The  defence,  however,  cannot  be  sustained  for  other 
reasons.  When  the  land  was  sold,  the  purchaser  received  a 
certificate  of  purchase,  the  sale  was  reported  to  the  Auditor, 
and  a  patent  was  issued  for  the  land,  which  patent  the  law 
declares  shall  "  vest  in  the  purchaser  a  sure,  perfect  and 
idefeasible  title,"  or  if  this  was  not  done,  the  purchaser 
could  require  it  to  be  done  at  any  time,  he  then  obtains  the 
land,  and  upon  the  facts  stated  in  the  plea,  is  released  from 
the  payment  of  the  purchase  money.  Can  a  defence  involv- 
ing such  consequences  be  sustained  %  The  People  v.  The 
Auditor,  2  Scam.  568,  to  prove  that  the  party  may  obtain 
the  title. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  of  petition  and  summons, 
commenced  by  the  School  Commissioner  of  Jersey  county, 
for  the  use  of  the  inhabitants  of  township  seven  (7)  north,  of 
range  twelve  (12)  west,  of  the  third  principal  meridian, 
against  Joseph  Cooke,  Thomas  M.  Hamilton,  and  Charles  W. 
Carroll,  at  the  April  term  1844,  of  the  Jersey  Circuit  Court, 
on  two  several  bonds  for  the  payment  of  money,  given  by  the 
appellants  to  Joseph  Crabb,  School  Commissioner,  &c,  for 
the  sum  of  one  hundred,  six  dollars  and  sixty  six  cents  each, 
dated  the  17th  day  of  July,  1841,  and  payable  respectively  in 
one  and  two  years  after  date,  with  twelve  per  cent,  interest 
from  due  until  paid. 

To  this  action  the  defendants  below  filed  two  special  pleas, 
to  the  first  of  which  there  was  a  demurrer   and  joinder,  and 
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the  demurrer  sustained  by  the  Court.  The  second  plea  was 
in  substance,  that  the  bonds  sued  upon  were  executed  to  the 
plaintiff  below,  in  consideration  of  the  sale  of  forty  acres  of 
land  to  the  defendants  below,  being  part  of  section  sixteen 
(1.6),  in  township  seven  (7)  north,  of  range  twelve  (12) 
west  of  the  third  principal  meridian,  designated  on  the  map 
of  said  section  by  the  appellee,  and  trustees  of  said  township, 
as  number  fifteen  (15);  that  when  the  appellants  purchased 
said  land,  the  appellee  represented,  that  on  said  forty  acres  of 
land  so  sold,  and  also  upon  another  forty  acres  in  said  section 
number  sixteen  (16),  and  which  was  designated  by  the  appel- 
lee and  said  trustees  as  number  eleven  (11),  there  were  mill 
sites  ;  that  the  appellee  designated,  marked  and  located  mill 
sites  on  each  of  said  pieces  of  land,  and  represented  to  the 
appellants,  that  there  were  good  mill  sites  upon  each  of  said 
pieces  of  land,  and  that  the  value  -thereof  was  greatly  in- 
creased thereby.  The  appellants  then  aver,  that  the  repre- 
sentations of  the  appellee  as  to  said  mill  sites  were  false  and 
fraudulent ;  that  at  the  time  the  appellee  made  said  represen- 
tations, and  induced  the  appellants  to  purchase  the  forty 
acres  of  land  designated  as  number  fifteen  (15)  on  the  map, 
he  well  knew  there  was  no  mill  site  on  said  lot,  and  that  said 
lot  was  of  little  value  for  any  other  purpose;  that  said  fraud- 
ulent representations  were  made  to  induce  the  appellants  to 
purchase  said  land,  and  to  sign  the  bonds  therefor ;  that  they 
purchased  said  forty  acres  of  land  at  the  price  of  eight  dollars 
per  acre,  in  consequence  of  such  representations  for  the  pur- 
pose of  erecting  a  mill  thereon ;  that  said  defendants  would 
not  have  purchased  said  land  at  any  price  whatever,  if  they 
had  not  been  induced  to  believe  from  the  representations  of 
the  appellee,  and  designations  on  the  plat,  by  which  the  ap- 
pellee sold  said  land  to  the  appellants,  that  there  was  a  good 
mill  site  thereon ;  that  said  land  at  the  time  it  was  sold  to 
them,  on  the  17th  day  of  July,  1841,  was  not  worth  the  sum 
of  fifty  dollars ;  that  the  appellants  purchased  said  land,  with- 
out making  any  examination  of  the  same,  and  without  having 
any  knowledge  of  the  alleged  value,  or  peculiar  advantages 
thereof,  except  from  the  representations  of  the  appellee  ;  and 
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that  through  said  fraudulent  representations,  the  appellee  in- 
duced the  appellants  to  execute  the  bonds  in  the  petition 
mentioned,  &c. 

To  this  plea  the  appellee,  by  his  counsel,  filed  a  replication 
admitting  that  the  bonds  sued  upon  were  given  in  considera- 
tion of  the  forty  acres  of  land  mentioned  in  the  said  second 
plea,  but  denying  that  either  he  or  the  said  trustees  made 
any  such  false  or  fraudulent  representations  in  respect  to 
said  mill  site,  as  are  averred  by  the  appellants,  &c;  upon 
which  last  plea  and  replication  issue  was  joined  to  the 
country,  and  the  cause  submitted  to  a  jury  for  trial,  who 
found  a  verdict  for  the  appellants.  A  motion  was  then  made 
for  a  new  trial,  and  sustained  by  the  Court. 

At  the  September  term  of  the  Court,  1844,  leave  was  given 
to  the  appellee  to  withdraw  his  replication  to  the  appellants' 
second  plea,  and  to  file  a  demurrer  thereto,  to  which  there 
was  a  joinder  by  the  appellants ;  whereupon  the  Court  gave 
judgment  in  favor  of  the  demurrer,  and  the  appellants 
failing  to  answer  further,  it  was  also  adjudged  that  the 
appellee  recover  of  the  appellants  two  hundred,  thirteen 
dollars  and  thirty  two  cents  debt,  and  forty  two  dollars  and 
sixty  six  cents  damages,  and  cost  of  suit.  From  this 
judgment  the  appellants  appealed  to  this  Court. 

The  only  error  assigned  is,  that  the  Circuit  Court  erred  in 
sustaining  the  appellee's  demurrer  to  the  second  plea  of  the 
appellants.  The  demurrer  admits  the  facts  as  set  forth 
in  the  plea,  and  the  question  is,  whether  they  constitute  a  good 
defence  to  the  action. 

It  is  provided  by  the  several  Acts  relative  to  the  sale  of 
school  lands,  that  whenever  three  fourths  of  the  legal  voters 
of  the  township  shall  petition  the  school  commissioner  to  sell 
the  school  lands  in  the  township  the  trustees  shall  proceed, 
previous  to  the  lands  being  offered  for  sale,  to  value  each 
half  quarter,  or  other  smaller  subdivision,  and  shall  make 
out  a  map  of  the  said  school  lands,  with  the  several  tracts 
marked  and  numbered  thereon,  with  a  certified  statement  of 
the  valuation  per  acre  of  each  particular  tract,  and  the  num- 
ber of  acres  contained   therein,  assuming    six  hundred  and 
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forty  acres  for  the  contents  of  the  section  ;  which  map  and 
valuation  shall  be  filed  with  the  commissioner  appointed  for 
selling  the  land,  who  shall  record  the  same  in  a  book  to  be 
kept  by  him  for  that  purpose.  "When  the  school  commis- 
sioner shall  receive  the  map  and  valuation  made  by  the 
trustees,  he  shall  proceed  to  sell  the  same  in  tracts,  as  desig- 
nated on  the  map  filed  by  the  trustees ;  and  no  tract  shall  be 
sold  unless  the  bid  shall  amount  to  the  valuation  thereof  as 
certified  by  the  trustees,  &c.  The  commissioner  is  further 
required  to  advertise  the  land  for  sale,  by  giving  at  least 
forty  days'  notice  of  the  time  and  place  of  selling  the  same, 
by  posting  up  notices  in  six  of  the  most  public  places  in  the 
county,  and  also  by.  publication  in  some  newspaper  nearest 
to  the  land ;  and  to  sell  said  lands  at  public  vendue,  at  the 
seat  of  justice  of  the  county  in  which  the  land  shall  lie,  and 
during  the  sitting  of  the  Circuit  Court,  &c. 

The  appellants  aver  by  their  second  plea,  that  they  were 
induced  by  the  false  and  fraudulent  representations  of  the 
appellee,  to  purchase  the  forty  acres  of  land  mentioned  in 
that  plea,  under  the  above  recited  provisions  of  the  law;  and 
insist  that  such  misrepresentation,  in  regard  to  the  sup- 
posed mill  site  upon  the  land,  is  a  good  bar  to  the  action. 
They  contend  that  the  inhabitants  of  the  township  are  re- 
sponsible for  the  false  representations  of  the  school  commis- 
sioner as  their  agent ;  that  the  facts,  if  true,  as  stated  in  their 
plea,  will  vitiate  the  contract;  and  that  consequently  no 
recovery  can  be  had  upon  the  bonds  which  were  executed 
by  them,  in  payment  for  the  land. 

The  doctrine,  that  a  power  to  make  representations  is  im- 
plied from  the  nature  of  a  general  agency,  seems  to  have 
grown  out  of  mercantile  transactions,  where  there  are  many 
strong  reasons  for  holding  the  principal  liable  for  the  frauds 
of  his  agent.  But  all  powers  must  be  construed  with  a  view 
to  the  design  and  object  of  them,  and  the  means  most  proper 
and  usual  for  carrying  their  design  and  object  into  effect.  In 
the  case  under  consideration,  the  section  was  divided  into 
forty  acre  tracts  by  the  trustees  ;  each  subdivision  valued  ;  a 
map  of  the  land  made  out  and  delivered  to  the  commissioner ; 
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and  all  he  had  to  do  was,  to  advertise  and  sell  the  same  in 
separate  lots,  according  to  the  division  and  valuation  of  the 
trustees,  as  designated  upon  the  map,  for  the  best  price  he 
was  able  to  obtain,  by  inducing,  as  far  as  was  proper,  a  fair 
competition  among  the  purchasers  at  the  sale.  If  he  did 
more  than  that,  he  exceeded  his  authority,  and  the  inhabi- 
tants of  the  township  are  not  answerable  for  a  false  represen- 
tation which  the  law  did  not  require,  or  authorize  him  to 
make;  and  which,  at  most,  amounted  only  to  matter  of  judg- 
ment or  opinion,  (a)  To  have  entitled  the  appellants  to  relief, 
if  relief  could  have  been  afforded  in  such  a  case,  they  should 
have  shown  that  the  misrepresentation  by  the  appellee  was 
such  that  care  and  prudence  could  not  have  provided  against 
the  deception,  as  the  law  will  not  extend  its  protection  to 
those  who,  through  negligence  or  inattention  to  their  busi- 
ness, suffer  an  advantage  to  be  taken  of  their  credulity. 

In  this  case,  the  appellants  aver,  that  they  made  the  pur- 
chase of  the  land  for  the  express  purpose  of  erecting  a  mill 
upon  it ;  and  notwithstanding  the  land  had  been  surveyed, 
and  a  map  made  showing  its  several  subdivisions,  they  neg- 
lected to  examine  its  location,  and  to  ascertain  by  personal 
observation,  whether  there  was  a  mill  site  upon  it  or  not. 
"What  prudent  man,  about  to  incur  the  expenditure  of  build- 
ing a  mill,  would  have  purchased  without  making  such  ex- 
amination ?  To  have  done  less  would,  in  my  opinion,  have 
subjected  such  person  to  the  imputation  of  gross  negligence. 
It  is  the  vigilant  the  law  regards,  and  not  those  who  sleep 
upon  their  rights. 

It  is  the  opinion  of  the  Court,  therefore,  that  the  demurrer 
was  well  sustained  to  the  second  plea,  and  that  the  appellee 
have  judgment  for  his  costs. ;  Judgment  affirmed  with  costs. 

Caton,  J.  dissented. 

Judgment  affirmed. 

(a)  Owings  v.  Thompson,  3  Scam.  R.  509. 
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Thomas  Plumleigh,  plaintiff  in  error,  v..  Alexander  Daw- 
son, defendant  in  error. 

Error  to  McHenry. 

In  an  action  on  the  case  for  diverting  a  water  course,  evidence  tending  to 
show  that  the  stream  which  had  been  diverted,  might  be  made  valuable 
as  a  power,  and  that,  by  its  diversion,  the  plaintiff  was  damaged,  is  prop- 
erly admissible.  A  special  damage  need  not  be  proved  in  order  to  en- 
title him  to  a  recovery,  (a) 

A  water  course  begins  ex  jure  natures,  and  having  taken  a  certain  course, 
cannot  be  diverted.  Every  riparian  proprietor  has  an  undoubted  right 
to  use  it  for  hydraulic  purposes,  if  by  so  doing  he  do  not  injure  another 
riparian  proprietor. 

The  water  power  to  which  a  riparian  proprietor  is  entitled,  consists  in  the 
fall  of  the  stream,  when  in  its  natural  state,  as  it  passes  through  his  land 
or  along  the  boundary  of  it,  and  the  water  must  pass  from  his  land  in  its 
accustomed  channel. 

Property  in  water  is  indivisible,  and  all  riparian  proprietors  are  entitled  to 
an  equality  of  rights  therein.  They  must  use  it  as  an  entire  stream,  in 
its  natural  channel,  and  there  can  be  no  severance  into  parts  for  hydrau- 
lic purposes,  without  consent. 

An  upper  riparian  proprietor  may  erect  a  dam  and  hydraulic  works,  and 
use  the  whole  stream  to  propel  his  mill,  if  he  permit  the  water  to  flow 
in  its  accustomed  channel  to  the  land  of  the  lower  proprietor. 

The  doctrine  is  well  settled,  that  where  a  riparian  proprietor  is  deprived  of 
his  right,  the  law  will  imply  a  damage  to  him,  and  entitled  him  to  nomi- 
nal damages  at  least.  An  action,  therefore,  may  be  maintained  without 
proof  of  actual  damage. 

It  is  a  general  rule,  that  Courts  will  not  grant  new  trials,  to  enable  the 
plaintiff  to  recover  vindictive  damages  merely  ;  but  if  he  be  entitled  to 
nominal  damages  only,  and  the  action  be  brought  to  try  a  question  of 
permanent  right,  a  new  trial  may  be  granted. 

Case,  for  diverting  a  water  course,  in  the  McHenry  Cir- 
cuit Court,  brought  by  the  plaintiff  in  error  against  the 
defendant  in  error.  The  cause  was  tried  at  the  September 
term  1844, before  the  Hon.  Richard  M.  Young  and  a  jury,  when 
a  verdict  and  judgment  were  rendered  for  the  defendant. 
The  case  is  sufficiently  stated  in  the  Opinion  of  the  Court. 

I.  JV.  Arnold,  for  the  plaintiff  in  error : 

An  action  on  the  case  lies  for  any  diversion  or  obstruction 
of  a  water  course,  to  the  use  of  which  the  party  complaining 
has  a  right.     1  Leigh's  Nisi  Prius,  p.  564. 

(a)  Evans  v.  Merriweather,  3  Scam.  K.  492.    Bliss  v.  Kennedy,  43  111.  R.  68.    Rudd  v. 
Williams,  43  111.  R.  386. 
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Every  proprietor  has  an  equal  right  to  use  the  water  that 
flows  in  the  stream,  and  consequently  no  proprietor  can  have 
the  right  to  use  the  water  to  the  prejudice  of  any  other  propri- 
etor ;  and  cannot  without  the  consent  of  the  other  proprietors, 
diminish  the  quantity  of  water  which  would  otherwise  de- 
scend to  the  proprietors  below.  Ibid.  564  ;  Evans  v.  Mer- 
riweather,  3  Scam.  494. 

Every  proprietor  claiming  a  right  to  diminish,  must  prove 
an  actual  grant  or  license,  &c.     1  Leigh's  N".  P.  564. 

A  plaintiff  is  entitled  to  recover  for  a  partial  diversion. 
Ibid.  564,  565 ;  Mil  v.  Mason,  5  Barn.  &  Adolph.  26 ;  S.  C. 
27  Eng.  Com.  Law  R.  22. 

"And  it  appears  to  us,  that  there  is  no  authority  in  our  law, 
nor  as  far  as  we  know,  in  the  Roman  law,  (which  however 
is  no  authority  in  ours,)  that  the  first  occupant,  (though  he 
may  be  the  proprietor  of  the  land  above,)  has  any  right  by 
diverting  the  stream,  to  deprive  the  owner  of  the  land  below, 
of  the  special  benefit  and  advantage  of  the  natural  flow  ot 
water  therein."  1  Leigh's  N.  P.  565  ;  Lord  Denman,  in  Mill 
v.  Mason. 

It  must  not,  therefore,  be  considered  as  clear,  that  an  occu- 
pier of  land  may  not  recover  for  the  loss  of  the  general  benefit 
of  the  water,  without  a  special  use  or  special  damage  shown. 
Lord  Denman,  uhi  supra ;  1  Leigh's  1ST.  P.  566,  568. 

In  case  for  the  diversion  of  water,  the  plea  of  "  not  guilty  " 
puts  in  issue  the  fact  of  diversion  only,  and  not  the  right  to 
divert.  1  Leigh's  1ST.  P.  600  ;  Frankum  v.  Lord  Falmouth, 
4N.  &M.  330;  1H.&W.1;  6C.  &P.  529;  S.  C.  25  Eng. 
Com.  Law  R.  526  ;  2  Adolph  &  Ellis,  452  ;  S.  C.  29  Eng. 
Com.  Law  R.  140. 

The  right  to  use  the  water  of  a  stream  for  domestic  pur- 
poses, watering  cattle,  and  irrigation,  is  to  be  so  exercised 
as  not  essentially  to  diminish,  or  unreasonably  to  detain  the 
water,  and  the  right  of  using  it  for  this  latter  purpose,  will  not 
justify  the  taking  of  water  for  other  purposes,  to  the  injury 
of  other  proprietors.     Blanchard  v.  Baker,  8  Greenl.  253. 

In  an  action  on  the   case  for  diverting  a  water  course,  if 
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the  unlawful  diversion  be  proved,  the  plaintiff  is  entitled  to 
recover,  without  proof  of  actual  damage.     Ibid. 

0.  Peters  and  E.  E.  Harvey,  for  the  defendant  in  error. 

1.  The  first  instruction  given  by  the  Court,  at  the  request 
of  defendant,  was  correct. 

The  evidence  to  prove  the  rents  and  value  of  defendant's 
mill,  was  properly  excluded  from  the  jury  ;  because  the  plain- 
tiff is  to  recover,  not  the  benefits  obtained  by  the  defendant, 
for  the  diversion  of  the  water,  but  for  the  injury  or  damage 
the  plaintiff  has  suffered  thereby.  The  profits  or  advantages 
which  the  defendant  has  derived  from  the  supposed  tortuous 
act,  can  furnish  no  rule  by  which  to  measure  the  damages 
which  the  plaintiff  has  sustained. 

2.  The  third  instruction,  directing  the  jury  to  find  only  such 
damages  as  had  been  sustained  by  the  plaintiff  up  to  the  com- 
mencement of  the  suit,  was  also  correct ;  and  this  instruction 
is  in  conformity  to  the  general  and  well  settled  rule  of  law, 
that  cases  are  to  be  determined  according  to  the  rights  of 
parties,  as  they  existed  at  the  time  of  action  brought. 

The  continuance  of  the  dam,  and  consequent  diversion  of 
the  water,  is,  of  itself  a  tort,  for  which  an  action  will  lie. 
Angell  on  Water  courses,  141,  144,  and  authorities  there 
cited. 

If  proof  were  given  of  future  and  prospective  damages,  and 
the  plaintiff  could  recover  therefor  in  the  present  action,  it 
would  operate  most  unjustly.  It  must  be  entirely  uncertain 
what  those  damages  will  be  from  the  fact,  that  the  future 
condition  of  the  dam,  and  the  length  of  time  it  will  continue, 
are  uncertain ;  if  prospective,  or  future  damages  can  be 
recovered  in  this  action,  the  defendant  may  be  twice  charged, 
and  the  plaintiff  twice  compensated  for  the  same  injury. 

3.  The  second  and  fourth  instructions  present  the  question, 
whether  the  plaintiff  was  not  entitled  to  recover  nominal 
damages  on  the  proof  of  the  diversion  of  the  water,  without 
proof  of  any  actual  damage. 

The  authorities  cited  fall  far  short  of  showing,  that 
the  plaintiff  was  entitled  to  nominal  damages.     There  is  a 
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difference  in  this  respect  between  an  action  of  trespass,  and 
a  special  action  on  the  case,  for  a  tort. 

Water  flowing  in  a  stream  is  publici  juris,  and  the  owner 
of  the  land  through  which  it  flows,  can  have  no  action  for 
diverting  or  obstructing  it,  until  he  has  converted  it  to  a  bene- 
ficial purpose,  or  prepared  himself  to  do  so.  Leigh's  N.  P. 
565,  566. 

To  give  a  right  of  action,  the  obstruction  or  diversion  of 
the  water  must  injure  or  prejudice  the  owner  of  the  land 
below.  Angell  on  Water  Courses,  12,  note  2;  lb.  16;  and  in 
Williams  v.  Moreland,  9  Eng.  Com.  Law  R.  271,  this  point 
is  settled  on  full  consideration. 

Nor  was  it  necessary  for  the  defendant  to  prove  title  to  his 
land  by  exhibiting  his  title  deeds.  Possession  is  title  enough 
for  him.  He  may  have  had  title  by  seven  years'  possession, 
which  would  estop  all  the  world  from  denying  his  title ;  or 
he  may  have  purchased  and  held  by  parol  contract,  which 
would  be  good  till  avoided,  in  which  he  could  show  no  title 
by  deed. 

But  it  does  not  lie  with  the  plaintiff  to  dispute  the  defend- 
ant's title.  He  is  to  show  his  right  to  recover  damages ;  and 
though  the  defendant  may  have  no  title  to  the  land  above,  and 
though  he  may  be  a  mere  trespasser,  it  makes  no  difference 
with  the  rights  of  the  plaintiff. 

4.  But  if  the  ruling  of  the  Court  were  wrong,  and  if  the 
verdict  were  wrong,  it  does  not  necessarily  follow,  that  the 
case  should  be  sent  back  for  another  trial. 

From  the  whole  evidence  it  is  manifest  that  the  plaintiff 
was  entitled,  at  most,  to  nominal  damages.  If  there  was  no 
actual  damage,  (and  the  jury  have  found  this  to  be  the  fact,) 
then  no  rule  of  right  and  justice  has  been  violated,  but  merely 
a  technical  rule  of  law.  This  subject  is  fully  discussed  in 
Graham  on  lew  Trials,  341  to  350. 

The  only  exception  to  this  rule  is,  where  an  important  prin- 
ciple is  involved,  and  the  verdict  is  to  be  followed  by  serious 
consequences.  Turner  v.  Lewis,  18  Eng.  Com.  Law.  R.  75, 
in  note  to  that  case.  But  this  case  does  not  come  within  the 
exception. 
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And  in  the  case  of  Levi  v.  Milne,  13  Eng.  Com.  Law.  R. 
396,  the  verdict  was  set  aside,  clearly  by  reason  of  the  mis- 
conduct of  the  jury,  not  because  they  found  for  the  defendant 
when  the  plaintiff  was  entitled  to  nominal  damages. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.  Case,  for  diverting  a  stream,  called  "  Chrystal 
Lake  Outlet,"  from  plaintiff's  land.  Defendant,  Dawson, 
pleaded  the  general  issue,  to  which  there  was  a  replication  to 
the  country;  also  a  special  plea  that  he  was  owner  of  a  tract 
of  land  above  the  land  of  the  plaintiff,  embracing  the  said 
stream,  upon  which  he  erected  a  dam,  and  upon  it  cut  a 
race,  through  which  he  turned  the  waters  of  the  stream  to 
his  mill  below,  on  his  own  land,  leaving  enough  water  passing 
along  the  natural  channel  for  all  reasonable  uses  and  useful 
purposes  of  the  plaintiff  and  so  doing  no  injury  to  the  plaintiff. 

The  plaintiff  traversed  the  ownership  of  the  land  above 
him  on  the  stream  being  in  the  defendant,  and  also  the  aver- 
ment of  his  receiving  no  injury  by  the  diversion,  and  issue 
to  the  country. 

Upon  the  trial,  the  plaintiff  showed  title  to  his  premises  as 
alleged.  It  also  appeared  that  the  stream  was  about  one  rod 
wide,  and  about  one  foot  in  depth ;  that  its  fall,  from  where 
it  entered  to  where  it  left  plaintiff's  land,  was  about  four  feet, 
four  inches,  and  runs  quick.  Dawson  built  a  dam  above 
plaintiff's  land,  and  cut  a  race  to  his  mill,  and  then  returned 
the  water  to  its  former  channel,  below  plaintiff's  land.  About 
three  fourths  of  the  water  runs  through  the  race.  There  is 
enough  still  passing  the  natural  channel  for  agricultural  and 
domestic  uses. 

The  plaintiff's  witnesses  set  an  average  damage  done  to 
the  plaintiff  by  diverting  the  stream  at  five  hundred  dollars, 
partly  in  the  beauty  of  the  stream,  partly  in  the  salability  of 
the  property,  and  partly  in  the  loss  of  the  water  power.  The 
last  item  is  fixed  at  one  hundred  and  fifty  dollars  in  making  up 
the  estimate;  and  if  only  half  the  stream  belonged  to  plaintiff, 
then  at  half  that  sum,  though  they  state  that  half  the  water 
would  be  useless  as  a  power,  and  that  item  should  then  be 
6tricken  out  of  the  estimate. 


DECEMBER  TERM  1844  549 

Plumleigh  v.  Dawson. 

The  defendant's  witnesses,  and  of  equal  number,  do  not 
think  plaintiiF  at  all  injured  by  diverting  the  water ;  and  a 
part  of  them,  who  were  mill-wrights,  state  that  it  would  cost 
the  plaintiff  more  to  make  the  water  available  as  a  power, 
than  it  would  be  worth  in  its  use,  and  so  conclude,  as  their 
opinion,  that  he  is  not  injured. 

The  plaintiff  asked  questions,  and  proposed  to  show  the  cost 
of  constructing  the  mill  and  race  of  defendant,  and  the  yearly- 
value  of  the  mill,  for  the  purpose  of  showing  at  what  cost  and 
of  what  value  he  might  make  the  power  available  to  him. 
The  Court  excluded  this  evidence  by  an  instruction  to  the 
jury,  and  plaintiff  excepted  ;  and  also  to  the  second,  third, 
and  fourth  instructions. 

The  second  instruction  was,  that  if  the  jury  believe,  from 
the  evidence,  that  the  diversion  of  the  water  course  by  the 
defendant  did  not  damage  the  plaintiff,  up  to  the  time  of  com- 
mencing this  suit,  they  ought  to  find  for  the  defendant. 

Thirdly,  that  plaintiff  can  only  recover  such  damages  as  he 
sustained  up  to  the  time  of  commencing  this  suit,  by  reason 
of  the  diversion  of  the  water  from  its  original  channel,  under 
all  the  circumstances. 

Fourth,  that  although  the  defendant  may  not  have  shown 
any  right  by  title  deeds,  to  the  land  on  the  opposite  shore, 
yet,  if  the  plaintiff  is  not  damaged  by  diverting  water  from  the 
stream  passing  through  his  land,  the  jury  ought  to  find  for  de- 
fendant. 

The  jury  found  the  defendant  not  guilty.  A  motion  for  a 
new  trial  was  overruled,  to  which  plaintiff  excepted. 

These  several  decisions  and  instructions  are  assigned  for 
error. 

Eor  the  purpose  of  showing  the  value  of  the  water  power 
to  the  plaintiff,  and  at  what  expense  it  might  be  made  availa- 
ble, he  offered  to  prove  the  cost  of  construction  of  defend- 
ant's works,  and  the  value  of  the  yearly  rent  of  his  mill. 
This  evidence,  I  think,  was  pertinent  as  tending  to  establish 
a  material  fact,  to  wit,  the  amount  of  damage  by  deprivation 
of  the  stream.  Some  of  the  defendant's  witnesses  had  given 
an  opinion,  that  the  use  of  the  water  was  valueless  to   the 
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plaintiff  as  a  hydraulic  power,  on  account  of  the  great  ex- 
pense in  constructing  the  necessary  works  to  make  it  availa- 
ble. The  jury,  having  a  description  of  the  land  over  which 
defendant's  race  runs,  and  the  fall  at,  and  situation  of  his 
mill,  with  the  cost  of  construction,  and  its  yearly  value, 
might  much  more  readily  arrive  at  a  proper  estimate  of  the 
yearly  value  of  this  stream  to  the  plaintiff  for  hydraulic  pur- 
poses, when  informed  of  the  character  of  the  surface  of  his 
land,  over  which  a  race  should  run,  the  fall  at,  and  situation 
for  a  mill  upon  his  premises. 

This  evidence  should  have  gone  to  the  jury,  not  as  a  rule 
of  damages,  but  as  tending  to  show  that  the  stream,  which 
had  been  diverted,  might  be  made  valuable  as  a  power,  and 
that  by  its  diversion,  he  was  damaged.  The  instruction  ex- 
cluding it,  is  error.  The  instructions  seem  to  proceed  upon 
the  ground  that  the  plaintiff  must  prove  a  special  damage,  to 
entitle  him  to  a  recovery  for  a  diversion.  I  apprehend  that 
this  is  an  erroneous  principle.  A  water  course  begins  ex 
jure  natune,  and  having  taken  a  certain  course  naturally, 
cannot  be  diverted.  Bulst.  R.  339.  Aqua  currit  et  debet 
currere,  1  Coxe,  460  ;  so  that  all,  through  whose  land  it  natu- 
rally flows,  may  enjoy  the  privilege  of  using  it  for  culinary, 
agricultural,  and  hydraulic  purposes,  without  adulteration, 
diminution  or  alteration,  except  so  far  as  it  may  suffer  that 
diminution  by  detention  for  lawful  uses  above.  Every  ripa- 
rian proprietor  has  an  undoubted  right  to  use  it  for  hydraulic 
purposes,  yet  he  must  so  use  it  as  to  do  no  injury  to  any  other 
riparian  proprietor ;  for  no  one  has,  strictly  speaking,  a  pro- 
perty in  the  water  itself,  but  a  simple  use  of  it,  and  this  is  the 
necessary  result  of  the  perfect  equality  of  rights  among  all 
the  proprietors,  of  that  which  is  common  to  all.  4  Mason,  400. 
The  water  power  to  which  the  riparian  proprietor  is  entitled, 
consists  in  the  fall  of  the  stream,  when  in  its  natural  state,  as 
it  passes  through  his  land,  or  along  the  boundary  of  it ;  or,  in 
other  words,  it  consists  of  the  difference  of  level  between 
the  surface  where  the  stream  first  touches  his  land,  and  the 
surface  where  it  leaves  it.  3  Rawle,  84.  And  he  must  allow 
it  to  pass  from  his  land  in  its  accustomed  channel. 
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These  general  principles  seem  to  be  the  law  in  England 
Scotland  and  the  United  States.  Angell  on  Water  Courses, 
11  to  20,  §  3,  and  authorities  there  referred  to.  It  is,  there- 
fore, illegal  to  divert  a  water  course,  without  returning  the 
water  to  its  natural  channel  before  it  reaches  a  riparian  pro- 
prietor below.  Ibid.  13 ;  Bealy  v.  Shaw,  6  East.  208;  Brown 
v.  Best,  1  "Wils.  174  Colburn  v.  Richards,  13  Mass.  420. 

The  property  in  the  water  is  indivisible.  The  opposite  or 
other  proprietors  in  common,  must  use  it  as  an  entire  stream, 
or  whole,  in  its  natural  channel  or  body,  for  there  can  be  no 
severance  into  parts  in  its  use  for  hydraulic  purposes,  at  least 
without  consent.  Angell  on  Water  Courses,  14  ;  13  Johns. 
215 ;  Webb  v.  Portland  Manufacturing  Co.,  before  Justice 
Story,  in  1838.  The  defendant,  therefore,  had  no  right  to 
take  three  fourths  of  any  other  specific  proportion  of  the 
water  as  his  share,  and  divert  it  from  the  plantiff's  land.  He 
had  a  right,  if  he  owned  the  land  above,  to  erect  a  dam  and 
hydraulic  works,  and  use  the  whole  stream  to  propel  his  mill, 
doing  no  unnecessary  damage  to  a  lower  proprietor,  but  per- 
mitting the  water  to  flow  to  him  in  its  accustomed  channel. 
He  is  allowed  a  reasonable  use.  "  There  may  be  a  diminu- 
tion in  quantity,  or  retardment  or  acceleration  of  the  natural 
current  indispensable  for  the  general  and  valuable  use  of  the 
water,  perfectly  consistent  with  the  use  of  the  common 
right."  And  if  not  "  positively  and  sensibly  injurious  by 
diminishing  the  value  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all."  Per  Story, 
J.,  in  4  Masons,  401 ;  17  John.  306  ;  do.  217. 

There  are  some  few  cases  in  which  the  doctrine  seems  to 
be  sanctioned,  that  there  must  be  proof  of  actual  damage  to 
entitle  the  plaintiff,  in  this  and  like  cases,  to  a  recovery,  as 
in  2  Barn.  &  Cres,  908.  But  this  case  was  rather  questioned 
in  Mason  v.  Bill,  5  Barn.  &  Adolph.  27.  But  I  think  the 
doctrine  well  settled,  that  where  a  party  is  deprived  of  such 
a  right,  the  law  will  imply  some  damage;  for  otherwise  before 
the  party  might  be  able  to  prove  actual  damage,  the  wrong 
doer  might  require  a  right  by  prescription,  or  upon  the  pre- 
sumption of  a  grant.     Thus  an  injury  is  likely  to  ensue  from 
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such  an  invasion  of  his  right,  and  which  is  sufficient  damage 
to  sustain  this  action  for  the  recovery  of  nominal  damages  at 
least,  and  so  establish  his  right.  The  cases  on  this  principle 
I  will  not  review,  but  only  refer  to  those  found  in  2  Johns.  Ch. 
K.  162 ;  Skinner's  K.  65;  1  Rawle  27;  2  Lord  Raym,  938,  948; 
958;  2  W.  Black.  1233 :  4  Term.  R.  Yl;  2  East.  158 ;  16  Pick. 
241  ;  3  Fairf.  241;  10  Wend.  260;  Cro.  Jac.  478;  2  Levin,  250; 
1  Barn.  &  Adolph.  415;  8  Greenl.  253;  268;  1  Bing.  K  C.  549; 
Webb  v.  Portland  Manufacturing  Co.,  TJ.  C.  C.  for  Maine, 
1838.  This  last  case  is  directly  upon  the  question,  whether 
the  plaintiff  will  have  a  right  of  action  for  a  diversion  of  a 
water  course,  although  he  has  sustained  no  actual  damages ; 
and  Justice  Story  held,  after  adverting  to  the  authorities 
against,  and  for  this  principle,  that  an  action  would  lie. 

It  is  the  opinion  of  the  Court,  that  an  action  will  lie  for  the 
violation  of  the  right,  without  proof  of  actual  damages,  and, 
therefore,  the  instructions  were  erroneous.  It  is  a  general 
rule,  that  Courts  will  not  grant  new  trials,  to  enable  the  plain- 
tiff to  recover  merely  nominal  vindictive  damages.  But  al- 
though the  plaintiff  may  be  entitled  to  nominal  damages  only, 
if  the  action  be  brought  to  try  a  question  of  permanent  right, 
as  in  this  case,  a  new  trial  may  be  granted.  Turner  v.  Lewis, 
1  Chitty's  R.  265 ;  same  case,  in  18  Eng.  Com.  Law  R.  Y4. 

The  plaintiff's  having  proved,  very  clearly,  a  diversion,  the 
law  implies  some  damage,  if  it  be  not  justified  ;  the  verdict, 
therefore,  is  against  the  evidence.  For  both  reasons,  a  new 
trial  ought  to  have  been  granted. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded with  directions  to  award  a  venire  de  novo. 

Judgment  reversed. 
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The  People  of  the  State  of  Illinois,  plaintiffs  in  error,  „. 
William  L.  Pieece,  defendant  in  error. 

Error  to   Will. 

Debt  upon  the  statute  of  March  4,  1837,  for  the  penalty 

fflg  to  the  State,  brought  by  the  plaintiffs  in  error  against  the 
defendant  m  error.     The  eause  eame  on  for  a  hearing    he 

Kichard  M  Young.  A  motion  to  dismiss  the  case  for  the 
reason  set  forth  in  the  Opinion  of  the  Court,  was  n'terpeed 
and  sustained,  with  costs  against  the  plaintiffs  ' 

The  defendant  was  defaulted  in  this  Court  for  not  com* 
mg  with  the  rule  to  join  in  error  and  «,„  «=  conW- 

^■p^  J  el™r,and  the  cause  was  argued 

Tnif  I  fD0TU'  ,Att°rney  Genera1'  fOT  'be  State : 

.The  etatnte  of  March  2>  lg43 

fm  the  appointment  of  the  canal  officers,  and   ^ffifflS 

the?  na,°r;8ior to  appoint  an  ^  *»  <s» S  ^ 

the  canal  lands.     Laws  of  1842,  p  62  §  1 
The  State  is  not  liable  for  costs  in  any  case. 

I  mZ"1MWOnJthe  SEme  Side'  cited  *ho  laws  of  1838-9 

Lnt  of  C       ,T      ^  f°rmer  ActS  *  rdation  to  **  55«S 
ment  of  Canal  Agents.    Also,  the  laws  of  1842  repeaW& 

VOL.    TI.  M  ="         " 
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The  decision  of  the  Circuit  Court  was  based  upon, the  pro- 
vision in  the  Revised  Laws  of  1833,  p.  39,  relating  to  the 
duties  of  the  Attorney  General  and  the  several  State's  Attor- 
neys. It  does  not  follow  that  others  may  not  perform  the 
same  duties.  The  Agent  is  authorized  to  prosecute,  and 
may  employ  an  attorney  for  that  purpose.  He  is  not  limited 
to  these  officers. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.  This  was  an  action  of  debt  brought  to  recover 
the  penalty  given  by  the  statute,  for  cutting  timber  upon  the 
canal  lands.  The  praecipe  was  filed,  and  the  action  com- 
menced by  one  Isaac  Cook,  who  was,  at  the  time,  acting  as 
Canal  Agent.  The  declaration  was  filed  by  David  L.  Gregg, 
Esq.,  an  attorney  at  law.  No  bond  for  costs  was  filed  in  the 
case. 

The  defendant,  by  his  counsel,  moved  the  Court  to  dismiss 
the  cause,  for  the  reason  that  the  law  did  not  authorize  the 
institution  of  such  a  suit ;  that  it  was  not  commenced  by  an 
authorized  person,  and  that  there  was  no  bond  for  costs  filed 
in  the  case. 

By  the  ninth  and  tenth  sections  of  An  Act  to  protect  the 
Canal  Lands  against  trespassers,  approved  March  4,  1837, 
a  penalty  was  given  against  all  trespassers  who  should  cut 
timber  on  canal  lands,  to  be  recovered  in  an  action  of  debt 
in  any  Court  of  competent  jurisdiction,  the  action  to  be 
brought  in  the  name  of  the  State.  The  first  section  of  the 
same  Act  provides  for  the  appointment  of  a  canal  agent,  and 
makes  it  his  duty,  among  other  things,  to  protect  the  lands, 
and  to  institute,  attend  to,  and  prosecute  suits  for  trespasses 
to  the  same.  This  Act  was  amended  by  an  Act  approved 
February  26,  1839,  by  which  it  was  made  the  duty  of  the 
Canal  Commissioners  to  appoint  one  or  more  agents,  not 
exceeding  three  in  all.  By  An  Act  to  reduce  the  number  of 
officers  upon  the  Illinois  and  Michigan  Canal,  approved 
March  2,  1842,  all  laws  providing  for  the  election  or  appoint- 
ment of  Canal  officers  were  repealed.  The  acting  Commis- 
sioner was  continued  in  office,  and  authorized  to   appoint  an 
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agent  for  the  prosecution  of  trespassers  on  said  lands.  These 
are  the  only  laws  that  have  any  direct  bearing  on  the  subject. 

The  laws  of  1839  and  1842  only  change  the  mode  of 
appointing  the  agent.  The  provisions  of  the  law  of  1837, 
already  alluded  to,  are  still  in  force,  and  unrepealed.  The 
mode  of  appointing  the  agent  was  changed,  but  the  duty  of 
preserving  the  land  and  bringing  suits  continued  the  same. 
The  laws  in  force  authorize  the  institution  of  such  suits,  and 
make  it  the  duty  of  the  agent  to  institute  and  prosecute  them. 
This  being  his  duty,  it  necessarily  follows  that  he  can  employ 
an  attorney  at  law  to  aid  him  in  performing  it.  He  is  not 
limited  in  this  respect  to  the  Attorney  General  of  the  State, 
or  the  Prosecuting  Attorney  for  the  Circuit. 

A  State  is  never  bound  to  give  a  bond  for  costs  in  any 
case  ;  neither  does  it  ever  pay  costs,  except  in  some  particular 
way  pointed  out  by  statute,  (a) 

The  Court  below  erred  in  dismissing  the  suit.  The  judg- 
ment is  therefore  reversed  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Judgment  reversed. 

(a)  People  v.  Rockwell,  2  Scam.  R.  3. 
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Beeman    Crandall,    appellant,     v.    Alexander     Dawson, 

appellee. 

Appeal  fram  McHenry. 

The  provision  of  the  one  hundred  and  seventy  seventh  section  of  the 
Criminal  Code,  that  the  Grand  Jury  may  find  an  indictment  on  the  oath 
of  one  witness  only,  except  in  cases  of  treason  and  perjury,  has  applica- 
tion only  to  the  finding  of  the  indictment ;  and  the  Common  Law  rule 
of  evidence,  which  shall  govern  on  the  trial,  is  not  changed,  except  so 
far  as  is  provided  by  virtue  of  the  provisions  of  the  one  hundred  and 
seventy  eighth  section  of  the  same  code. 

To  establish  the  crime  of  perjury,  at  Common  Law,  the  adverse  testimony 
of  one  credible  witness,  with  corroborating  circumstances,  is  sufficient. 
These  corroborating  circumstances  need  not  be  of  such  a  character,  as, 
standing  alone,  would  justify  a  conviction,  in  cases  where  the  testimony 
of  a  single  witness  would  be  sufficient.  They  must  be  such  as  to  destroy 
the  equilibrium,  and  overcome  the  presumption  of  innocence  ;  and  any 
legitimate  evidence,  which  is  calculated  to  impress  on  the  minds  of  the 
jury,  the  truth  of  the  charge,  will  suffice,  whether  it  consist  of  admis- 
sions of  the  accused,  or  of  other  circumstances  inconsistent  with  his  in- 
nocence. 

The  general  rule,  that  there  must  be  one  credible  witness  swearing  ad- 
versely, together  with  corroborating  circumstances,  does  not  always 
apply,  for  there  are  cases,  in  which  a  living  witness  may  be  dispensed 
with,  and  other  testimony  relied  on  for  conviction.  The  falsehood  of  the 
matter  sworn  by  the  accused  may  be  proved  by  the  production  of  a 
public  record,  or  of  documentary  or  written  evidence,  when  the  author- 
ity of  the  evidence  offered,  and  circumstances  showing  the  knowledge 
of  the  defendants  and  the  corrupt  intent,  are  proved. 

If,  in  an  action  of  slander,  for  charging  the  plaintiff  with  having  commit- 
ted perjury;  the  defendant  pleads  a  justification,  he  is  held  to  the  same 
strictness  of  proof  as  would  be  required  in  a  prosecution  for  perjury. 

In  an  action  of  slander,  the  defendant  asked  the  Court  to  instruct  the  jury, 
that  "one  witness,  corroborated  by  other  witnesses,  to  admissions  or 
other  circumstances  equivalent  in  the  opinion  of  the  jury  to  another 
witness,  is,  if  believed,  sufficient  to  make  out  a  justification  of  the  charge 
of  false  swearing."  Held,  that  the  instruction  ought  to  have  been  given, 
it  being  pertinent  to  the  issue  and  evidence,  (a) 

Case  for  slander,  by  the  appellee  against  the  appellant,  in 
the  McHenry  Circuit  Court,  commenced  at  the  April  term 
1843,  and  tried  before  the  Hon.  Richard  M.  Young  and  a 
jury,  at  the  April  term  1844.  Yerdict  for  the  plaintiff  for 
fifty  dollars,  and  judgment  thereon  by  the  Court. 

The  case  is  sufficiently  stated  in  the  Opinion  of  the  Court. 

(a)  Darling  v.  Banks,  14  111.  R.  48  and  note. 
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I.  N.  Arnold,  and  I.  G.  Wilson  for  the  appellant : 
One   witness,   corroborated   by  other  independent  circum- 
stances, is  sufficient  to  convict  one  indicted  for  perjury,  and 
those  circumstances  need  not  be  tantamount  to  another  wit- 
ness.    1  Greenl.  Ev.  §  257,  et  scq./  Roscoe's  Crim.  Ev.  686. 

O.  Peters  and  E.  E.  Harvey,  for  the  appellee  : 

The  instruction  as  asked  for  by  the  plaintiff  below  is  ambi- 
guous, and  uncertain  in  its  terms,  and  the  Court  was  right  in 
refusing  to  give  it. 

Our  statute  has  modified  the  rule  of  evidence  in  trials  for 
perjury.     Gale's  Stat.  232,  §  177. 

Though  this  provision  only  relates,  in  terms,  to  the  pro- 
ceedings before  the  grand  jury,  yet  it  is  not  reasonable  to  sup- 
pose that  the  legislature  intended  to  apply  a  more  rigid  rule, 
to  direct  the  deliberations  of  the  grand  jury,  than  on  the  trial 
of  a  party  in  a  matter  affecting  his  liberty  and  character.  It 
is  but  reasonable  to  conclude,  that  they  intend  to  modify 
the  rule  of  the  common  law  on  this  subject.  And  it  follows, 
that  if  it  shall  require  two  witnesses  to  convict  of  perjury,  it 
shall  also  require  two  witnesses  to  sustain  a  justification  like 
that  relied  upon  in  this  case. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  an  action  on  the  case  for  slander, 
brought  by  Dawson  against  Crandall. 

The  declaration  contained  two  counts.  The  first  alleged 
that  Crandall,  at  the  trial  before  the  probate  justice,  charged 
Dawson  with  having  sworn  falsely  as  a  witness  on  the  trial. 
The  second  alleged  generally,  that  Crandall  had  charged 
Dawson  with  having  sworn  falsely. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
under  it,  that  he  would  prove  the  truth  of  the  words,  in  justi- 
fication. 

The  cause  was  tried  by  a  jury.  The  plaintiffs  proved  the 
speaking  of  the  words  as  laid  in  the  declaration.  The  defend- 
ant then  called  a  witness,  which  testimony  tended  to  prove 
the  truth  of  the  words  spoken.   By  other  witnesses,  he  proved 
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admissions  and  circumstances  tending  to  the  same  conclu- 
sion. 

The  defendant  asked  the  Court  to  instruct  the  jury,  that 
"one  witness,  corroborated  by  other  witnesses,  to  admissions  or 
other  circumstances  equivalent  in  the  opinion  of  the  jury,  to 
another  witness  is,  if  believed,  sufficient  to  make  out  a  justi- 
fication of  the  charge  of  false  swearing."  The  Couft  refused 
to  give  the  instruction,  but  instructed  the  jury,  that  "  under 
our  statute,  two  witnesses  to  the  same  fact  were  necessary, 
to  produce  a  conviction  on  the  trial  in  cases  of  perjury." 

The  jury  found  a  verdict  for  the  plaintiff  for  fifty  dollars, 
and  judgment  was  rendered  thereon.  Crandall  prosecutes  an 
appeal  to  this  Court.  The  only  point  to  be  determined,  is 
the  propriety  of  the  instruction  asked  for  and  refused. 

The  one  hundred  and  seventy  seventh  section  of  the  Crimi- 
nal Code  provides,  that  the  grand  jury  may  find  an  indictment 
on  the  oath  of  one  witness  only,  "except  in  cases  of  treason 
and  perjury,  where  at  least  two  witnesses  to  the  same  fact 
shall  be  necessary."  In  the  opinion  of  the  Court,  this  pro- 
vision was  not  intended  to  change  the  common  law  rule  of 
evidence.  Whether  this  be  correct  or  not,  the  provision  only 
relates  to  the  finding  of  the  indictment,  and  does  not  extend  to 
the  trial  of  the  offence.  That  the  common  law  rule  of  evidence 
is  to  govern  on  the  trial  of  the  indictment,  is  evident  from  the 
one  hundred  and  seventy  eighth  section  of  the  Criminal  Code, 
which  provides  that,  "  all  trials  for  criminal  offences  shall  be 
conducted  according  to  the  course  of  the  common  law,  except 
where  this  Act  points  out  a  different  mode,  and  the  rules  of 
evidence  of  the  common  law,  shall,  also,  unless  changed  by 
this  Act,  be  binding  on  all  Courts  and  juries  in  criminal  cases." 

It,  therefore,  becomes  necessary  to  a  proper  decision  of 
this  case,  to  ascertain  the  number  of  witnesses,  and  the  amount 
of  testimony  required  by  the  common  law  to  eslablish  the 
crime  of  perjury,  for  the  same  rule  is  applicable  to  the  de- 
fence interposed  in  this  case.  The  defendant  must  clearly 
make  out  his  justification,  or  the  defence  cannot  avail  him. 
He  undertook,  by  the  notice,  to  prove  that  the  plaintiff  had 
committed  perjury,  and  he  is  to  be  held  to  the  same  strictness 
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of  proof,  as  would  be  required  in  a  prosecntion  for  the  same 
offence.  Woodbeck  v.  Keller,  6  Cowen,  118.  The  party 
who  stands  charged  with  the  commission  of  the  crime  of  per- 
jury, has  the  benefit  of  the  testimony,  on  which  the  perjury  is 
assigned.  The  evidence  which  he  has  given  is  considered  as 
equivalent  to  the  testimony  of  one  witness,  and  is  to  have 
the  same  effect  as  the  oath  of  a  disinterested  witness.  This 
testimony  of  the  accused  is  only  neutralized  by  the  ad- 
verse testimony  of  another  witness.  It  is  then  but  oath 
against  oath.  The  scale  of  evidence  is  exactly  poised.  Fur- 
ther testimony  is,  therefore,  required,  to  turn  the  balance,  and 
give  a  preponderance  in  favor  of  the  prosecution.  This  may 
unquestionably  be  done,  by  a  second  witness  on  the  side  of 
the  prosecution.  Formerly  this  was  required,  but  the  rule  is 
now  relaxed,  and  this  number  of  witnesses  is  not  necessary. 
The  true  rule  is,  that  the  adverse  testimony  of  one  credible 
witness,  with  corroborating  circumstances,  is  sufficient  to  es- 
tablish the  offence  of  perjury,  or  sustain  a  plea  of  justification. 
The  additional  evidence  need  not  be  of  such  a  character,  as, 
standing  alone,  would  justify  a  conviction,  or  sustain  a  justi- 
fication, in  cases  where  the  testimony  of  a  single  witness 
would  be  sufficient.  The  corroborating  testimony  must  be 
such  as  to  destroy  the  equilibrium,  and  overcome  the  pre- 
sumption of  innocence.  Any  legitimate  evidence,  which  is 
calculated  to  impress  on  the  minds  of  the  jury,  the  truth  of 
the  charge,  will  suffice ;  whether  it  consist  of  admissions  of 
the  accused,  or  of  other  circumstances  inconsistent  with  his 
innocence.  1  Greenl.  on  Ev.  294,  295  ;  2  Russell  on  Crimes, 
545;  Archbold's  Crim.  PL  148;  1  Phillips'  Ev.  152;  Woodbeck 
v.  Keller,  6  Cowen,  118  ;  Rex  v.  Mayhem,  6  C.  &  P.  315.  The 
rule  already  laid  down  applies  to  cases,  where  there  is  one 
credible  witness  swearing  adversely  to  the  accused.  The 
general  rule  is,  that  there  must  be  one  such  witness.  But 
there  is  a  class  of  cases,  in  which  a  living  witness  may  be  dis- 
pensed with,  and  other  testimony  relied  on  to  convict  the 
prisoner.  This  may  be  done,  where  the  falsehood  of  the  mat- 
ter sworn  by  the  accused  is  proved  by  the  production  of  a 
public  record,  or  of  documentary  or  written  evidence.     In 
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such  cases,  it  is  only  necessary  to  prove  the  authenticity  of  the 
evidence,  and  circumstances  showing  the  knowledge  of  the 
defendant,  and  the  corrupt  intent.  1  Greenl.  on  Ev.  295, 
296  ;  The  United  States  v.  Wood,  14  Peters,  430. 

In  the  present  case,  the  instruction  prayed  for  was  perti- 
nent to  the  issue  and  the  evidence,  and  ought  to  have  been 
given.  The  instruction  is  based  on  the  assumption,  that  the 
adverse  testimony  of  one  witness,  with  corroborating  cir- 
cumstances equivalent  to  the  testimony  of  another  witness, 
was  necessary  to  sustain  the  justification.  This  was  strictly 
more  favorable  to  the  plaintiff,  than  he  had  the  right  to  re- 
quire. The  corroborating  circumstances  need  not  be  tanta- 
mount to  the  testimony  of  a  second  witness.  If  they  clearly 
turned  the  scale,  and  rendered  the  guilt  of  the  accused  mani- 
fest, they  are  sufficient. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  consistent 
with  this  Opinion. 

Judgment  reversed. 


Clarissa  Ween  v.  William  S.  Moss  et  al. 
Motion  for  a  Writ  of  Error,  and  Scire  Facias. 

A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  decreed, 
and  the  question  of  alimony  continued  to  the  next  term  of  the  Court. 
Before  the  next  term  the  husband  died,  and  upon  motion  of  the  defend- 
ant's counsel  the  suit  was  abated  so  far  as  the  alimony  was  concerned.  A 
motion  was  made  in  the  Supreme  Court  for  a  writ  of  scire  facias  to  his 
executor,  and  for  a  writ  of  error,  &c,  and  the  motion  was  allowed,  (a) 

Aquilla  Ween,  now  deceased;  in  his  lifetime,  filed  in  the 
Peoria  Circuit  Court,  a  bill  for  a  divorce  from  his  wife,  the 
plaintiff  in  this  motion,  and  obtained  a  decree  a  vinculo,  at 
the  May  term  1844,  the  Hon.  John  D.  Caton  presiding.  The 
question  of  alimony  was  continued  until  the  next  term  of  the 
Court,  and  exceptions  were  duly  taken  to  the  opinion  of  the 
Court  refusing  a  motion  for  a  new  trial. 

(a)  See  2  Gil.  E.  72. 
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Subsequent  to  the  rendition  of  the  decree,  and  before  any 
further  action  upon  the  question  of  alimony  was  had,  the  said 
Aquilla  Wren  died,  and  on  motion  of  the  counsel  of  Clarissa 
Wren,  the  suit  was  abated  as  to  alimony.  Prior  to  his  death 
he  made  his  last  will  and  testament,  by  which  he  bequeathed 
unto  the  daughters  of  Sarah  Bobo  two  hundred  dollars  each, 
and  the  balance  of  his  personal  estate  to  Thomas  Wren,  who 
was  also  the  devisee  of  his  real  estate.  William  S.  Moss  was 
named  as  executor.  The  said  Moss  and  Smith  Frye,  during 
the  coverture,  purchased  certain  real  estate  of  said  Aquilla 
Wren,  to  which  his  wife  had  not  relinquished  her  dower. 

Upon  the  foregoing  facts,  supported  by  affidavit,  and  upon 
filing  the  record  of  the  divorce  case,  E.  N".  Powell,  Esq.,  in 
behalf  of  Clarissa  Wren,  moved  for  a  writ  of  scire  facias 
against  the  executor,  and  for  a  writ  of  error,  so  as  to  revise 
the  decree  of  divorce.  Smith  Frye,  Thomas  Wren,  Nancy 
Bobo,  Letitia  Bobo,  and  the  unknown  daughters  of  Sarah 
Bobo,  were  also  made  parties  defendant  in  the  case. 

E.  N.  Poioell,  in  support  of  the  motion,  cited  2  Bac.  Abr. 
456,  460,  463,  title  Error,  B.  and  D. ;  Graham's  Prac.  940 ; 
Barr  v.  Stevens,  1  Bibb.  292;  Porter  v.  Summery,  10  Mass. 
64 ;  6  Comyn's  Dig.  Pleader  (3  B  10.)  44T ;  3  Mod.  274. 

He  insisted,  that  by  reason  of  the  decree  of  divorce,  and 
the  death  of  the  husband,  pending  the  question  of  alimony, 
she  cannot  recover  dower  in  his  estate ;  and  if  she  cannot 
revive  the  suit  by  making  the  execution,  the  heirs,  or  the  de- 
visees parties,  she  will  lose  all  claim  of  maintenance  out  of 
his  estate. 

^ZV^  H.  Purple,  0.  Peters,  resisted  the  motion,  insisting 
that  the  question,  and  controversy  pending  in  the  Court  be- 
low, was  one  of  divorce  a  vinculo,  and  does  not  survive  to 
the  wife,  against  either  executors,  administrators,  heirs  or 
devisees,  by  analogy  to  the  principle,  that  actio  personalis, 
moritur  cum  persona. 

A.  Lincoln,  in  conclusion,  and  in  support  of  the  motion, 
contended  that  a  question  of  property,  the  right  of  dower  Oi 

VOL.    YI.  68 


562  SUPEEME  COUKT. 

Wise  et  al.  v.  Chaney. 

alimony  is  involved,  as  the  decree  a  vinculo  bars  her  dower, 
and  by  abating  the  suit  as  to  the  pending  motion,  she  is  cut  off 
from  alimony ;  therefore  the  action  survives  on  account  of  the 
nature  of  the  interests  involved. 

Pee  Curiam.     The  motion  is    allowed,  with  an  order  of 
publication  of  notice  to  the  non-resident  defendants. 

Motion  allowed. 


Sebastian  Wise  et  al.,  appellants,  v.  John  Chaney,  appellee. 
Appeal  from  Madison. 

A.  sued  B.  and  others  in  assumpsit,  to  recover  damages  sustained,  in  conse- 
quence of  being  prevented  by  the  defendants  from  performing  a  special 
verbal  contract  to  furnish  materials  and  perform  labor.  He  alleged  in  his 
declaration  a  partial  performance  on  his  part,  and  that  he  was  prevented 
by  the  defendants  from  completing  the  contract.  The  testimony  adduced 
by  the  plaintiff  tended  to  prove  his  case,  with  the  exception  of  the  alle- 
gation that  he  was  prevented  by  the  defendants  from  completing  the 
contract.  The  jury  rendered  a  verdict  in  his  favor,  and  the  defendants 
moved  for  a  new  trial,  which  motion  was  overruled  by  the  Court.  Held, 
that  the  averment  of  plaintiff,  that  he  was  prevented  by  defendants 
from  performing  his  part  of  the  contract,  was  a  material  averment,  and 
that,  without  proof  thereof,  he  was  not  entitled  to  recover,  and  that  the 
Court  should  have  granted  a  new  trial. 

Assumpsit,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellants.  The  cause  was  heard  be- 
fore the  Hon.  James  Shields  and  a  jury,  at  the  October  term 
1844,  when  a  verdict  was  rendered  in  favor  of  the  plaintiff 
below  for  $300.     Judgment  on  the  verdict. 

The  case  is  sufficiently  stated  in  the  Opinion  of  the  Court. 

W.  Martin,  for  the  appellants : 

I.  There  is  a  variance  between  the  contract  declared  on 
in  this  case,  and  that  proved  at  the  trial.  This  vitiates  the 
verdict.  Crawford  v.  Morrell,  8  Johns.  253 ;  Robertson  v. 
Lynch,  18  do.  451 ;  Perry  v.  Porter,  2  East.  2 ;  Mastin  v. 
Toncray,  2  Scam.  216 ;  Benden  v.  Manning,  2  New  Hamp. 
289  ;  Buckley  v.  Stanley,  5  Blackf.  162. 

II.  In  an  action  on  a  joint  contract  against  several,  a 
joint  liability  or  undertaking  must  be  proved ;  proof  that  part 
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of  the  defendants  contracted  will  not  sustain  a  verdict 
against  any  of  the  defendants.  Here  there  was  no  proof  of  a 
joint  liability.     Tolman  v.  Spaulding,  3  Scam.  13. 

III.  A  committee,  who  from  the  facts  in  the  case,  appears 
to  act  for  others,  and  that  fact  is  known  at  the  time  to  the 
plaintiff,  is  not  liable  on  contracts  made  for  the  benefit  of 
those  it  represents,  but  the  principal  and  not  the  agent  must 
be  sued.  1  Chitty's  Pleading,  39  ;  Dubois  v  The  Delaware 
and  Hudson  Canal  Co.,  4  Wend.  285  ;  Rathbon  v.  Budlong, 
15  Johns.  1 ;  Randall  v.  Van  Vechten,  19  do.  60 ;  Simonds 
v.  Heard,  23  Pick.  120. 

IY.  In  computing  damages  for  a  breach  of  contract,  the 
true  rule  is  to  give  the  injured  party  such  damages  as  he  has 
actually  sustained.  Anticipated  profits  to  be  realized  on  a 
performance  of  such  contract  are  not  to  be  estimated  by  the 
jury.  Such  profits  were  allowed  in  this  case.  Barnard  v. 
Poor.  21  Pick.  378  \  Shannon  v.  Comstock,  21  "Wend.  461  ; 
HecJcseher  v.  McCrea,  24  do.  304 ;  Seeley  v.  The  State  of 
Ohio,  11  Ohio,  508;  Ellett  v.  Todd,  2  Scam.  214,  215; 
Osborne  v.  Lawrence,  9  Wend.  135. 

V.  The  contract  sued  on  gave  the  defendants  a  right  to 
proceed  at  pleasure  with  the  work.  'No  suit  can  be  sus- 
tained by  plaintiff,  without  averring  and  proving  that  he 
was  turned  off  the  work  by  defendants,  and  that  they  procured 
others  to  perform  it. 

JW.  D.  Strong,  for  the  appellee : 

Any  variance  between  the  proof  and  the  allegations  should 
have  been  objected  to  on  the  trial  in  the  Court  below ;  not 
having  done  so,  the  appellants  cannot  now  raise  the  objection. 

The  presumption  of  law  is,  that  the  verdict  of  the  jury 
was  correct,  and  the  appellants  must  show  affirmatively  that 
it  was  without,  or  against  evidence,  otherwise  this  Court  will 
not  disturb  the  verdict. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.     This  was  an  action  of  assumpsit,  brought  by 
Chaney  against  Sebastian  Wise  and  others. 
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The  declaration  counts  on  an  agreement  made  between  the 
parties,  by  the  terms  of  which  the  plaintiff  was  to  furnish  cer- 
tain materials,  and  do  the  carpenter's  work  of  a  church,  for 
which  the  defendants  were  to  pay  him  at  specified  rates.  It 
then  alleges  a  part  performance  on  the  part  of  the  plaintiff, 
and  concludes  with  an  averment,  that  the  plaintiff  was  pre- 
vented by  the  defendants  from  completing  the  contract, 
whereby  he  has  sustained  damages. 

The  defendants  pleaded  non  assumpsit,  and  a  special  plea 
of  payment. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
plaintiff  for  three  hundred  dollars.  The  defendants  entered 
a  motion  for  a  new  trial.  The  Court  denied  the  motion,  and 
rendered  a  judgment  on  the  verdict.  To  reverse  that  judg- 
ment, the  defendants  prosecute  an  appeal  to  this  Court. 

The  refusal  of  the  Circuit  Court  to  grant  a  new  trial  is 
assigned  for  error.  There  is  a  bill  of  exceptions  containing 
all  of  the  evidence  introduced  on  the  trial.  The  testimony  is 
voluminous,  and  will  not  be  here  stated.  It  has  been  atten- 
tively considered.  It  is  sufficient  to  remark  concerning  it, 
that  it  tends  to  prove  the  plaintiff's  case,  with  the  exception 
of  the  allegation,  that  he  was  prevented  by  the  defendants 
from  completing  the  contract.  There  is  a  total  failure  in  this 
particular.  By  his  declaration,  the  plaintiff  does  not  claim 
to  recover  for  materials  furnished,  or  labor  done  in  pursuance 
of  the  contract ;  but  he  seeks  to  recover  the  damage  he  has 
sustained,  in  consequence  of  not  being  permitted  to  perform 
the  contract.  The  act  of  the  defendants,  in  preventing  the 
plaintiff  from  going  on  with  the  contract,  is  the  foundation  of 
the  action.  The  averment  in  question  is  therefore  a  material 
one,  without  proof  of  which,  the  plaintiff  has  .  no  right  to 
recover,  (a)  Failing  to  sustain  this  averment,  the  verdict  of 
the  jury  was  unauthorized,  and  the  Court  ought  to  have  set  it 
aside  and  awarded  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

(a)  Stickney  v.  Cassell,  ante  422. 
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Thomas  Morgan,  plaintiff  in  error,  v.  Young  Geiffin,  de- 
fendant in  error. 

Error  to  Scott. 

An  appeal  was  taken  on  a  trial  of  the  right  of  property  before  the  sheriff, 
and  when  the  cause  came  on  to  be  heard  in  the  Circuit  Court,  a  motion 
was  made  to  dismiss  the  appeal,  founded  on  an  affidavit  of  the  sheriff, 
stating  that  the  property  in  question  had  been  sold  with  the  assent  of  the 
claimant,  and  that  the  proceeds  thereof  remained  in  his  hands  subject  to 
the  order  of  such  complainant.  The  appeal  was  dismissed :  Held,  that 
the  Court  decided  correctly  in  dismissing  the  appeal. 

In  contemplation  of  law,  the  parties  respectively  advance  such  costs  as  they 
make  during  the  progress  of  the  cause.  If  they  compromise  the  case, 
and  make  no  agreement  as  to  costs,  the  suit  should  simply  be  discontin- 
ued on  the  record,  without  the  rendition  of  any  judgment  for  costs.  The 
effect  of  such  an  entry  is,  that  each  party  bears  his  own  costs. 

Appeal  from  the  verdict  of  a  jury,  on  a  trial  of  the  right  of 
property  before  the  sheriff  of  Scott  county,  entered  in  the 
Scott  Circuit  Court.  The  cause  was  heard  on  a  motion  to 
dismiss  the  appeal,  .before  the  Hon.  Samuel  D.  Lockwood, 
at  the  June  term  1842,  when  the  appeal  was  dismissed,  and 
a  judgment  for  costs  rendered  against  the  claimant  of  the 
property,  who  brought  the  cause  into  this  Court  on  a  writ  of 
error. 

J.  A.  McDougall,  and  J.  P.  Jordan,  for  the  plaintiff  in 
error. 

A.  Lincoln,  and  D.  A.  Smith  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  Griffin  recovered  a  judgment  against  Gunn 
and  Fox.  An  execution  was  issued  thereon,  and  levied  on 
certain  property  claimed  by  Morgan.  The  right  of  property 
was  tried  before  the  sheriff,  and  found  against  the  claimant. 
Morgan  appealed  to  the  Circuit  Court,  where  a  motion  was 
made  to  dismiss  the  appeal.  An  affidavit  of  the  sheriff  was 
read  in  support  of  the  motion,  stating  that  after  the  appeal 
was  taken,  he  sold  the  property   in  question  with  the  assent 
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of  Morgan,  and  that  the  proceeds  remained  in  his  hands,  sub- 
ject to  the  order  and  control  of  Morgan.  The  Circuit  Court 
dismissed  the  appeal,  and  rendered  a  judgment  against  Mor- 
gan for  the  costs. 

#  The  dismissal  of  the  appeal  and  the  rendition  of  the  judg- 
ment for  costs,  are  here  assigned  for  error. 

The  affidavit  of  the  sheriff  being  uncontradicted,  must  be 
considered  as  true.  It  is  evident  from  it,  that  the  matter  in 
dispute  was  settled  by  the  parties,  after  the  trial  before  the 
sheriff,  and  before  the  dismissal  of  the  appeal.  By  such  set- 
tlement, the  plaintiff  in  execution  abandoned  his  claim  on  the 
property,  and  the  same  was  sold,  and  the  proceeds  received 
by  the  sheriff  for  the  benefit  of  Morgan.  A  further  trial  of 
the  right  of  property  was  out  of  the  question.  There  was 
no  subject  matter  left  to  be  tried.  The  Court,  therefore,  de- 
cided correctly  in  dismissing  the  appeal. 

The  only  other  question  was  the  proper  disposition  of  the 
costs.  In  deciding  this,  we  think  the  Court  erred.  In  con- 
templation of  law,  the  parties  respectively  advance  such 
costs  as  they  make  during  the  progress  of  the  cause.  When 
they  compromise  the  case,  without  any  understanding  as  to 
the  payment  of  the  costs  already  incurred,  the  suit  ought 
simply  to  be  discontinued  on  the  record,  without  the  rendition 
of  any  judgment  for  costs.  The  effect  of  such  an  entry  is, 
that  each  party  bears  his  own  costs.  Watson  v.  DePeyster, 
1  Caines,  66  ;  Johnson  v.  Brannan.  1  Johns.  268.  (a) 

The  judgment  of  the  Circuit  Court  is  reversed,  with  the 
costs  of  this  writ  of  error.  A  judgment  will  be  rendered 
here,  that  each  party  pay  his  own  costs  in  the  Court  below. 

Judgment  reversed. 

(a)  Skinner  v.  Jones,  4  Scam.  R.  194  and  note. 
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Geokge  Hedges,  plaintiff  in  error,  v.  The  County  of  Madi- 
son, defendant  in  error. 

Error  to  Madison. 

An  action  on  the  case  will  not  lie  against  a  county  in  favor  of  a  person 
injured  hy  reason  of  a  defective  bridge.  The  duty  of  keeping  the  pub- 
lic roads  and  bridges  in  repair,  is  performed  through  the  instrumentality 
of  agents  appointed  by  the  county.  If  a  private  individual  is  injured 
by  a  failure  of  the  agent  to  perform  the  duty  required  by  law,  no  action 
will  lie  against  the  agent,  (a) 

Action  on  the  case,  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error,  in  the  Madison  Circuit  Court, 
and  heard  before  the  Hon,  Sidney  Breese,  at  the  August  term 
1840.  There  was  a  general  demurrer  to  the  declaration, 
which  was  sustained  by  the  Court,  and  judgment  rendered 
thereon  against  the  plaintiff  in  error  for  the  costs  of  suit. 
The  substance  of  the  declaration  is  set  out  in  the  Opinion  of 
the  Court. 

E.  Keating,  for  the  plaintiff  in  error  : 

I.  It  is  a  general  rule,  that  for  every  wrong  or  breach  of 
duty,  an  action  will  lie  in  some  form  for  the  party  injured. 
Minot's  i)ig.  15,  and  cases  there  cited;  Constitution  of  Ills, 
art.  8,  §  12. 

II.  An  action  will  lie  against  a  corporation,  for  a  refusal 
of  its  officers  to  perform  a  duty  required  of  them.  Hussey 
v.  Manufacturers'  and  Mechanics'  Bank,  10  Pick,  415 ; 
Sargent  v.  The  Franklin  Ins.  Co.,  8  do.  90;  Riddle  v.  The 
Proprietors  of  Locks,  dec.  7  Mass.  169. 

III.  It  is  the  duty  of  counties  to  repair  bridges,  &c. 
Gale's  Stat.  595. 

J.  Gillespie  and  W.  Martin,for  the  defendant  in  error: 
I.  The  plaintiff  has  no  cause  of  action  against  the  county. 

The   county  being   a   corporation  at  common    law,  no    suit 

could  be  sustained  for  private  damages. 

1.  Because  it  has  no  fund  out  of  which  to  pay  the  damages, 

(a)  Browing  v.  City  of  Springfield,  17  111.  R.  144  note. 
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and  if  it  be  collected  from  one  of  the  corporators,  he  must 
bring  a  multiplicity  of  suits  to  reimburse  himself,  which  the 
law  abhors.     Bartlett  v  Crosier,  17  Johns.  453. 

2.  That  the  remedy  is  by  indictment  or  information  alone. 
Ibid.  452. 

3.  That  to  make  a  county  liable  to  a  private  individual 
there  must  be  a  certain,  absolute,  statute  duty.  Ibid.  451; 
Mower  v.  The  Inhabitants  of  Leicester,  9  Mass.  248. 

II.  That  where,  by  statute,  a  county  is  liable  to  an  indivi- 
dual, to  entitle  himself  to  recover,  he  must  allege  all  the 
facts,  upon  which  the  statute  grounds  the  action ;  on  this 
principle  alone  the  plaintiff  here  must  fail. 

1.  Because  there  is  no  averment  that  by  statute,  a  liability 
has  incurred  under  the  >  statute.  Bartlett  v.  Crozier,  17 
Johns.  456;  Williams  v.  Hingham,  c&c.  Turnpike  Co.,  4 
Pick.  345  ;  TJie  People,  &c.  v.  The  Commissioners  dec,  7 
Wend.  477. 

2.  Or,  that  the  county  had  the  means  with  which  to  repair 
the  damage. 

III.  The  statute  of  1835,  not  having  imposed  the  duty  of 
repairing  the  bridge  on  the  county,  it  is  not  liable  to  an 
action.     Laws  of  1835,  §§  7,  30. 

1.  Because  the  Supervisor  is  by  law  to  make  the  repair ; 

2.  That  said  Supervisor  is  liable  to  an  indictment  for 
refusing  or  neglecting  to  repair; 

3.  The  county  has  no  fund,  nor  can  it  have  a  fund  out  of 
which  to  repair  the  bridge  until  the  Supervisor  reports  that 
the  costs  will  be  more  than  ten  dollars,  and  that  he  has  not 
the  means. 

4.  Until  said  Supervisor  reports,  the  county  has  nothing  to 
do  with  repairing  the  road,  &c. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.  This  was  a  case  brought  in  the  Madison 
Circuit  Court  at  its  August  term  1839,  by  George  Hedges 
against  the  County  of  Madison. 

The  declaration  was  filed  at  said  term,  and  the  .first  count 
averred  the  following  facts,  to  wit:  that  there  was  a  certain 
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post  road  and  public  highway  within  said  county,  leading  from 
Alton  to  Edwardsville,  and  that  there  was  a  bridge  on  said 
road  over  Cahokia  creek,  within  the  bounds  of  Greenfield 
road  district;  that  said  county  was,  on  the  31st  day  of  Decem- 
ber, 1838,  bound  by  law  to  keep  in  repair  the  highways  and 
public  roads  within  the  limits  of  said  county,  and  cause 
bridges  to  be  made  when  the  same  may  be  necessary,  and  to 
keep  said  bridges  in  repair ;  that  George  Hedges  was  the 
owner  of  a  certain  horse  worth  seventy  five  dollars,  and  that 
on  said  31st  day  of  December,  1838,  he  was  riding  said  horse 
moderately  and  carefully  over  said  bridge,  and  by  reason  of 
the  plank  upon  the  same  being  without  support,  and  put  on 
loosely,  and  carelessly,  and  negligently,  the  horse  fell  through 
the  bridge  and  was  killed.  The  second  count  is  the  same  in 
substance  as  the  first,  with  the  additional  averment  that  the 
bridge  was  in  fact  apparently  secure,  but  in  fact  unsafe. 
To  this  declaration  there  was  a  general  demurrer,  and  the 
demurrer  was  sustained,  and  the  cause  continued  until  August, 
1840,  when  the  Court  gave  judgment  on  the  demurrer  against 
the  plaintiff  in  error  for  costs,  which  judgment  is  now  objected 
to,  and  brought  before  this  Court  for  review. 

The  question,  which  is  here  presented  for  the  first  time,  is 
one  of  consequence  to  the  public.  It  is  the  duty  of  each 
county  to  keep  the  public  roads  and  bridges  in  repair,  and  it 
is  armed  with  what  the  law  deems  ample  powers  to  effect- 
uate this  object  through  the  instrumentality  of  its  agents.  If, 
by  a  failure  to  perform  this  duty,  an  injury  accrues  to  a  private 
individual,  the  question  is,  whether  an  action  on  the  case  will 
lie  against  the  county  for  such  neglect  of  duty.  By  "  An  Act 
to  incorporate  counties"  approved  January  3,  1827,  counties 
are  constituted  a  body  corporate  and  politic,  with  power  to 
make  and  enter  into  contracts,  and  capable  of  suing  and  being 
sued  in  relation  to  such  contracts.  The  law  then  expressly 
provides  that  a  county  may  be  sued  in  its  corporate  name 
upon  any  of  its  contracts,  and  if  a  judgment  be  obtained,  it 
also  provides  the  manner  in  which  the  same  is  to  be  dis- 
charged. There  is,  however,  no  provision  of  law  giving  an 
action  to  recover  damages  in  a  case  like  the  present.  When 

vol.  vi.         69 
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an  individual  charged  with  a  duty  fails  to  perform  it,  by 
which  a  third  party  suffers  injury,  such  an  action  always  lies. 
The  same  rule  is  applicable  to  private  corporations,  and  the 
reason  is,  that  private  corporations  are  voluntary  associations 
of  individuals  for  their  private  benefit.  But  does  the  same 
rule  apply  to  quasi  corporations,  when  the  association  is  not 
voluntary,  but  compulsory  and  not  for  the  benefit  of  the  indi- 
viduals associated,  but  for  the  public  generally  ?  We  are 
constrained  to  think  it  does  not.  The  duties  to  be  performed 
by  a  county  are  for  the  benefit  of  the  public,  and  it  becomes 
the  duty  of  the  public  to  enforce  their  performance,  and  to 
prescribe  a  punishment,  or  penalty  for  a  neglect  or  failure  to 
perform  them.  This  the  law  has  done, — not,  indeed,  by  pun- 
ishing the  corporation  which  would  be  impracticable, — but 
by  providing  a  mode  of  punishing  the  agents  for  failing  to 
perform  their  public  duties.  Such  has  been  the  purport  of 
the  decision,  in  the  case  of  Russell  et  al.  v.  The  Men  dwelling 
in  the  county  of  Devon,  2  Durnford  &  East,  311. 

Kenyon,  Chief  Justice,  in  that  case,  says,  in  his  opinion, 
that  many  of  the  principles  urged  could  not  be  controverted, 
"  as,  that  an  action  would  lie  by  an  individual  for  any  injury 
which  he  has  sustained  against  any  other  individual,  who 
is  bound  to  repair.  But  the  question  here  is,  whether  this 
body  of  men  who  are  sued  in  the  present  action,  are  a  corpo- 
ration, or  quasi  a  corporation  against  whom  such  an  action 
can  be  maintained.  It  it  be  reasonable  that  they  should  be 
by  law  liable  to  such  action,  recourse  must  be  had  to  the 
legislature  for  that  purpose."  The  present  case  is  exactly 
analogous  to  the  case  decided  by  Lord  Kenyon,  and  we  may 
say  with  him,  that  if  the  county  should  be  held  liable,  re- 
course must  be  had  to  the  legislature  for  that  purpose.  The 
inconvenience  of  bringing  a  multiplicity  of  suits,  which  he 
also  urges,  would  not  be  applicable  in  this  State,  but  the 
principle  is  the  same  in  both  cases. 

In  the  case  of  Riddle  v.  Proprietors  of  the  locks  and  canals 
on  Merrimac  river,  7  Mass.  186,  this  question  was  ably 
discussed,  and  the  same  conclusion  arrived  at.  Chief  Justice 
Parsons,  in  delivering  the  Opinion  of  the  Court,  says, — "  We 
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distinguish  between  proper  aggregate  corporations,  and  the 
inhabitants  of  any  district  who  are,  by  statute,  invested  with 
particular  powers  without  their  consent.  These  are,  in  the 
books,  sometimes  called  quasi  corporations.  Of  this  descrip- 
tion are  counties  and  hundreds  in  England,  and  counties, 
towns,  &c,  in  this  State.  Although  quasi  corporations  are 
liable  to  information  or  indictment  for  a  neglect  of  a  public 
duty  imposed  upon  them  by  law,  yet  it  is  settled  in  the  case 
of  Russell  and  others  v.  The  Inhabitants  of  the  county  of 
Devon,  that  no  private  action  can  be  maintained  against  them 
for  a  breach  of  their  corporate  duty;  unless  such  action  be 
given  by  statute." 

In  the  case  of  Bartlett  v  Crosier,  17  Johns.  446,  the  same 
question  was  discussed,  and  it  was  held,  that  no  action  was 
maintainable  against  an  overseer  of  the  highway  at  the  suit 
of  any  private  individual  for  not  repairing  a  bridge.  All 
these  cases  assume  the  ground  that  there  is  no  corporate 
fund  provided  for  this  purpose;  and  the  same  is  applicable  in 
the  present  case,  for  although  each  county  is  enabled  to  pro- 
vide a  fund  for  public  purposes,  this  fund  cannot  be  diverted 
from  their  objects,  and  appropriated  to  private  indemnifica- 
tion, without  express  provision  of  law  for  that  purpose.  In 
order  to  render  a  county  liable  in  a  case  like  the  present,  re- 
course must  be  had  to  the  legislature. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 
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Andrew  Miller,  plaintiff  in  error,  v.  Abel  Dobson,  defen- 
dant in  error. 

Error  to  Madison. 

A.  sued  B.  in  an  action  of  replevin,  to  recover  the  possession  of  certain 
goods.  B.  avowed  the  taking  of  the  goods  as  sheriff  by  virtue  of  a  writ 
of  attachment  in  favor  of  C.  and  against  D.,  and  also  pleaded  property 
in  D.  A.  replied  property  in  himself  and  not  in  D.,  and  on  the  trial 
offered  to  prove  by  D.  a  sale  from  D.  to  him.  A.  objected  to  his  com- 
petency as  a  witness,  but  the  Court  overruled  the  objection,  and  the 
witness  was  sworn  and  testified  :  Held,  that  the  objection  was  properly 
overruled. 

The  provision  of  the  "Act  to  amend  an  Act  regulating  the  mode  of  trying  the 
right  of  property,"  approved  January  30,  1835,  excluding  the  defendant  in 
execution  from  being  a  witness  is  confined  exclusively  to  the  trials  of 
the  right  of  property  under  this  Act  and  that  to  which  it  is  an  amend- 
ment, and  cannot  be  extended  by  construction  to  cases  arising  under 
any  other  statute. 

Where  no  exception  is  taken  in  the  Circuit  Court  to  the  overruling  of  a 
motion  for  a  new  trial,  the  correctness  of  such  a  decision  cannot  be  in- 
quired into  in  the  appellate  Court. 

Keplevin,  in  the  Madison  Circuit  Court,  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error.  The  cause  was 
submitted  to  a  jury,  who  found  a  verdict  for  the  plaintiff  below. 
The  case  is  sufficiently  stated  in  the  Opinion  of  the  Court. 

E.  Keating ',  for  the  plaintiff  in  error  : 

1.  The  common  law  rule  of  evidence  has  been  changed  by 
statute.     Gale's  Stat.  588. 

2.  Every  statute  should  be  so  construed  as  to  give  effect 
to  the  intention  of  the  law  makers,  and  the  spirit  of  the  law 
is  to  be  followed  rather  than  a  strict  adherence  to  the  letter. 
1  Black.  Com.  60;  1  Kent's  do.  460  ;  6  Bac.  Abr.  384,  391. 
Richards  v.  Daggett,  4  Mass.  534 ;  Gibson  v.  Jenney,  15 
do.  205;  Whitney  v.  Whitney,  14  do.  90,  92;  Sickles  v. 
Sharp,  13  Johns.  49 7;  The  People  v.  TJtica  Ins.  Co.  15 
do.  380;  Jackson,  <&c.  v.  Collins,  3  Cowen,  89. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.  The  defendant  in  error  brought  his  action  of 
replevin  against  the  plaintiff  in  error,  in  the  Madison  Circuit 
Court. 
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The  defendant,  for  pleas,  avowed  the  taking  of  the  goods, 
chattels,  &c,  by  him  as  Sheriff  of  the  said  County,  by  virtue 
of  a  writ  of  Attachment,  issued  from  the  office  of  the  Clerk  of 
the  Circuit  Court  of  the  said  County,  at  the  suit  of  one  George 
Pomroy,  and  against  the  estate,  &c,  of  one  Edward  Smith ; 
and  also  pleaded  property  in  the  goods,  chattels,  &c,  attached, 
in  the  said  Edward  Smith. 

The  plaintiff  replied,  that  the  said  goods,  chattels,  &c,  were 
the  property  of  him,  the  said  plaintiff,  and  not  of  the  said  Ed- 
ward Smith.  A  jury  was  impanneled  to  try  the  issue  formed 
on  this  replication,  who  found  a  verdict  for  the  plaintiff.  A 
motion  was  made  by  the  defendant  for  a  new  trial,  and  over- 
ruled by  the  Court,  and  thereupon  judgment  was  rendered 
for  the  plaintiff  on  the  verdict. 

The  defendant  prosecutes  his  writ  of  error  for  the  reversal 
of  that  judgment. 

It  appears  from  a  bill  of  exceptions  taken  and  filed  during 
the  progress  of  the  trial,  that  the  plaintiff  claimed  the  property 
replevied,  under  a  sale  to  him  by  the  said  Edward  Smith,  the 
defendant  in  the  attachment  pleaded  by  the  defendant  in  this 
suit,  and  offered  to  introduce  the  said  Edward  Smith  as  a 
witness  to  prove  said  sale.  The  defendant  objected  to  the 
competency  of  the  said  Smith,  as  a  witness  for  that  purpose, 
but  the  Court  overruled  the  objection,  and  permitted  him  to 
be  sworn  and  testify.  This  opinion  of  the  Court  was  excepted 
to,  and  is  now  assigned  for  error,  as  is  also  the  order  of  the 
Court  overruling  the  defendant's  motion  for  a  new  trial. 

The  counsel  for  the  plaintiff  in  error,  admitting  the  compe- 
tency of  the  witness  on  common  law  principles,  nevertheless 
insists  that  the  rule  of  evidence  governing  in  such  cases,  has 
been  so  changed  by  statutory  provision  as  to  render  him  in- 
competent. 

The  provision  of  the  law  relied  upon  as  excluding  the  wit- 
ness, is  found  in  the  law  entitled  "  An  Act  to  amend  an  Act 
regulating  the  mode  of  trying  the  right  of  Property"  ap- 
proved January  30,  1835,  Gale's  Stat.  588,  and  is  as  fol- 
lows, viz  :  "  In  no  case  of  the  trial  of  the  right  of  property 
under  this  Act,  or  the  Act  to  which  this  is  an  amendment, 
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shall  the  defendant  in  execution  be  a  competent  witness." 
This  language,  it  will  be  perceived,  confines  the  operation  of 
that  rule  of  evidence  settled  by  it,  to  cases  arising  under  the 
Act  in  which  it  is  used,  and  the  Act  to  which  it  is  an  amend- 
ment ;  it  therefore  cannot  be  extended  by  construction  to 
cases  arising  under  any  other  statute.  If  it  would  admit  of 
construction,  we  would  not  hesitate  so  to  extend  it  as  to  make 
it  reach  this  case.  But  it  cannot ;  it  would  do  violence  to 
the  language  used,  to  say  that  the  legislature,  when  express- 
ly limiting  the  operation  of  the  rule  prescribed  by  them  to 
certain  specified  cases,  nevertheless  intended  to  make  it  ex- 
tend to,  and  comprehend  others,  not  within  the  defined  limits. 
The  Court  below,  in  this  particular,  consequently  did  not  err.  (a) 

The  assignment  of  errors  questioning  the  correctness  of  the 
opinion  of  the  Court,  overruling  the  motion  for  a  new  trial 
cannot  here  be  inquired  into,  as  no  exception  appears  to  have 
been  taken  to  it  in  the  Court  below,  Gale's  Stat.  540 ;  but 
if  that  opinion  could  be  here  revised,  no  reason  is  apparent  to 
my  mind,  why  the  verdict  should  have  been  disturbed,  (h) 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Clifton  t.  Bogardus,  1  Scam.  R.  34  and  note ;  Gray  r.  Morey,  26  M.  R.  414. 

(6)  Dickhut  v.  Durrell,  11  111.  R.  72  and  note;  Gill  v.  People,  42  111.  R.  323 ;  Douglas  v. 
Parker,  43  111.  R.  146. 
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Edward  C.  Cook,  plaintiff  in  error,  v.   Bryant  Hall,  de- 
fendant in  error. 

Error  to  Richland. 

A  deed  takes  effect,  under  our  statute,  from  the  time  of  filing  the  same  for 
record,  and  not  from  the  time  it  is  actually  recorded. 

The  seventh  section  of  the  Act  relating  to  the  office,  of  recorder,  requiring  him 
to  keep  a  book,  make  entries,  &c,  is  merely  directory  to  the  recorder, 
and  the  performance  by  him  is  not  indispensable  to  the  validity  of  a 
deed. 

A  grantee  in  a  deed  directed  his  agent  to  take  the  deed  to  the  recorder's 
office  for  record,  and  it  was  accordingly  so  taken,  and  delivered  to  a  per- 
son who  was  acting  as  recorder,  who  indorsed  the  names  of  the  parties 
thereto  upon  it,  three  days  before  the  rendition  of  a  judgment  against 
the  grantor  :  Held,  that  a  person  delivering  a  deed  to  one  who  has  the 
custody  of  the  records,  and  acts  as  recorder,  is  not  required  to  ascertain 
whether  he  is  recorder  de  jure,  but  that  the  delivery  was  sufficient,  and 
should  take  precedence  of  the  judgment. 

On  a  trial  in  the  Circuit  Court,  parol  testimony  as  to  the  time  of  filing  a 
deed  for  record  was  permitted  to  be  given  to  the  jury :  Held,  that  it  was 
properly  received. 

Ejectment,  in  the  Richland  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  William  "Wilson,  at  the  July  term,  1844, 
when  there  was  a  judgment  for  the  defendant  for  costs. 

The  material  facts  will  be  found  in  the  Opinion  of  the 
Court. 

C.  H.  Constable,  and  A.  Lincoln,  for  the  plaintiff  in  error. 
I.     The  mortgage  cannot,  in  this  case,  defeat  the  plaintiff's 
action. 

1.  Because  the  mortgagees,  by  taking  an  absolute  con- 
veyance of  the  premises;  merged,  and  extinguished  the  mort- 
gage. 2  Black.  Com.  177  ;  4  Kent's  Com.  99  to  103  ;  3  Powell 
on  Mortgages,  1088,  XIY.  and  note  (1). 

2.  Because,  admitting  the  mortgage  is  not  technically 
merged,  still  it  is,  as  between  these  parties,  no  defence  to  the 
action.  Collins  v.  Torrey,  7  Johns.  278 ;  Curtis  v.  Bronson, 
19  Johns.  325. 
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II.  The  deed  of  absolute  conveyance,  can  not,  in  this  case, 
defeat  the  plaintiff's  action. 

1.  Because  the  deed  was  not  actually  filed  for  record, 
within  the  meaning  of  the  statute,  before  the  plaintiff's  judg- 
ment became  alien.     1  Bouvier's  Law  Die.  409. 

2.  Because  parol  evidence  of  the  filing  of  the  deed  for 
record  is  inadmissable.  Tracy  v.  JenJcs,  15  Pick.  465  ;  Ames 
v.  Phelps,  18  do,  314. 

E.  D.  Baker,  for  the  defendant  in  error : 

The  law  is  flexible,  and  may  consider  a  lesser  estate  merged 
or  not,  according  to  the  intention  of  the  parties.  Gibson  v. 
Grehore,  3  Pick.  475 ;  Hatch  v.  Kimball,  14  Maine,  (2  Shep- 
ley,)  9.  The  deed  in  this  case  was  not  a  merger,  for  it  was 
not  so  intended  by  the  parties. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.  This  was  an  action  of  ejectment,  instituted  by 
Cook  against  Hall,  to  recover  the  possession  of  certain  real 
estate,  situated  in  Clay  county. 

The  cause  was  heard  by  the  Court  at  the  July  term  1844. 

Both  parties  claimed  title  through  Jacob  Slentz,  who,  in 
March,  1840,  was  seized  in  fee  of  the  premises  in  question. 

The  plaintiff's  case  was  this.  On  the  8th  day  of  October, 
1840,  Seymour  and  Cook  recovered  a  judgment  against 
Slentz,  in  the  Clay  Circuit  Court.  An  execution  was  issued 
thereon,  by  virtue  of  which  the  premises  were  sold  to  Cook, 
the  plaintiff,  on  the  6th  day  of  March,  1841.  On  the  26th 
day  of  August,  1842,  the  sheriff  conveyed  the  premises  to 
Cook,  and  the  sheriff's  deed  was  recorded  on  the  2nd  day  of 
November,  1842. 

The  defendant's  case,  as  shown  by  his  title  papers,  was 
this:  On  the  10th  day  of  March,  1840,  Slentz  conveyed  the 
premises  to  Anderson  and  Flanders,  by  deed  of  mortgage, 
which  was  recorded  on  the  2nd  day  of  June,  1840.  On  the 
3d  day  of  October,  1840,  Slentz  conveyed  the  premises  in 
fee  to  Anderson  and  Flanders.  This  conveyance  purported 
to  have  been  filed  for  record,  on  the  20th  day  of  December, 
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1840,  and  recorded  on  the  14th  day  of  January,  1841.  On 
the  13th  day  of  March,  1841,  Anderson  and  Flanders  con- 
veyed the  premises  in  fee  to  the  defendant,  Hall.  This  con- 
veyance was  recorded  on  the  15th  day  of  March,  1841. 

Hall  then  introduced  the  following  parol  testimony. 

John  Jefferds  testified,  that  Flanders,  one  of  the  grantees, 
in  the  conveyance  from  Slentz  of  the  3d  day  of  October, 
1840,  handed  him  the  deed,  and  requested  him  to  have  it  cer- 
tainly filed  for  record  on  the  morning  of  the  5th  day  of  Oc- 
tober, 1840 ;  that  he  went  to  the  county  seat  and  inquired 
for  the  recorder;  he  was  directed  to  James  M.  Hogue,  to 
whom  he  delivered  the  deed ;  Hogue  received  the  deed,  and 
went  into  a  room  attached  to  the  Court  House,  and  commenced 
writing  on  it. 

Hogue  testified,  that  he*  did  not  recollect  of  ever  having 
seen  the  deed,  nor  did  he  know  any  thing  about  it,  except 
that  the  names  of  the  parties  were  indorsed  on  it,  in  his  hand- 
writing; that  David  Sweezey  was  recorder  on  the  5th  day 
of  October,  1840  ;  witness  acted  as  recorder  by  request  of 
Sweezy,  but  had  no  written  appointment ;  he  did  not  know 
what  he  did  with  the  deed,  or  where  he  placed  it ;  he  did  not 
enroll  it  as  required  by  the  seventh  section  of  the  "  Act  rela- 
ting to  the  office  of  Recorder  /"  no  such  book  as  that  section 
requires,  was  ever  kept  in  the  recorder's  office. 

Palemon  Schooley  testified,  that  he  filed  the  deed  for  record 
in  the  recorder's  office,  on  the  20th  day  of  December,  1840, 
and  so  indorsed  on  it;  he  received  the  deed  from  Hogue, 
who  observed  that  it  had  been  mislaid  or  overlooked  ;  some- 
time prior  to  this,  he  had  received  the  records  and  papers  be- 
longing to  the  recorder's  office  from  Hogue;  witness  acted 
as  deputy  for  Sweezy,  but  had  no  appointment  in  writing. 

It  was  further  proved,  that  Hogue,  had  the  custody  of  the 
records,  and  acted  as  deputy  recorder,  for  some  time  before 
and  after  the  5th  day  of  October,  1840  ;  and  that  after  he 
ceased  to  act,  Schooley  performed  the  duties  of  the  office. 

The  plaintiff  objected  to  the  introduction  of  the  parol  tes- 
timony, and  excepted  to  the  decision  of  the  Court,  permitting 
it  to  be  received. 

vol.  vi.        TO 
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The  Court  found  the  issue  for  the  defendant,  and  rendered 
a  judgment  in  his  favor. .  Cook  prosecutes  a  writ  of  error 
to  this  court.  He  assigns  for  error,  the  introduction  of  the 
parol  evidence,  and  the  rendition  of  the  judgment  in  favor  of 
the  defendant. 

The  second  section  of  the  "  Act  abolishing  the  office  of  State 
Recorder"  approved  January  18th,  1833,  requires  all  deeds 
and  title  papers  relating  to  real  estate,  to  be  recorded  in  the 
county  where  the  same  is  situated. 

•  The  fifth  section  of  the  same  Act  provides,  "  that  from  and 
after  the  first  day  of  August  next,  all  deeds  and  other  title 
papers,  which  are  required  to  be  recorded,  shall  take  effect 
and  be  in  force  from  and  after  the  time  of  filing  the  same  for 
record,  and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers without  notice,  and  all  such  deeds  and  title  papers 
shall  be  adjudged  void,  as  to  all  such  creditors  and  subse- 
quent purchasers  without  notice,  until  the  same  shall  be  filed 
for  record  in  the  county  where  the  same  may  lie."  R.  L.  587. 

A  construction  was  given  to  the  foregoing  provisions  of 
the  Act,  in  the  case  of  Martin  v.  Dryden,  decided  at  the 
present  term.  It  was  there  held,  that  a  purchaser  at  a  sheriff's 
sale,  who  had  not  actual  notice  acquired  title  as  against  a 
prior  conveyance,  unregistered  at  the  time  the  judgment  be- 
came a  lien.  In  this  case,  the  judgment  became  a  lien  on 
the  8th  day  of  October,  1840,  and  there  is  no  proof  that 
Cook  had  any  actual  notice  of  the  prior  deed  to  Anderson 
and  Flanders.  Unless,  therefore,  this  conveyance  was  filed 
for  record  previous  to  the  8th  day  of  October,  1840,  it  is 
void  as  against  the  purchaser  under  the  judgment.  The  deed 
takes  effect  from  the  time  of  filing  it  for  record,  and  not  from 
the  time  it  is  actually  recorded.  If  the  deed  in  question  was 
filed  for  record  previous  to  the  rendition  of  judgment,  then 
Cook  had  constructive  notice,  and  the  title  of  Hall  must  pre- 
vail over  that  derived  under  the  judgment.  The  question 
whether  there  was  a  filing  of  the  deed  on  the  5th  day  of  Oc- 
tober, 1840,  is  the  point  on  which  this  case  must  turn. 

The  seventh  section  of  the  "Act  relating  to  the  office  of 
Recorder"  approved  January  8th,  1829,  requires  the  recor- 
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der  to  keep  a  book,  in  which  he  shall  immediately  make 
entry  of  every  deed  or  writing  brought  into  his  office  to  be 
recorded,  mentioning  therein  the  date,  the  parties,  and  the 
place  where  the  lands  are  situate,  dating  the  entry  on  the 
day  on  which  the  deed  or  writing  was  brought  into  his  office, 
and  shall  record  all  such  deeds  and  writings  in  regular  suc- 
cession, according  to  the  priority  of  time  of  their  being 
brought  into  his  office.  R.  L.  511.  The  law  requires  this 
book  to  be  kept,  and  these  entries  to  be  made,  for  the  pur- 
pose of  furnishing  information  to  creditors  and  purchasers. 
This  book,  when  properly  kept,  enables  them  at  once  to  as- 
certain whether  the  party,  with  whom  they  are  dealing,  has 
made  any  conveyance  which  may  affect  their  interests.  It  is 
the  duty  of  the  recorder  to  comply  strictly  with  this  requisi- 
tion of  the  statute.  This  case  shows,  that  this  important 
duty  has  been  utterly  disregarded  by  the  recorder  of  Clay 
county.  Such  conduct  is  highly  reprehensible,  and  ought 
to  be  most  seriously  condemned.  If  this  is  the  manner  in 
which  recorders  generally  perform  their  duties,  there  is 
really  no  safety  or  security  in  the  registry  laws.  All  who 
purchase  real  estate  will  have  to  run  the  risk  of  a  law  suit, 
and  incur  the  hazard  of  losing  their  title. 

We  are,  however,  of  the  opinion,  that  this  requisition  is 
only  directory  to  the  recorder,  and  that  its  performance 
is  not  indispensable  to  the  validity  of  the  deed.  The  grantee, 
who  has  actually  presented  his  deed  to  the  recorder  for  the 
purpose  of  having  it  registered,  ought  not  to  be  prejudiced 
by  the  mere  failure  of  the  officer  to  make  the  proper  entry. 
The  recorder  is  to  make  the  entry,  and  not  the  party  inter- 
ested in  the  conveyance.  All  the  party  can  do  in  order  to 
have  his  deed  recorded,  is  to  take  it  to  the  office,  and  deliver 
it  to  the  recorder.  When  he  has  done  this,  he  cannot  be 
charged  with  any  default  or  negligence.  The  deed  is  then, 
in  contemplation  of  law,  filed  for  record.  The  entry  by  the 
recorder  is  the  evidence  of  the  filing.  The  deed  ought  not 
to  be  invalidated,  and  the  title  defeated,  by  the  mere  omission 
of  the  recorder  to  perform  the  ministerial  duty  of  making 
the  entry  of  the  filing  of  the  deed  for  record.     If  purcha- 
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sers  or  creditors  are  deceived  and  injured  by  the  neglect 
of  the  recorder,  they  have  their  remedy  against  him.  They 
can  recover  of  him  all  such  damages  as  they  may  sustain,  in 
consequence  of  his  dereliction  of  duty.  It  may  be  said,  that 
the  grantee  should  be  compelled  to  pursue  this  remedy.  To 
this  it  may  be  answered,  that  where  as  in  this  case,  there  are 
two  innocent  parties,  one  of  whom  must  suffer  by  the  negli- 
gence of  the  recorder,  it  is  better  to  protect  the  one  whose 
vigilance  entitled  him  to  a  priority,  and  who,  beyond  all  ques- 
tion would  have  acquired  it,  if  the  recorder  had  performed 
his  duty. 

This  particular  entry  not  affecting  the  validity  of  the  deed, 
the  next  inquiry  is,  was  there  such  a  filing  of  the  deed  as  to 
give  it  effect  as  against  the  judgment  ?  The  intention  of  Flan- 
ders to  have  it  registered  is  manifest.  He  instructed  his 
agent  to  have  it  filed  for  record,  on  the  morning  of  a  particu- 
lar day.  In  pursuance  of  the  instruction,  the  agent  went  to 
the  county  seat,  and  made  inquiry  for  the  recorder.  He  was 
directed  to  Hogue,  who  at  the  time  had  the  custody  of  the 
records,  and  was  acting  as  recorder.  He  actually  delivered 
the  deed  to  Hogue,  who  went  into  his  office,  and  in  the  pres- 
ence of  the  agent  indorsed  the  names  of  the  parties  on  the 
back  of  the  deed,  (a)  This  was  three  days  before  the  judg- 
ment became  a  lien.  This  was  all  a  prudent  man  would  deem 
necessary  or  advisable.  No  laches  can  be  imputed  to  the  gran- 
tees. They  were  not  required  to  ascertain  who  was  the 
recorder  de  jure.  It  was  sufficient  to  ascertain  who  was  in 
possession  of  the  records,  and  discharging  the  duties  of  the 
office.  Whether  the  law  allows  a  recorder  to  perform  his  du- 
ties by  deputy,  is  a  question  which  does  not  properly  arise 
here.  If  there  is  any  doubt  about  the  matter,  it  would  be 
properly  determined  in  a  prosecution  against  him  for  failing 
to  perform  in  person  the  duties  of  the  office.  Under  the  cir- 
cumstances of  this  case,  we  are  inclined  to  the  opinion,  that 
the  acts  of  Hogue  may  be  held  valid  between  these  parties,' 
as  the  acts  of  an  officer  de  facto. 

On  an  attentive  review  of  the  whole  case,  we  are  satisfied 
with  the  decision  of  the  Circuit  Court,  in   admitting  the  evi- 

(<*)  Merrick  v.  Wallace,  19  111.  R.  486 ;  Nattinger  v.  Ware,  41  111.  R.  248. 
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dence  objected  to,  and  in  rendering  judgment  for  the  de- 
fendant. 

It  was  insisted  on  the  argument,  that  there  was  a  merger 
of  the  mortgage  in  the  subsequent  conveyance  in  fee  to  the 
mortgagees.  This  presents  an  interesting  question,  but  as  it 
is  not  necessary  to  a  determination  of  the  case,  we  forbear 
discussing  it,  or  expressing  any  opinion  concerning  it. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Alexander  P.  Field  et  al.,  plaintiffs  in  error,  v.  Moses  M. 
Rawlings,  defendant  in  error. 

Error  to  Gallatin. 

A.  and  others  as  his  sureties  executed  their  Bond  to  B.,  which  contained  a 
condition,  stipulating  that  if  the  Legislature  or  the  Supreme  Court 
should  decide  that  A.  was  not  legally  entitled  to  a  sum  of  money  paid 
to  him  by  B.,  the  money  should  be  refunded.  B.  brought  a  suit  upon 
the  bond,  alleging,  among  other  things,  a  failure  to  pay  the  money,  and 
a  neglect  on  the  part  of  A.  to  procure  the  decision  aforesaid  :  Held,  that 
by  the  terms  of  the  bond,  neither  A.  nor  his  sureties  were  obliged  to 
procure  such  a  decision :  Held,  also,  that  a  decision  of  the  Senate,  or 
either  branch  of  the  Legislature,  would  not  be  sufficient  to  bind  the 
obligors,  (a) 

A  surety  is  only  bound  according  to  the  strict  terms  of  his  contract ;  his 
liability  cannot  be  extended  by  implication. 

Debt  on  bond,  in  the  Gallatin  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiffs  in  error.  The 
case  was  heard  before  the  Hon.  Walter  B.  Scates,  at  the 
May  term  1844,  on  demurrer  to  the  declaration,  which 
demurrer  was  overruled,  and  judgment  rendered  for  the 
plaintiff  in  the  Court  below  for  $1040.25. 

The  substance  of  the  bond,  and  the  declaration  thereon,  is 
set  out  in  the  Opinion  of  the  Court. 

A.  Lincoln,  and  H.  Eddy,  for  the  plaintiffs  in  error,  cited 
1  Chitty's  PI.  354,  as  to  condition  precedent ;  3  Johns.  146  ; 
6  T.  R.  710;  1  Powell  on  Con.  397,  citing  Dyer,  17  a;  Miller 
v.  Stewart,  9  Wheat,  680 ;  S.  C.  3  Peters'  Cond.  R. .  395, 
notes;  5  Coke's  R.  22  a. 

(a)  Markham  v.  Stevenson,  15  111.  R.  209. 
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Z.  Trumbull,  for  the  defendant  in  error,  cited  the  statute 
in  relation  to  the  fees  of  Secretary  of  State,  and  contended 
that  the  charge  for  the  services  performed  was  unauthorized. 
R.  L.  283. 

As  to  the  sufficiency  of  the  declaration,  see  2  Chitty's  PI. 
144,  318;   White  v.  SneU,  5  Pick.  425. 

J.  A.  McDougall,  on  the  same  side,  among  other  things, 
contended  that  the  last  breach  assigned  in  the  declaration, 
was  the  correct  breach.  The  Legislature  had  already  decided 
that  the  fees  were  not  chargeable,  and  a  further  determination 
of  that  question  was  unnecessary. 

The  Opinion  of  the  Court  was  delivered  by 
Shields,  J.  This  was  an  action  of  debt  brought  by  the 
defendant  in  error  against  the  plaintiffs  in  error  in  the  Galla- 
tin Circuit  Court,  on  a  bond  given  under  the  following  cir- 
cumstances, and  with  the  following  condition,  to  wit :  Field, 
as  Secretary  of  State,  presented  to  Rawlings,  as  Fund  Com- 
missioner, an  account  claiming  seventy  five  cents  per  bond, 
for  affixing  the  Seal  of  State  to  one  thousand  State  bonds. 
Rawlings  took  the  bill,  and  took  the  bond  upon  which  this 
suit  is  brought,  executed  by  Field  as  principal,  and  his  co- 
plaintiffs  in  error  as  sureties,  conditioned  that  Field  should 
return  the  money  with  legal  interest  thereon,  in  case  it  should 
be  decided  by  the  Legislature  or  the  Supreme  Court,  that 
the  fees  were  not  legally  chargeable  to  the  Fund  Commis- 
sioner. 

The  declaration  assigns  several  breaches  of  the  condition 
aforesaid. 

1.  A  general  performance  by  the  plaintiff,  and  a  failure  to 
perform  on  the  part  of  the  defendants. 

2.  A  failure  to  pay  the  seven  hundred  and  fifty  dollars  with 
interest,  or  any  part  thereof. 

3.  That  the  said  Field  did  not  have  it  decided  by  the  Legis- 
lature or  Supreme  Court,  that  the  fees  were  not  legally 
chargeable  to  the  Fund  Commissioner. 
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4.  That  the  fees  were  not  legally  chargeable  to  the  Fund 
Commissioner. 

5.  That  the  Legislature,  by  the  Senate  thereof,  at  the 
Twelfth  General  Assembly  of  the  State  of  Illinois,  on  the 
ninth  day  of  January,  1841,  decided  that  the  said  fees  were 
not  legally  chargeable  to  the  Fund  Commissioner. 

The  defendants  below  demurred  to  this  declaration.  The 
Court  overruled  the  demurrer,  and  gave  judgment  for  the 
plaintiff  below.  The  overruling  of  the  demurrer,  and  the 
rendering  of  judgment  are  now  assigned  for  error. 

The  defendants  below  entered  into  a  penal  bond  to  pay  the 
plaintiff  the  sum  of  seven  hundred  and  fifty  dollars,  with 
legal  interest,  in  case  the  Legislature  or  Supreme  Court 
should  decide  that  Field  was  not  legally  entitled  to  that  sum. 
The  stipulation  is  express,  that  such  a  decision  must  be  made 
by  the  Legislature  or  the  Supreme  Court,  before  the  obligors 
shall  be  chargeable  on  the  bond.  But  Field,  it  is  said,  was 
bound  to  procure  that  decision  to  be  made.  Such  is  not  the 
condition.  The  sureties  did  not  stipulate  that  Field  should 
procure  the  decision  to  be  made.  There  is  but  one  single 
stipulation  to  the  bond,  and  we  cannot  insert  an  additional 
stipulation  as  against  the  sureties  by  implication. 

They  are  only  chargeable  according  to  the  strict  terms  of 
the  bond.  The  case  of  Millar  v.  Stewart,  9  Wheat.  680,  is 
decisive  on  this  point.  Justice  Story  there  says,  "  JSrothing 
can  be  clearer,  both  upon  principle  and  authority,  than  the 
doctrine  that  the  liability  of  the  surety  is  not  to  be  extended 
by  implication,  beyond  the  terms  of  the  contract.  To  the 
extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out  in  his  obligation,  he  is  bound,  and  no  further. 
He  has  a  right  to  stand  upon  the  very  terms  of  his  contract." 
This  is  the  doctrine  established  by  all  the  cases,  and  cannot 
be  departed  from  in  this  instance. 

It  is  clear  that,  according  to  this  principle,  a  decision  by 
the  Senate,  or  by  either  branch  of  the  Legislature,  would 
not  be  sufficient.  It  must  be  a  decision  by  the  Legislature, 
according  to  the  terms  of  the  obligation.  This  could  have 
been,  and  can  still  be,  easily  done,  by  joint  resolution.     So 
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far  as  Field  himself  is  concerned,  having  received  the  money 
without  authority  of  law,  or  rather,  contrary  to  law,  he  is  ab- 
solutely liable  to  repay  the  same,  with  interest,  in  an  action 
against  himself.  But  his  sureties  stand  on  a  very  different 
footing,  and  are  only  liable  according  to  the  strict  terms  of 
their  bond. 

The  judgment  below  is,  therefore,  reversed  with  costs,  and 
the  cause  remanded,  with  leave  to  amend  the  proceedings. 

Judgment  reversed. 


James  McCoy,  garnishee,  &c,   appellant,    v.    Chester    K. 
Williams,  appellee. 

Appeal  from   Ogle. 

Under  our  statute,  a  garnishee  is  liable  for  all  that  may  be  in  his  hands,  or 
owing  by  him  to  the  principal  debtor  upon  a  fair  settlement  between 
them,  from  the  service  of  the  garnishment. 

A  garnishee  may  avail  himself  of  any  defence,  that  would  be  properly 
pleadable  as  a  set-off  by  the  laws. 

If  the  plaintiff  shall  allege  that  the  garnishee  hath  not  disclosed  the  true 
amount  of  debts  due  from  him,  to  the  defendant,  the  Court  shall  direct 
without  the  formality  of  pleading,  a  jury  to  be  impanneled  to  inquire  of 
the  true  amount.  If  they  find  for  the  plaintiff,  the  Court  shall  give  judg- 
ment for  him ;  if  for  the  garnishee,  he  shall  recover  his  cost.  On  the 
other  hand,  without  such  allegation  and  issue,  the  answer  is  to  be  taken 
as  true. 

The  plea  of  the  Statute  of  Frauds  is  a  personal  privilege,  like  the  plea  of 
infancy,  which  the  party  may  waive ;  but  another  cannot  plead  it  for 
him,  or  compel  him  to  plead  it. 

When  a  garnishee  is  once  charged,  either  by  proof,  or  his  own  admission 
and  answer,  he  must  show  enough  to  discharge  himself. 

Foreign  Attachment,  in  the  Ogle  Circuit  Court.  The 
suit  was  brought  by  the  appelle  against  one  David  Worden 
as  principal  defendant,  and  the  appellant  and  others  as  gar- 
nishees, and  service  was  had  on  the  latter  on  the  25th  of 
March,  1840. 

At  the  September  term  1841,  "Worden  made  default,  a  jury 
was  called,  damages  assessed,  and  a  conditional  judgment 
rendered  against  the  garnishees. 
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At  the  March  term  1842,  McCoy,  in  obedience  to  a  writ 
of  scire  facias,  answered  the  interrogatories  filed  by  the  plain- 
tiff, and  also  at  subsequent  terms  of  the  Court,  answered 
additional  interrogatories,  which  had  been  filed  by  leave  of 
Court. 

At  the  July  term  1844,  the  cause  came  on  to  be  heard  by 
the  Court  upon  the  answers  of  McCoy,  when  the  Court  ren- 
dered a  judgment  against  him  for  the  sum  of  $112.42,  and 
costs  of  suit,  with  an  award  of  execution.  From  that  judg- 
ment, McCoy  appealed  to  this  Court. 

The  material  parts  of  the  several  answers  are  embodied  in 
the  Opinion  of  the  Court. 

0.  Peters,  for  the  appellant : 

1.  The  answer  of  the  garnishee  is  to  be  taken  to  be  true, 
and  the  facts  stated  are  not  to  be  controverted,  even  though 
such  circumstances  are  disclosed  as  might  lead  to  a  strong 
presumption  of  fraud  and  covin  by  the  defendant,  and  the 
garnishee.  Wliitman  v.  Hunt,  4  Mass.  272-3 ;  Chase  v. 
Bradley,  17  Maine,  (5  Shepley)  93. 

The  answers  are  not  to  be  more  rigidly,  or  differently 
construed  from  what  they  would  be  in  Chancery;  and  if  the 
facts  disclosed  leave  the  matter  in  doubt,  a  judgment  cannot 
be  pronounced,  charging  the  garnishee.  United  States  v. 
Longtree,  5  Mason,  280;  Cushing's  Tr.  Process,  96-97,  §§ 
231,  235. 

To  charge  the  garnishee,  there  must  be  clear  and  determi- 
nate evidence,  free  from  reasonable  doubt,  that  he  has  pro- 
perty in  his  hands.  Gordon  v.  Coolidge,  1  Sumner,  537; 
Harris  v.  Aiken,  3  Pick.  4,  in  note;  Rich  v.  Reed,  22  Maine, 
(9  Shepley,)  28. 

If  plaintiff  is  not  satisfied  with  the  answer,  he  must  sug- 
gest falsity,  and  try  the  question  by  a  jury.  Gale's  Stat.  68, 
§  16.  By  omitting  to  do  this,  he  consents  to  take  the  answer 
to  be  true. 

II.  The  garnishee  has  a  right  to  set  off  all  demands  against 
his  creditor,  which  he  could  avail  himself  of  in  any  form  of 
action,  or  in  any  mode  of  proceeding.      Hathaway  v.  Russell 
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16  Mass.  475;  Smith  v.  Stearns,  19  Pick.  20;  Boston  Type 
Foundry  v,  Mortimer,  7  Pick.  166;  Cushing's  Tr.  Process, 
60,  §§  125,  128. 

The  garnishee  may  retain  in  his  hands  to  meet,  not  only 
an  actual,  but  a  contingent  liability.  Smith  v.  Stearns, 
19  Pick.  20;  Owen  v.  Estes,  5  Mass.  329;  Curtis  v.  Norris, 
8  Pick.  279;  Sergeant  on  Attachment,  94. 

It  is  entirely  immaterial  whether  the  agreements  between 
McCoy  and  Hitt,  and  others,  could  have  been  avoided  or 
not,  under  our  Statute  of  Frauds.  Agreements  to  pay  the 
debt  of  a  third  person  are  not  void,  but  voidable.  The 
Statute  only  debars  the  party  from  bringing  an  action  to 
charge  the  person  making  such  agreement.     Gale  Stat.  315. 

It  does  not  lie  with  an  attaching  creditor,  a  stranger,  to 
compel  a  garnishee  to  plead  the  Statute  of  Frauds,  and  thus 
compel  parties  to  rescind  a  contract  with  which  they  are 
satisfied.  Cahill  v.  Bigelow,  18  Pick.  369;  Swett  v.  Ordioay, 
23  do.  267;    Weed  v.  Jewett,  2  Met.  608. 

III.  The  answers  of  McCoy  deny  any  indebtedness  to 
"Word-en  at  the  time  of  the  service  of  process  upon  him. 

IV.  Before  the  rendition  of  the  judgment,  the  defendant, 
Worden,  had  deceased,  and  his  estate  is  insolvent.  This 
discharges  the  garnishee. 

It  is  the  policy  of  the  law,  to  distribute  the  estates  of 
deceased  persons  rateably  amongst  the  creditors. 

The  property  remains  the  judgment  debtor's  after  the  at- 
tachment ;  the  title  is  not  changed.  If  priority  is  given  to  an 
attaching  creditor,  it  destroys  the  principle  of  equal  or  rate- 
able distribution.  Stamvood  v.  Scovel,  4  Pick.  422  ;  Patter- 
son v.  Patten,  15  Mass.  473;  Billiard  v.  Dame,  7  Pick.  238; 
Sergeant  on  Attachment,  136.  By  our  attachment  Act 
(Gale's  Stat.  70,  §  22,)  a  suit  by  attachment  is  not  to  abate 
by  death  of  the  parties;  but  no  provision  is  made  for  proceed- 
ings against  the  garnishee  after  the  death  of  defendant. 

J.  A.  MeDougall,  for  the  appellee : 

I.  Notwithstanding  an  agreement  by  McCoy  to  pay  third 
persons,  creditors  of  Worden,  if  this  agreement  be  executory 
at  the  time  of  service  of  the  garnishee  process,  he  may  be  held 
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as  garnishee.     Thomas  v.  Godwin,  12  Mass.  144-5;  Sturde- 
vant  v.  Robinson,  18  Pick.  180. 

II.  If  a  garnishee  once  admits  property,  or  money,  to  have 
been  in  his  hands,  he  will  be  charged  unless  he  clearly  dis- 
charges himself.  Oushing's  Trustee  Process,  97 ;  Wright  v. 
Ford,  5  K  Hamp.,  178;  Scott  v.  Bay,  18  Pick.  367;  Graves 
v.  Walker,  21  Pick.  160-2  ;  Shaw  v.  Bunker,  2  Met.  376, 
380. 

III.  The  answer  of  trustee  will,  in  doubtful  cases,  be 
most  strongly  construed  against  him.  Kelley  v.  Bowman,  12 
Pick.  387;  Clark  v.  Brown,  14  Mass.  271-2 ;  Seber  v.  Arm- 
strong, 4  Mass.  206-8. 

It  will  be  seen  from  the  whole  current  of  authorities,  that 
while  the  language  of  trustee  is  not  to  be  distorted  from 
its  proper  signification  to  charge  trustee,  and  while  he  may 
not  be  compelled  to  state  specifically  what  is  not  within  his 
knowledge;  yet,  when  in  matters  that  he  does  understand, 
and  can  answer,  he  answers  indefinitely  or  evasively,  or  fails 
to  render  that  certain  which  he  has  the  power  to  render  cer- 
tain, he  will  be  charged  and  no  where  is  there  any  authority 
that  militates  against  the  second  proposition.  That  is,  when 
he  concedes  that  he  has  had  effects  in  his  hands,  he  must 
clearly,  certainly  and  sufficiently  discharge  himself. 

Why  should  not  the  rule  in  this  case  be  as  strict  as  in 
pleading?  Regard  the  answer  as  a  plea  confessing  and  avoid- 
ing, he  confesses  the  original  indebtedness,  then  sets  about 
discharging  himself  before  the  twenty  fifth  day  of  March,  1840. 
It  will  be  immediately  perceived  that  were  the  Court  to  ap- 
ply the  rules  of  pleading  to  the  several  items,  that  the  allega- 
tions in  the  answers  would  not  constitute  a  good  avoidance. 

The  Massachusetts  authorities  say  that  the  trustee  may  set 
up  in  his  answer,  whatever  he  could  plead  as  set-off  against 
the  direct  claim  of  his  creditor.  I  will  then  ask  the  Court  to 
apply  the  same  rule  of  pleading  to  the  various  items  of  the 
account  presented  by  McCoy.  Each  item  will  have  to  be  re- 
garded severally,  and  the  facts  stated  in  connection  with  each 
as  an  independent  plea,  and  it  will  be  perceived  instantly 
that  the  statements  do  not  amount  to  an  avoidance. 
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In  regard  to  the  decease  of  Worden,  the  authorities  are 
against  his  positions;  but  the  question  could  never  be  raised 
in  this  way,  or  reached  by  the  Court. 

The  Opinion  of  the  Court  was  delivered  by  • 

Scates,  J.*  Williams  sued  out  a  foreign  attachment 
against  David  Worden,  and  served  process  upon  McCoy  as 
garnishee,  on  the  twenty  fifth  day  of  March,  1840.  Judg- 
ment was  rendered  against  Worden  at  the  September  term, 
1841,  for  ninety  five  dollars  and  eighty  cents. 

Interrogatories  were  filed  and  answered,  the  answers 
excepted  to,  and  additional  interrogatories  filed  and  answered ; 
again  excepted  to,  and  further  interrogatories  filed  and  an- 
swered. At  the  July  term  1844,  the  cause  came  on  for 
hearing  upon  the  answers.  The  Court  found  McCoy  in- 
debted to  Worden  in  the  sum  of  one  hundred,  twelve  dollars 
and  forty  two  cents,  for  which  judgment  was  rendered,  to 
which  plaintiff  objects  by  his  assignment  of  errors. 

The  plaintiff  filed  and  exhibited  his  account  against  Wor- 
den, as  a  part  of  his  answer:    The  controversy  arises  upon 
eight  items  of  this  account,  which  charges  Worden  as  debtor 
to  McCoy  as  follows  : — 
"1839,  Aug.  Note  of  subscription  to  Seminary,  $500.00 

"         "       Paid  S.  M.  Hitt,  for  Worden,  1015.00 

1840,  Spring,  Assumed  payment  of  note  to  J.  Cooley     80.75 

1839,  Fall,  Assumed  amount  of  J.  B.  Crist,  235.65 

1840,  April,  Debt  of  Whitner  of   $100,  on  account 
of  Bond  claim,  which  I  made  and   have  paid 

most  of,  and  gave  my  note  for  balance,  100.00 

"     Judgment  against  me  for  $100.00  by  J.  W. 

Jenkins,  of  Worden's  debt,  paid,  90.00 

"     Judgment  on  appeal  by  Phelps,  on  Wordon's 

note  for  $6Q,  I  have  paid  20.00 

"     Paid  to  B.  Heisland  on  judgment  againt  me 

as  garnishee,  all  paid,  35.00 

His  whole  account,  including  these  items,  was,  $2512.85. 


*  Justices  Brownb,  Caton  and  Thomas  did  not  sit  in  this  case. 
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Ity  our  statute,  a  garnishee  is  liable  for  all  that  may  be 
in  his  hands,  or  owing  by  him  to  the  principal  debtor  upon 
a  fair  settlement  between  them,  from  the  service  of  the 
garnishment.  Gale's  Stat.  68,  §  15.  The  garnishee  may 
avail  himself  of  any  defence,  that  would  be  properly  plead- 
able as  a  set-off  by  the  laws.  lb.  71,  §  23;  Smith  v.  Steams, 
19  Pick.  20.  If  the  plaintiffs  shall  allege  that  the  gurnishee 
hath  not  disclosed  the  true  amount  of  debts  due  from  him  to 
the  defendant,  &c,  the  Court  shall  direct,  without  the  for- 
mality of  pleading,  a  jury  to  be  impanneled  to  inquire  of 
the  true  amount;  if  they  find  for  the  plaintiff,  the  Court  shall 
give  judgment  for  him  ;  if  for  the  garnishee,  he  shall  recover 
his  cost.  Gale's  Stat.  68,  §  16.  Without  an  allegation  and 
issue,  then,  the  answer  is  to  be  taken  as  true.  Chase  v. 
Bradley,  17  Maine,  (5  Shepley),  95 ;  Cushing's  Trustee 
Process,  96. 

We  come,  therefore,  to  adjust  this  matter  as  between 
McCoy  and  Worden,  and  upon  the  statements  in  the  answer, 
just  as  we  would,  if  Williams  was  not  before  the  Court ;  yet, 
on  his  acconnt,  giving  the  statute  a  liberal  interpretation  for 
the  detection  of  fraud.  Gale's  Stat.  71,  §  27.  Some  of  the 
items  of  McCoy's  account  have  been  ascertained  and  added, 
and  some  payments  made  on  Worden's  account,  by  him, 
since  the  service  of  process.  But  this  is  immaterial,  if  the 
liability  existed  at  that  time.  The  rights  and  liabilities  of 
the  parties  at  that  time  must  be  adjusted  as  they  existed,  by 
ascertaining  the  state  of  the  account;  and  settlements  and 
payments  may  be  made  afterwards.  Three  of  these  items 
are  parol  assumptions  of  Worden's  debts  to  third  persons. 
These  might  have  been  avoided  under  the  Statute  of  Frauds 
by  McCoy,  if  credit  were  not  originally  given  to  him,  which 
strongly  appears  in  relation  to  the  assumpsit  to  Hitt,  or 
unless  further  time  of  payment  were  given  to  the  debtor, 
which  might  constitute  a  good,  substantial  consideration  to 
support  the  promise.  But  the  plea  of  the  statute  is  a  per- 
sonal privilege,  like  the  plea  of  infancy,  which  the  party  may 
waive.  Another  cannot  plead  it  for  him,  nor  compel  him  to 
plead  it.     Gahill  v.  Bigelow,  18  Pick.   369 ;    Weed  v.  Jewett, 
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2  Met.  608 ;  Swett  v.  Ordwmj,  23  Pick.  367.  The  promise 
is  a  good,  moral  consideration  to  support  the  payment. 

The  only  question  is,  therefore,  whether  these  several 
items  were  subsisting  liabilities  and  demands  between  the 
parties,  on  the  twenty  fifth  day  of  March,  1840,  when  the  gar- 
nishment was  made.  The  answer  states  in  relation  to  the 
note  for  five  hundred  dollars,  that  Worden  gave  it  in  the 
spring  of  1839,  to  the  trustees  of  the  Rock  River  Seminary 
as  a  subscription  on  his  part,  towards  building  the  Seminary. 
McCoy  having  a  contract  with  them  to  put  up  the  building, 
and  being  entitled  by  his  contract  to  advances  in  cash,  this 
note  was  given  to  him  by  the  trustees  in  the  summer  or  fall 
of  that  year,  as  an  advance  of  so  much  cash,  to  enable  him 
to  proceed  with  the  work,  which  he  afterwards  performed  to 
more  than  the  amount.  This  item  was  most  clearly  a  good 
and  subsisting  demand  against  Worden. 

In  relation  to  the  item  of  one  thousand  and  fifteen  dollars, 
paid  to  Hitt,  at  Worden's  request,  he  says  that  Hitt  was  in- 
debted to  him  for  work  and  materials,  at  the  time  he  agreed 
to  pay  him  so  much  for  Worden,  which  was  in  the  winter  of 
1839-40;  that  the  promise  was  made  to  N.  Swingley,  Hitt's 
agent ;  and  that  he  knows  nothing  of  the  consideration  of  the 
indebtedness.  I  can  see  no  reason  to  question  this  item,  as  an 
existing  liability,  on  the  twenty  fifth  day  of  March,  1840,  and 
legally  subsisting,  unless  McCoy  chose  to  plead  the  Statute. 

In  relation  to  the  eighty  dollars  and  seventy  five  cents  paid 
Cooley,  he  says,  that  Cooley  held  a  note  for  that  amount 
against  Worden  ;  that  in  the  fall  of  1839,  Worden  requested 
him  to  pay  it  to  Cooley,  and  during  the  same  fall  he  promised 
Cooley  to  pay  it.  This  liability  on  his  promise  is  sufficient  to 
entitle  him  to  pay  it. 

The  item  of  two  hundred,  thirty  five  dollars  and  sixty  five 
cents  paid  Crist,  was  an  assumption  to  Christ  for  Worden,  be- 
fore Crist  delivered  the  goods  to  Worden ;  he  assumed  the 
liability  to  Crist  in  the  fall  of  1839,  at  Worden's  request. 
Crist  obtained  a  judgment  against  him,  and  he  paid  it  in  car- 
penter's and  joiner's  work  in  the  summer  of  1841.  The 
principles  I   have  laid   down   in  relation   to  the  Statute   of 
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Frauds,  and  the  existence  of  the  liability  at  the  service  of 
process,  would  clearly  admit  this  item  as  a  good  set-off  against 
Worden,  subsisting  at  that  time. 

The  item  of  one  hundred  dollars  paid  Whitner  on  the  Bond 
claim  is  explained  thus :  Worden  purchased  a  claim  of  land 
from  Bond  ;  when  he  left  the  country,  he  requested  McCoy 
to  lease  it  out.  He  did  so  to  Whitner,  but  Bond  would  not 
give  possession,  because  Worden  had  not  paid  him.  Whitner 
claimed  one  hundred  dollars  damages  upon  the  lease  of 
McCoy ;  they  referred  the  matter  to  arbitrators,  who  awarded 
that  McCoy  should  pay  that  amount,  for  which  he  gave  his 
note,  and  has  since  paid  most  of  it.  The  request  and  lease 
were  made  in  the  fall  of  1839.  He  acted  merely  as  agent 
for  Worden  in  the  matter,  and  had  no  interest  in  the  claim. 
This  is  sufficient  to  entitle  him  to  set  it  off  on  settlement 
with  Worden. 

In  relation  to  the  items  of  ninety  dollars  to  Jenkins,  and 
twenty  dollars  to  Phelps,  for  which  McCoy  became  bound  by 
signing  an  appeal  bond  with  Worden,  and  on  which  they  have 
recovered  judgment,  &c,  he  states  no  time,  as  the  date  of 
the  appeal  bonds.  The  answers,  in  which  he  states  these 
matters  of  discharge  for  so  much,  were  filed  in  this  cause  in 
September,  1842,  and  May,  1844.  If  the  appeal  bonds  had 
been  signed  before  the  twenty  fifth  day  of  March,  J  840,  I 
should  have  no  hesitation  in  allowing  him,  under  the  provi- 
sions of  the  twenty  third  section  of  the  attachment  law, 
(Gale's  Stat.  71,)  to  set  off  these  items,  and  so  indemnify 
himself  against  a  future  contingent  liability,  but  which  he 
will  certainly  incur  in  this  case  on  account  of  the  insolvency 
and  death  of  Worden.  But  for  any  thing  we  can  infer  in  this 
case,  these  appeal  bonds  may  have  been  signed  after  the  gar- 
nishment. This  supposition  receives  strength  from  the  fact 
that  there  appears  to  have  been  many  suits  against  Worden 
about  this  time,  and  the  further  fact,  that  Worden  was  in  the 
country  on  the  sixth  day  of  June,  1840,  and  made  a  partial 
settlement  with  McCoy. 

The  rule  applicable  to  such  a  case  is,  that  when  a  garni- 
shee is  once  charged,  either  by  proof  or  his  own  admission 
and  answer,  he  must    show   enough   to   discharge    himself. 
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Wright  v.  Ford,  5  N.  Hamp.  178 ;  Cushing's  Trustee  Pro- 
cess, 97,  §  233.  Not  having  shown  sufficient  matter  of  dis- 
charge in  relation  to  these  items,  they  cannot  be  deducted 
from  Worden's  account,  as  it  stood  on  the  twenty  fifth  day  of 
March,  1840.  He  might  easily  have  given  the  dates  of  the 
appeal  bonds.  Not  doing  so,  and  stating  no  other  facts,  or 
circumstances  from  which  it  can  be  drawn,  his  discharge  fails. 

The  payment  to  Wilson  was  on  a  jugdment  of  the  Circuit 
Court  against  him  as  garnishee  of  Worden.  Upon  this,  he 
should  state,  also,  the  time  of  the  judgment  and  the  service 
of  the  garnishment. 

The  payment  to  Heisland  is  on  the  same  footing  in  the 
proof  and  principle,  as  those  to  Jenkins  and  Phelps,  as  is  also 
the  payment  to  Wilson. 

1  have  thus  examined  and  disposed  of  the  several  items  in 
dispute  on  this  settlement.  The  whole  account  of  McCoy 
amounts  to  the  sum  of  two  thousand,  three  hundred,  sixty 
seven  dollars  and  seventy  one  cents,  after  excluding  the  items 
paid  to  Jenkins,  Phelps,  Heisland  and  Wilson. 

There  is  no  proof  of  indebtedness  by  McCoy  to  Worden, 
except  what  is  stated  in  McCoy's  answers.  He  states,  that 
Worden  presented  an  account  to  him  amounting  in  all  to  the 
sum  of  two  thousand,  four  hundred,  seven  dollars  and  seventy 
seven  cents,  which  he  admits,  except  the  sum  of  one  hundred, 
seven  dollars  and  seventy  five  cents,  which  he  denies.  The 
amount  admitted,  then,  is  two  thousand,  three  hundred  dol- 
lars, and  two  cents.  Deduct  this  from  the  amount  of  his 
account  allowed,  leaves  a  balance  due  McCoy  of  sixty  seven 
dollars  and  sixty  nine  cents.  Finding  the  balance  thus  in 
favor  of  McCoy,  it  is  unnecessary  to  examine  the  remaining 
question  presented  in  this  case. 

We  are  of  opinion  that  the  judgment  be  reversed  with 
costs,  and  that  McCoy,  the  garnishee  be  discharged.* 

Judgment  reversed. 

*  After  the  delivery  of  the  foregoing  Opinion,  amotion  to  remand  the  cause  was  made 
for  the  purpose  of  having  an  opportunity  to  contest  the  truth  of  the  answer  of  the  gar- 
nishee, but  it  was  denied.  The  Court  held  that  the  answer  should  have  been  contested, 
in  the  first  instance,  and  could  not  now  be  done,  (a) 

(a)  Laselle  v.  Francis,  4  Scam.  R.  423. 
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Hiram  "Waterman,  plaintiff  in  error,  v.   Solomon  "W.  Bris- 
tol et  al.,  defendants  in  error. 

Error  to  Boone. 

When  an  appeal  is  taken  to  the  Circuit  Court  from  a  judgment  of  a  justice 
of  the  peace,  that  Court  does  not  review,  or  revise  the  decision  of  the 
justice,  but  investigates  the  case  as  if  it  had  never  undergone  a  previous 
investigation,  (a) 

On  appeal  the  Circuit  Court  may,  in  its  discretion,  allow  amendments  not 
only  of  the  appeal  bond,  but  also  of  the  original  accounts  filed  in  the 
case.  Either  party  may  file  additional  accounts,  upon  such  terms  as  the 
Court  may,  in  the  exercise  of  that  discretion,  direct.  But  such  accounts* 
when  filed  by  the  plaintiff  and  proved,  and  the  offsets  are  deducted 
must  not  exceed  the  original  demand  indorsed  upon  the  back  of  the 
process. 

This  cause  was  originally  commenced  before  Albert 
Neeley  Esq.,  a  justice  of  the  peace  of  Boone  county,  by  the 
defendants  in  error,  against  the  plaintiff  in  error.  The  defend- 
ants not  appearing,  judgment  was  rendered  against  them  for 
$47.56,  and  costs  of  suit.  Subsequently  he  appealed  to  the 
Circuit  Court,  and  at  the  September  term  1842,  the  plain- 
tiffs obtained  leave  to  file  an  additional  account,  not  exhibited 
at  the  trial  before  the  justice,  when  the  cause  was  tried  by 
the  Court,  and  judgment  rendered  for  the  plaintiffs  for  $63. 
91,  and  costs  of  suit. 

W.  T.  Burgess,  and  L.  Davis,  for  the  plaintiff  in  error : 

1.  On  the  trial  of  an  appeal  from  a  justice  of  the  peace, 
the  same  matter  can  only  be  tried  in  the  Circuit  Court. 

2.  The  statute  (Gale's  Stat.  406,  §  16,)  requires  the  par- 
ties to  bring  forward  all  their  demands,  or  be  barred.  Brook- 
hank  v.  Smith,  2  Scam.  78. 

3.  The  appeal  bond  was  entered  into  by  the  parties  with 
reference  to  a  suit  upon  a  particular  subject  matter,  and  their 
liability  in  justice  extends  only  so  far.  In  this  judgment, 
they  are  made  liable  for  other  and  different  matters. 

Anson  8.  Miller,  for  the  defendants  in  error : 

The  main  question  before  the  Court  arises  on  the  construc- 

(a)  Shook  v.  Thomas,  21  111.  R.  87. 

vol.  vi.        72 
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tion  of  "An  Act  concerning  Justices  of  the  Peace  and  Con- 
stables" Gale's  Stat.  410,  §  35,  which  provides  that  in  cases 
of  appeal  from  justices  of  the  peace,  "the  Circuit  Court 
shall  at  any  time  admit  such  amendments  of  the  papers  and 
proceedings,  as  may  be  necessary  to  a  fair  trial  of  the  case 
upon  its  merits." 

The  question  is,  as  to  the  character  and  extent  of  these 
amendments.  There  was  no  error  in  allowing  the  plaintiff  to 
amend  his  bill  of  particulars  in  the  Circuit  Court.  This  was 
"necessary  to  a  fair  trial  of  the  case  upon  its  merits,"  was  a 
matter  in  the  discretion  of  the  Court,  and  this  discretion  ap- 
plies to  all  papers,  to  bills  of  particulars  as  well  as  process, 
to  matters  of  substance  as  well  as  to  those  of  form.  The 
amendments  are  permitted  with  a  view  to  substantial  justice 
between  the  parties,  and  the  cause  is  tried  de  novo  in  the  Cir- 
cuit Court. 

This  view  is  confirmed  by  "An  Act  to  amend  the  several 
laws  in  relation  to  appeal  bonds  and  the  trial  of  appeals." 
Laws  of  1838-9,  291,  §  4,  which  provides  that  the  Circuit 
"Court  shall  try  the  cause  upon  its  merits,  and,  in  all  cases 
of  appeals  from  a  justice  of  the  peace,  shall  give  judgment 
according  to  the  rights  of  the  parties,  unless  it  shall  appear 
from  the  evidence  that  the  justice  had  no  jurisdiction  of  the 
subject  matter  of  the  suit."  The  doctrine  was  recognized 
by  this  Court,  in  the  case  of  Webb  v.  Zasater,  4  Scam.  547, 
548;  and  though  in  that  case  the  question  arose  as  to  the  de- 
fendant's right  to  amend,  yet  no  distinction  is  made,  either  in 
that  case,  or  any  of  the  statutes  between  the  rights  of  the 
plaintiff  and  defendant  in  this  respect.  The  Court  shall  ad- 
mit amendments  "of  the  papers,  and  proceedings,"  without 
restriction  to  either  of  the  parties.  The  Revised  Statutes 
of  Indiana,  and  the  case  of  Nelson  v.  Zink,  3  Blackf.,  cited 
by  the  opposite  counsel,  strengthen  rather  than  weaken  this 
position. 

The  sixteenth  section  of  the  Act  first  referred  to,  and  so 
much  relied  on  by  the  other  side,  does  not  conflict  in  the  least 
with  the  construction  given  to  the  thirty  fifth  section.  It 
provides  that  "each  party  shall  bring  forward  all  his  or  her 
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demands  against  the  other,  which  can  be  consolidated,"  &c, 
or  be  forever  debarred  from  suing  for  such  debt  or  demand. 
The  object  of  the  statute  was  to  prevent  a  multiplicity  of 
suits  for  that  which  might  be  "consolidated  into  one  action  or 
defence,"  and  that  a  final  judgment  should  be  conclusive 
upon  the  parties.  McKinney  v.  Finch,  1  Scam.  152.  The 
party  is  precluded  from  bringing  a  new  suit  on  his  neglected 
demands  ;  but  the  Circuit  Court  on  appeal,  may  permit  him 
to  file  the  same  by  an  amendment  in  the  action  already  com- 
menced. Nothing  in  the  record  shows  that  the  amount  re- 
covered by  the  defendants  in  error  exceeded  the  demand 
originally  indorsed  on  the  back  of  the  summons  from  the  jus- 
tice's Court.  There  is  no  complaint  that  surprise  or  injustice 
was  caused  by  the  amendment.  The  exercise  of  the  dis- 
cretionary power  of  the  Court  in  allowing  the  amendment  is 
the  sole  ground  of  error.  The  authorities  all  show  there  was 
no  error;  and  that  the  judgment  below  should  be  affirmed 
with  costs. 

O.  Peters,  on  the  same  side: 

It  is  a  question  of  discretion  with  the  Circuit  Court 
whether  to  allow  the  amendment  or  not.  The  case  of  Webb 
v.  Lasater  is  decisive  of  this  point.  Nor  does  the  case  of 
Brookbanh  v.  Smith,  2  Scam.  78,  which  has  been  cited  and 
relied  upon  by  the  other  side,  necessarily  imply  the  contrary. 
In  that  case,  the  Court  in  its  discretion  refused  the  amend- 
ment, and  though  the  decision  was  sustained,  the  case  does 
not  show  that  this  Court  intended  to  deny  tho  Circuit  Court 
the  exercise  of  its  discretion  in  allowing  amendments  in  such 
cases. 

From  the  notoriously  loose  and  irregular  manner  of  doing 
business  in  Justices'  Courts,  there  are  strong  reasons  for  the 
exercise  of  the  discretion  of  the  Circuit  Court  in  cases  of 
appeals,  to  prevent  injustice.  If  this  is  a  matter  of  discretion 
there  is  an  end  of  the  case,  because  what  rests  in  the  discre- 
tion of  the  Circuit  Court  cannot  be  assigned  for  error  in  this 
Court.     1  Peters'  Dig.  203;  4  Cowen,  503. 

The  case  of  Nelson  v.  Zink,  3  Blackf.  101,  is  not  applica- 
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ble.  In  that  case,  the  Court  was  prohibited  by  statute  from 
allowing  amendments,  and  expressly  required  to  try  this  case 
on  appeal,  without  any  substantial  amendment  or  alteration 
whatever.  The  whole  course  of  legislation  on  the  subject  of 
Justices'  Courts  in  this  State  manifests  an  intention  on  the 
part  of  the  legislature  to  have  cases,  brought  in  these  inferior 
Courts,  tried  on  their  merits  and  to  divest  them  of  techni- 
calities so  that  justice,  and  not  injustice,  may  be  done  to  the 
parties.     Laws  1838-9, 291. 

L.  Davis,  for  the  plaintiffs  in  error,  in  conclusion : 

The  case  of  Webb  v.  Lasater,  cited  by  the  other  side,  is  in 
conflict  with  the  case  of  Brookbank  v.  Smith.  The  Court 
travelled  out  of  the  record  in  that  case,  and  what  is  there 
said  as  to  the  discretion  of  the  Court  is  mere  dicta. 

In  Indiana,  either  party  may  amend,  &c,  upon  the  pay  ment 
of  costs.  Nelson  v.  Zink,  3  Blackf.  103.  But  this  is  by  vir- 
tue of  a  statute,  while  in  this  State  we  have  no  such  statute. 

The  cases  cited  from  Peters'  Digest,  were  cases  where 
amendments  were  made  in  the  same  Court  where  they  were 
originally  brought,  and  have  no  application  to  the  case  at  bar. 
In  conclusion,  we. contend  that  the  amendment  allowed  was 
not  within  the  discretion  of  the  Court. 

The  Opinion  of  the  Court  was  delivered  by 
Shields,  J.*  On  the  fifth  day  of  May,  1842,  Bristol  and 
McKnight,  defendants  in  error,  commenced  a  suit  on  a 
promissory  note  before  Albert  Neely,  Esq.,  a  justice  of  the 
peace  of  Boone  county,  against  Hiram  Waterman,  the  plain- 
tiff in  error,  who,  being  served  with  process,  and  failing  to 
appear,  judgment  was  rendered  against  him  on  the  tenth  day 
of  May,  for  forty  seven  dollars  and  fifty  six  cents  debt,  and 
one  dollar  and  seventeen  cents  cost.  From  this  judgment 
"Waterman  appealed  to  the  Circuit  Court  of  Boone  County, 
and  at  the  September  term  of  said  Court,  1842,  Bristol  and 

*  Justices  Browne,  Thomas,  and  Caton  did  not  sit  in  this  case. 
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McKnight  asked  and  obtained  leave  to  file  an  additional  ac- 
count. By  consent  of  the  parties,  the  cause  was  tried  by  the 
Court,  and  judgment  rendered  in  favor  of  Bristol  and  Mc- 
Knight against  Waterman,  for  the  sum  of  sixty  three  dollars 
and  ninety  one  cents,  and  costs  of  suit.  Waterman  prosecu- 
ted his  writ  of  error  to  this  Court,  and  assigns  for  error,  the 
decision  of  the  Circuit  Court  allowing  plaintiffs  to  file  an  ad- 
ditional account. 

When  an  appeal  is  taken  to  the  Circuit  Court,  from  the 
judgment  of  a  justice  of  the  peace,  that  Court  does  not  re- 
view or  revise  the  decision  of  the  justice.  It  enters  upon  the 
trial  of  the  cause  de  novo.  It  investigates  the  whole  case, 
as  if  it  had  never  undergone  a  previous  investigation,  and  by 
the  thirty  fifth  section  of  "  An  Act  concerning  Justices  of  the 
Peace  and  Constables"  approved  February  3,  1827,  it  is  di- 
rected to  "  admit  such  amendments  of  the  papers  and  pro- 
ceedings as  may  be  necessary  to  a  fair  trial  of  the  cause  upon 
its  merits."  The  authority  to  amend  both  papers  and  pro- 
ceedings, evidently  embraces  not  only  the  appeal  bond,  and 
also  the  original  accounts  filed  in  the  cause.  This  power, 
however,  which  is  from  its  very  nature  discretionary,  should 
be  exercised  with  great  caution,  and  only  to  do  substantial  jus- 
tice between  the  parties.  The  fourth  section  of  "  An  Act  to 
amend  the  several  Laws  in  relation  to  Appeal  Bonds,  and 
trial  of  Appeals"  approved  March  2,  1839,  corroborates  this 
view  of  the  subject.  It  directs  that  after  the  Circuit  Court 
obtains  jurisdiction  of  the  persons,  the  simple  inquiry  is, 
whether  the  justice  had  jurisdiction  of  the  subject  matter  of 
the  suit,  and  if  so,  the  Court  shall  then  proceed  to  try  the 
cause  upon  its  merits,  without  any  reference  to  the  form  or 
service  of  the  summons,  or  the  proceedings  before  the  justice. 
Is  is  difficult  to  educe  any  other  meaning  from  this  legisla- 
tion, than  a  wish  to  dispense  with  every  formal  and  technical 
objection,  which  might,  in  any  degree,  obstruct  the  investi- 
gation of  little  neighborhood  controversies  on  their  naked 
merits. 

The  case  of  Brookbank  v.  Smith,  2  Scam.  78,  is  regarded 
as  an  authority  against  this  position.  In  that  case,  the  Circuit 
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Court,  on  appeal,  refused  to  allow  plaintiff  to  file  additional 
accounts.  This  was  the  exercise  of  a  discretionary  power, 
and  could  not  be  assigned  for  error.  Upon  a  new  trial  being 
granted,  the  plaintiff  offered  to  give  evidence  of  the  accounts 
which  he  had  thus  offered  to  file,  and  which  the  Court  had 
previously  rejected.  This  the  Court  very  properly  refused. 
If  the  Court  had  the  power  to  refuse  leave  to  file  additional 
accounts,  it  had  the  power  to  reject  evidence  in  relation  to 
such  accounts.  This  Court  decided  the  case  correctly,  but 
the  ground  upon  which  the  decision  is  based  in  the  written 
Opinion,  is  certainly  calculated  to  give  rise  to  the  impression 
that  neither  party  could,  in  any  case,  be  permitted  to  file  ad- 
ditional accounts  in  the  appellate  Court. 

The  law  which  requires  the  parties  to  a  suit  before  a  jus- 
tice, to  bring  forward  and  consolidate  all  their  demands  which 
are  capable  of  consolidation,  or  be  forever  barred  from  a 
recovery  of  the  same,  is  evidently  intended  to  prevent  a  mul- 
tiplicity of  suits  for  what  may  be  embraced  in  one.  This 
object  is  an  excellent  one,  and  can  be  fully  attained  by 
allowing  either  party  upon  just  and  equitable  terms  to  file 
additional  accounts,  before  trial.  It  would  be  a  very  harsh 
rule  of  law  to  deny  a  party  the  benefit  of  a  just  demand 
merely  because,  by  some  oversight,  he  might  happen  to  omit 
it  in  his  original  account.  There  must  be  some  salutary  dis- 
cretion exercised  in  such  cases,  and  this  discretion  should  be 
exercised  in  such  a  way  as  to  do  substantial  justice  between 
the  parties.  When  an  amendment  is  allowed,  the  other  party 
may,  if  necessary,  obtain  a  continuance,  and  that  at  the  costs 
of  the  party  obtaining  the  amendment.  We  are  unable  to 
see  how  any  injury  can  possibly  result  from  such  a  course. 
This  was  the  view  taken  of  this  questiou  in  Webb  v.  Lasa- 
ter,  4  Scam.  547.  So  far  as  the  plaintiff  is  concerned,  the 
judgment,  in  his  favor,  cannot  exceed  the  original  demand 
indorsed  on  the  back  of  the  process.  Dowling  v.  Stewart, 
3  Scam.  193.  The  only  benefit,  therefore,  which  he  can  de- 
rive from  the  filing  of  additional  accounts,  is  to  rebut  accounts 
which  the  defendant  may  unexpectedly  bring  forward,  and 
against  the  original  demand,  in  order  to  reduce  it.     There  is 
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nothing  on  the  record  of  the  case  now  under  consideration 
to  show  the  amount  of  the  original  demand  as  indorsed  on 
the  back  of  the  summons,  and  in  the  absence  of  any  thing 
being  shown  to  the  contrary,  we  are  bound  to  presume  that 
the  judgment  of  the  Circuit  Court  did  not  exceed  such 
demand. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

Judgment  affirmed. 


David  Broadwell  et  al.y  for  the  use  of  Michael  Thompson 
et  ux.,  plaintiffs  in  error,  v.  John  B.  Broadwell,  defendant 
in  error. 

Error  to  Sangamon. 

Although  the  rule  of  law  is  inflexible,  that  a  written  instrument  can- 
not be  altered  by  parol  proof,  yet  the  Court  of  Chancery  will  never  hes- 
itate to  rectify  mistakes  in  fact,  which  have  occurred  in  drawing  up 
the  paper,  when  a  proper  case  is  presented  and  clearly  proved,  and  then 
carry  into  effect  the  instrument  when  thus  corrected,  as  if  it  had  been 
written  as  the  parties  supposed  it  was  at  the  time. 

Where  parties  make  a  particular  agreement,  which  is  correctly  reduced 
to  writing,  the  Court  will  be  confined  to  the  writing  itself  to  ascertain 
what  was  their  intention ;  and  will  not  inquire  whether  the  parties  did 
not  intend  to  effectuate  a  different  object  from  that  which  the  legal  effect 
of  the  instrument  indicates. 

Where  an  agreement  is  made  in  ignorance  of  some  material  fact,  the 
Court  will  extend  relief,  but  will  not  make  a  new  agreement  for  the  par- 
ties. But  if  the  parties  are  acquainted  with  all  the  facts  on  which  their 
rights  depend,  and  then  enter  into  an  agreement  under  a  misapprehension 
as  to  the  nature  and  extent  of  those  rights,  Courts  of  Equity  rarely,  if 
ever,  interfere  with  them,  (a) 

Formerly  Courts  would  not  relieve  against  a  mistake  of  facts,  unless  it 
was  admitted  by  the  defendant ;  but  latterally  they  have  allowed  the  de- 
fendant's answer  to  be  disproved,  though  they  have  never  rectified  any 
such  mistake,  unless  it  was  admitted  by  the  defendant,  or  was  most  clear- 
ly and  explicitly  proved. 

Fraud  is  an  exception  to  the  rules  laid  down,  and  that  may  as  well  be 
committed  in  an  intentional  misrepresentation  of  the  law  as  of  the  facts. 
When  that  is  established,  the  Courts  will  not  only  refuse  to  enforce  a 
specific  performance  of  the  agreement,  but  they  will  relieve  against  it. 

A  specific  performance  will  not  be  decreed,  unless  the  agreement  has 
been  entered  into  with  perfect  fairness,  and  without  misapprehension, 
misrepresentation  or  oppression.  A  meritorious  case  must  be  presented 
before  the  Court  will  act  affirmatively  to  enforce  specifically  the  agree- 
ment. 

(a)  Shover  v.  Davis,  13  111.  R.  398,  and  note  ;  Sibert  v.  McAvoy,  15  111.  R.  109,  and  note ; 
Bank  of  U.  S.  v.  Daniel,  12  Pet.  U.  S.  R.  55. 
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Where  a  particular  word  or  phrase  has  a  particular  or  technical  meaning 
in  a  particular  neighborhood,  or  at  a  particular  period,  and  that  word  or 
phrase  is  used  in  an  instrument  made  at  that  place  or  time,  it  is  compe- 
tent to  show  that  meaning  by  parol. 

In  applications  for  specific  performance  of  agreements,  it  is  immaterial 
what  the  form  of  the  instrument  is,  whether  it  be  a  covenant,  or  a  penal 
bond  with  a  condition  to  do  the  thing. 

Where  the  performance  of  a  thing  is  secured  by  a  penalty,  the  doing 
of  the  thing,  and  not  the  payment  of  the  penalty,  is  considered  the  sub- 
stance of  the  transaction.  The  parties  may,  however,  stipulate,  that 
the  obligor  shall  have  the  option,  either  to  do  the  thing,  or  pay  the  pen- 
alty; but  such  a  construction  will  not  be  given  to  the  instrument,  unless 
it  is  clear,  from  the  face  of  it,  that  such  was  the  intention  of  the  par- 
ties, (a) 

Bill  in  Chancery  for  a  specific  performance,  &c,  in  the 
Sangamon  Circuit  Court,  brought  by  the  plaintiffs  in  error 
against  the  defendant  in  error,  and  heard  before  the  Hon. 
Samuel  II.  Treat.  The  following  is  a  copy  of  the  instrument, 
a  specific  performance  of  which  was  sought  to  be  enforced : 
"Know  all  men  by  these  presents,  that  I,  John  B.  Broadwell, 
am  held  and  stand  bound  unto  David  Broadwell,  Sarah  Broad- 
well and  others,  in  the  penal  sum  of  one  thousand  dollars — 
sealed  and  dated  the  4th  of  January,  1 827.  The  condition  of 
this  obligation  is,  that  if  the  said  John  B.  B.  shall  make  unto 
the  said  David  Broadwell,  Sarah  Broadwell,  and  others  a 
deed  for  certain  land,  (describing  it.)  It  is  agreed  and  un- 
derstood that  if  Mary  Jane  Sweat  and  William  Broadwell,  or 
either  of  them  shall  live  to  lawful  age,  and  the  said  John  B. 
shall  make  a  deed  to  them,  or  either  of  them,  to  the  one  equal 
half  of  the  above  described  land,  then  this  obligation  to  be 
void  and  of  no  more  effect  than  as  though  the  deed  had  been 
made  to  the  first  parties  named — the  true  intent  and  meaning 
of  this  obligation  being,  that  if  Mary  Jane  Sweat  and  William 
Broadwell  shall  live  to  lawful  age,  they  are  to  have  the  land 
equally  divided  between  them  ;  and  if  either  or  both  of  them 
should  die  before  they  arrive  at  lawful  age,  their  parts  are  to 
go  to  the  persons  first  named.     (Signed,) 

John  B.  Broadwell.  (seal.)" 

A  decree  was  rendered  in  the  Court  below  substantially  as 
follows :  That  said  John  B.  Broadwell  have  the  right  to  convey 
half  the  land  mentioned  in  the  bond,  to  the  complainants,  or  to 

(a)  Fitzpatrick  y.  Beattjr,  ante  454. 
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pay  Michael  Thompson,  in  right  of  the  said  Mary  Jane 
Thompson,  the  sum  of  $500  ;  and  the  said  Broadwell  having 
elected  to  pay  the  said  sum  of  money  by  his  answer,  the 
Court  decrees,  that,  on  or  before  the  next  day  of  the  term  of 
the  Court,  he  pay  the  sum  of  five  hundred  dollars,  with 
legal  interest  from  the  first  day  of  April,  1841,  and  the  costs 
of  this  suit. 

A.  K.  /Smedes,  for  the  plaintiffs  in  error,  submitted  the 
following  brief: 

There  are  three  errors  assigned  in  this  cause,  but  the  first 
includes  the  second,  and  must  be  decisive  of  the  case.  I 
shall  only  notice  it.  That  assignment  is:  "  The  Court  erred 
in  deciding  that  John  B.  Broadwell,  the  defendant  in  error, 
should  elect  to  pay  the  penalty,  as  the  bond  is  expressly  for 
the  conveyance  of  the  land." 

The  Court  will  see  from  the  record  in  this  case,  that  this 
was  a  bill  to  compel  the  defendant  in  error  to  convey  to  the 
plaintiffs  certain  tracts  of  land,  mentioned  in  a  bond  made 
by  John  B.  Broadwell  to  the  plaintiffs. 

The  bond  is  in  the  penal  sum  of  $1000,  "  the  true  intent 
and  meaning  of  the  bond,"  (according  to  its  words,)  being 
that  if  the  plaintiffs  in  error  should  live  to  lawful  age,  they 
are  to  have  the  land  equally  divided  between  them.  The 
Court  below  decided  that  John  B.  Broadwell  should  pay  the 
penalty  in  the  bond,  as  he  had  by  his  answer  elected  to  do. 

There  is  no  principle  better  settled,  than  that  where  a  bond 
is  given  in  a  penalty  to  do  a  certain  act,  and  the  thing  to  be 
done  can  be  performed,  the  obligor  shall  be  compelled  to  do 
as  he  has  bound  himself,  and  he  cannot  elect  to  pay  the 
penalty.  Fonblanque's  Eq.  131,  285;  1  Maddock's  Cli.  32, 
44 ;  2  Story's  Eq.,  Penalty ;  Hooson  v.  Trevor,  2  Peere 
Wins.  191;  Ensign  v  Kellogg,  4  Pick.  1;  3  Bibb,  320. 

If  the  Court  below  had  decided  upon  the  obligation  of  the 
bond,  according  to  its  tenor,  as  it  speaks  for  itself,  it  would 
have  been  compelled  to  decree  the  conveyance  of  the  land 
to  the  plaintiffs  in  error.  There  cannot  be  the  least  doubt, 
from  what  appears  upon  the  face  of  the  bond,  what  was  the 
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"true  intent  and  meaning"  of  the  parties.  That  intention  is 
expressed  in  a  few  simple  words,  without  the  least  ambiguity, 
and  is  so  easily  understood  that  the  most  unlettered  person 
in  the  world,  upon  hearing  it  read,  would  know  that  "if  Mary 
Jane  Sweat  and  William  Broadwell  shall  live  to  lawful  age, 
they  are  to  have  the  land  equally  divided  between  them." 
The  Court  below  received  evidence  going  to  show  that  it 
was  understood,  at  the  time  the  bond  was  executed,  that 
John  B.  Broadwell  might  either  convey  the  land  or  pay  the 
penalty  at  his  own  option.  In  this  the  Court  erred.  As  a 
general  rule  at  common  law,  parol  evidence  is  never  ad- 
mitted to  explain,  contradict,  vary  or  alter  a  written  agree- 
ment. In  support  of  this  well  settled  principle  of  evidence, 
the  Court  is  referred  to  1  Sugden  on  Vendors,  157,  note  84, 
where  many  of  the  authorities  on  this  point  are  collected  by 
the  American  annotator ;  also,  to  the  same  book,  161,  note 
84,  163,  167,  169,  170-4,  181-5,  196,  note,  205 ;  2  Bibb,  246. 
It  is  true,  that  where  a  bill  is  filed  to  compel  a  specific  per- 
formance, Courts  of  Equity  have  departed  from  the  rule  laid 
down,  and  have,  in  some  instances,  admitted  parol  proof  to 
vary  the  nature  of  the  written  contract.  This  has  always 
been  done  with  much  hesitancy,  and  the  most  unequivocal 
proof  has,  in  all  cases,  been  demanded.  1  Sug.  Tend.  180. 
Parol  evidence  may  be  admitted  to  correct  a  mistake,  raise 
a  resulting  trust,  and  enlarge  the  time  for  performing  a  cove- 
nant. It  is  never  admitted  to  correct  a  mistake  in  law.  1  Sug. 
Yend.  196,  note;    Wheaton  v.  Wheaton,  9  Conn.  96. 

In  this  case,  it  is  not  pretended  that  there  was  any  mistake 
in  the  facts.  The  bond  was  read  to  John  B.  Broadwell,  who 
himself  could  read.  Neither  is  there  any  proof  of  fraud  or 
accident,  although  John  B.  Broadwell  indirectly  charges  his 
father  with  having  deceived  him.  "Without  the  slightest 
proof  of  "fraud,  accident  or  mistake,"  the  Court  below  makes 
a  decree  that  is  directly  in  the  teeth  of  what  the  bond  says  is 
the  "true  intent  and  meaning  of  the  parties."  That  it  did  so 
honestly  and  with  the  intention  of  administering,  what  the 
parol  evidence  when  received  justified  it  in  doing,  equity  to 
the  parties,  it  cannot  for  a  moment  be  doubted.     But  why 
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not  as  well  have  received  parol  evidence,  that  it  was  under- 
stood between  the  parties  at  the  time  of  signing  the  bond, 
that  John  B.  Broadwell  shonld  pay  the  oue  thousand  dollars 
in  any  thing  but  money,  or  that  he  might  make  the  convey- 
ance to  any  person  else  than  the  parties  named  in  the  bond  ? 
It  would  not  have  varied  farther  from  what  the  bond  says  is 
the  "  true  intent  and  meaning  of  the  parties  "  to  it,  than  the 
decree  given  in  this  case  does.  If  parol  evidence  is  admitted 
to  alter  or  vary  a  sealed  instrument,  without  the  proof  of 
fraud,  accident  or  mistake,  as  it  has  been  in  this  case,  the 
decisions  of  the  Courts  in  England,  and  of  those  of  every 
State  in  this  Union  must  be,  by  this  Court  overruled.  The 
maxim  should  be,  "Stare  decisis." 

The  Court  also  erred  in  not  receiving  the  evidence  of 
"William  Carson.  He  did  not  testify  for  his  own  interest,  al- 
though he  was  the  husband  of  one  of  the  daughters  of  Moses 
Broadwell.  4  Scam.  150.  See  also  the  Opinion  of  this 
Court,  given  by  Justice  Young,  in  the  Illinois  Mutual  Fire 
Insurance  Company  v.  Marseilles  Manufacturing  Company, 
{ante,  236.) 

A.  Lincoln,  and  E.  D.  Baiter,  for  the  defendant  in  error : 

1.  It  requires  a  much  less  strength  of  case,  on  the  part 
of  the  defendant  to  resist  a  bill  to  perform  a  contract,  than  it 
does  on  the  part  of  the  plaintiff  to  maintain  a  bill  to  enforce 
a  specific  performance.  2  Story's  Eq.  Jur.  §§  692,  693,  742, 
750,  751,  769. 

2.  Where  a  party  applies  to  a  Court  of  Equity  to  enforce 
a  specific  performance  of  a  written  contract,  the  adverse 
party  is  allowed  to  show,  by  parol,  that  the  instrument  relied 
upon  does  not  express  the  true  agreement  of  the  parties.  2 
Story's  Eq.  Jur.  §  770 ;  Bradbury  v.  White,  4  Greenl.  391 ; 
Dwight  v.  Pomeroy,  17  Mass.  328. 

3.  A  defendant  may  show  by  parol,  that  by  mistake  of  law, 
a  written  instrument  is  executed  in  such  form  and  terms  as 
to  be,  in  legal  effect,  different  from  what  the  parties  supposed 
and  intended ;  and  thereby  defeat  a  specific  performance  of 
such  instrument.     Caihcart  v.  Robinson,  5  Peters.  276,  277, 
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jS.  W.  Bobbins,  for  the  plaintiffs  in  error,  in  conclusion  : 

A  written  agreement  is  to  be  construed  and  interpreted  by 
its  terms  only,  unless  fraud,  accident,  or  mistake  relate  to  it. 
1  Johns.  Ch.  R.  231,  240, 273,  281,  239;  Sug.  Yend.  161,  note 
83,  163,  168,  169.  Intent  of  the  parties  must  govern.  Fon- 
blanque's  Eq.  307,  §  13,  and  notes  d.  and  e.,  and  at  bottom  of 
the  page;  2  Binney,  537,  544;  2  Desauss.  124;  4  Dall.  347, 
note  on  page  128 ;  2  Story's  Eq.  746 ;  Sug.  Yend.  157,  196, 
note.     Must  be  a  mistake  as  to  fact  and  not  of  law. 

"With  regard  to  penalty.  Fonblanque's  Eq.  130,  §  2 ;  2 
Story's  Eq.  543.  Specific  performance,  2  Story's  Eq.  22, 
53;  also  §§  1302,  1313,  1314,  1315,  1316  a.;  Hart  v.  Gallo- 
way, 2  Bibb,  462  ;  Kellefs  Heirs  v.  Bradford,  3  do.  320 ; 
1  Maddock's  Ch.  32,  43. 

A  specific  performance  will  be  enforced,  although  the  bond 
with  penalty.  Chilliner  v.  Chilliner,  2  Yesey  Sen.  528;  Hob- 
son  v.  Trevor,  2  Peere  Wms.  191;  Ensign  v.  Kellogg,  4  Pick. 
1 ;    Whitbread  v.  BrocMurst,  1  Brown's  Ch.  R.  418. 

As  to  exclusion  of  witness,  Brooks  v.  McKinney,  4  Scam. 
316.     As  to  delivery,  Herbert  v.  Herbert,  Bre.  282. 

A  seal  imports  a  consideration  and  cannot  be  rendered  in- 
valid by  parol  understanding.  Kelley^s  Heirs  v.  Bradford, 
3  Bibb,  320. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  bill  was  filed  by  Thompson  and  wife,  for- 
merly Mary  Jane  Sweat,  to  enforce  the  specific  performance 
of  a  bond,  dated  the  fourth  of  January,  1827,  executed  by  the 
defendant,  in  the  penal  sum  of  one  thousand  dollars,  payable  to 
David  Broadwell  and  others  named,  conditioned  for  the  con- 
veyance of  the  premises  in  question,  to  the  obligees.  "  It  is 
understood  and  agreed  by  the  contracting  parties,  that  if 
Mary  Jane  Sweat  and  Wm.  Broadwell,  infant  son  of  William 
Broadwell,  deceased,  or  either  of  them,  shall  live  to  lawful 
age,  and  the  said  John  B.  Broadwell  shall  make  a  deed  to 
them,  or  the  survivor  of  either  of  them,  to  the  one  equal  half 
of  the  above  described  land,  then  the  above  obligation  to  be 
void,  and  of  no  more  effect  than  as  though  the  deed  had  been 
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made  to  the  first  parties  named."  Then  follows  this  pro- 
vision: "The  true  intent  and  meaning. of  the  above  obliga- 
tion is,  that  if  Mary  Jane  Sweat  and  "William  Broadwell  shall 
live  to  a  lawful  age.  they  are  to  have  the  land  equally  divided 
between  them,  and  if  either,  or  both  of  them  should  die  before 
they  arrive  at  lawful  age,  their  part  or  parts  are  to  go  to  the 
persons  first  named." 

The  case  shows  that  the  obligor  and  obligees  are  brothers 
and  sisters,  and  that  Mary  and  William,  for  whose  benefit 
the  bond  was  given,  in  case  they  should  survive  their  minor- 
ity, were  their  nephew  and  niece,  infants  and  orphans.  That 
Moses  Broadwell,  the  father  of  John  B.  Broadwell,  being  de- 
sirous of  making  some  provision  for  his  infant  grand  children, 
conveyed  the  premises  in  question  to  the  defendant,  and  took 
back  this  bond  from  him  at  the  time  it  bears  date,  and  retain- 
ed it  until  his  death,  which  took  place  a  few  months  after. 
~No  conveyance  of  the  premises  has  ever  been  made  by  John, 
but  he  has  ever  since  enjoyed  the  rents  and  profits  thereof; 
has  made  improvements,  and  committed  waste  upon  it.  The 
principal  defence  relied  upon,  and  the  only  one  which  we 
think  it  necessary  to  notice,  is,  that  at  the  time  of  making 
the  bond,  "  it  was  finally  agreed  that  respondent  should  have 
the  option  either  to  pay  the  one  thousand  dollars,  or  to  satisfy 
it  by  conveying  the  land  in  the  said  papers  mentioned."  The 
answer  further  states,  that  "preparatory  to  completing  said 
contract,  the  said  Moses  drew  up  the  paper  aforesaid,  and 
read  it  to  your  respondent,  both  supposing,  as  was  very  com- 
mon among  the  unlearned  men  at  that  day,  that  it  would  be, 
from  the  paper,  optional  with  the  respondent,  either  to  pay  the 
penalty  of  the  bond  (if  completed)  or  convey  the  land." 
There  is  some  evidence  tending  to  show  that  such  may  have 
been  the  understanding  at  the  time,  (a) 

"While  the  rule  of  law  is  inflexible,  that  a  written  instru- 
ment cannot  be  altered  by  parol  proof,  yet  the  Court  of 
Chancery  wilL  never  hesitate  to  rectify  mistakes  in  fact,  which 
have  occurred  in  drawing  up  the  paper,  when  a  proper  case 
is  presented  and  clearly  proved,  and  then  carry  into  effect 
the  instrument  when  thus  corrected,  as  if  it  had  been  written 

(a)  Metropolitan  Bank  v.  Godfrey,  23  111.  R.  679 ;  Hunter  v.  Bilyeu,  30  111.  R.  228. 
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as  the  parties  supposed  it  was  at  the  time.     But  here,  no  mis- 
take in  the  structure  of  the  instrument  is  alleged.     After  it 
was  drawn  up  it  was  read  over  to  the  obligor  by  his  father, 
and  there  is  no  pretence  that  it  was  not  correctly  read.     He 
must  have  distinctly  understood  every  word  that  was  read, 
as  much  as  if  had  been  written  by  himself;  nor  is  it  intimated 
but  that  it  contained  every  word   which   he  desired  that  it 
should  contain,  and  no  more.     If  there  was  any  mistake,  it 
was  in  the  legal  construction,  or  effect  of  the  instrument,  and 
not  as  to  what  it  contained,  and  the  question  is,  whether  the 
Court  can  inquire  into,  or  relieve  against  a  mistake  of  law  ? 
This  question  underwent  a  very  attentive  consideration  in 
the  case  of  Hunt  v.  Rousmaniere 's  adm'r,  first  reported  in 
8   Wheat.   174,  and  again   in  1   Peters,  1,  where  the  direct 
question  was   before   the    Court.     In  that  case,  Hunt    had 
loaned  two  sums  of  money  to  Rousmaniere,  and  as   security, 
had  taken  irrevocable  powers  of  attorney  to  sell  two  ships, 
which  they  were  advised    by    counsel,  and    really  believed 
were  as  ample   and  complete    securities   on    the  vessels  as 
mortgages  or  bills   of  sale,  and  under  that  supposition  and 
belief  they  were  executed  and  received.     Rousmaniere  died 
before  a  sale  was  made  by  Hunt,  which  revoked  the  powers 
of  attorney,  whereby  Hunt  lost  his  security.     The  bill  was 
filed  for  the  purpose  of  continuing  the  security  on  the  vessels. 
The  Supreme  Court  of  the   United  States  in  that  case  say: 
"The  question  then,  is,  ought  the  Court  to  grant  the  relief 
which  is  asked  for,  upon  the  ground  of  mistake  arising  from 
any  mistake  of  law  ?     We  hold  the  general  rule  to  be,  that  a 
mistake  of  this  character  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake.     And  whatever  exceptions  there 
may  be  to  this  rule,  they  are  not  only  few  in  number,  but  they 
will  be  found  to  have  something  peculiar  in  their  character." 
In  this  case,  the  Court  hold  that  they  could  not  direct  a  dif- 
ferent security  to  be  given,  than  that  selected  by  the  parties, 
"  or  decree  that  to  be  done  which  the  parties  supposed  would 
be  effected  by  the  instrument  finally  agreed  upon." 

Where  the  parties  make  a  particular  agreement  which  is 
correctly  reduced  to  writing,  the   Court  will  be  confined  to 
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the  writing  itself,  to  ascertain  what  was  the  intention  of  the 
parties.  And  hence  the  Court  will  not  inquire,  whether  the 
parties  did  not  intend  to  effectuate  a  different  object  from 
that  which  the  legal  effect  of  the  instrument  indicates.  The 
intention  of  the  parties  may  be  one  thing,  and  the  agreement 
another.  Thus  in  the  case  in  1  Peters,  the  intention  of  the 
parties  was  to  provide  a  most  perfect  security  on  the  vessels 
for  the  loans,  at  least  as  complete  as  a  mortgage  or  bill  of  sale, 
and  yet  by  their  agreement,  they  did  not  effect  that  object. 

There  is,  however,  another  class  of  cases  standing  on  inde- 
pendent grounds,  where  the  Courts  will  relieve  against  agree- 
ments made  according  to  the  intention  and  understanding  of 
both  parties,  and  that  is,  where  the  agreement  is  made  in 
ignorance  of  some  material  fact,  but  in  such  case  the  Court 
will  not  make  a  new  agreement  for  the  parties.  It  merely 
grants  relief  against,  refuses  to  execute  or  destroy  the  old 
one,  as  the  circumstances  of  the  case  may  require.  Where 
however,  the  parties  are  acquainted  with  all  the  facts  on 
which  their  rights  depend,  and  then  enter  into  an  agreement 
under  a  misapprehension  as  to  the  nature  or  extent  of  those 
rights,  the  Courts  of  Equity  have  very  rarely,  if  ever,  inter- 
fered with  them. 

Whenever  the  Courts  shall  establish  it,  as  a  general  rule, 
that  they  will  go  out  of  the  instrument,  and  inquire  what  con- 
struction each  or  both  parties  put  upon  it  at  the  time  it  was 
made,  they  will  be  starting  upon  a  path  which  will  lead  to  in- 
terminable labyrinths,  and  will  present  an  inducement  to  per- 
jury which  will  be  alarming  in  its  consequences.  Whenever 
a  difficulty  shall  arise  about  an  agreement,  where  there  is  any 
doubt  as  to  its  meaning,  each  party  will  of  course  insist  that 
he  understood  it  as  may  be  most  for  his  own  interest,  and 
efforts  will  not  be  spared  to  find  witnesses  to  prove  that  such 
was  his  understanding.  All  of  the  mischiefs  intended  to  be 
avoided  by  the  Statute  of  Frauds  would  again  be  revived. 
To  some  extend,  it  is  true,  those  objections  may  be  urged 
against  the  practice  which  has  been  adopted  by  the  Court  of 
inquiring  into  and  correcting  mistakes  of  fact,  which  have 
occurred  in  drawing  up  the  instrument  when  it  does  not  con- 
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tain  the  whole  of  the  agreement  or  mis-states  it ;  but  the  dan- 
ger is  nothing  to  what  it  would  be,  should  we  undertake  to 
inquire  into  and  relieve  against  mistakes  of  law.  Formerly 
the  Courts  would  not  relieve  against  a  mistake  of  fact,  unless 
it  was  admitted  by  the  defendant.  They  however  latterly 
have  allowed  the  defendant's  answer  to  be  disproved,  but 
they  have  never  rectified  any  such  mistake,  unless  it  was  ad- 
mitted by  the  defendant,  or  was  most  clearly  and  explicitly 
proved,  (a)  We  are  not  prepared  to  lead  the  way  in  extending 
the  rule. 

To  all  of  those  rules,  however,  fraud  constitutes  an  excep- 
tion, and  that  may  as  well  be  committed  in  an  intentional 
misrepresention  of  the  law,  as  of  the  facts.  When  that  is  es- 
tablished, the  Courts  will  not  only  refuse  to  enforce  a  specific 
performance  of  the  agreement,  but  they  will  relieve  against  it. 

And  it  seems  to  be,  from  a  very  careful  examination  of  the 
case  of  Cathcart  v.  Robinson,  5  Peters,  264,  cited  by  the  de- 
fendant, that  fraud  was  one  of  the  principal  grounds  of  the 
decision  of  that  case. 

There,  Cathcart  had  agreed  to  purchase  of  Robinson  pre- 
mises worth  five  thousand  dollars  for  eight  thousand,  for  which 
Cathcart  was  to  give  his  bonds  payable  at  future  days.  The 
contract  was  drawn  up  in  the  form  of  an  agreement  or  cove- 
nant, and  concluded  with  a  penalty  of  $1000,  in  which  each 
bound  himself  to  the  other.  The  proof  showed  that  Cath- 
cart expressly  refused  to  execute  the  agreement,  if  the  pen- 
alty was  any  higher,  on  the  ground  that  he  might  find  it  for 
his  advantage  to  forfeit  the  contract  and  pay  the  penalty;  and 
he  explained  to  Rohinson,  at  the  time,  circumstances  which 
might  happen,  which  might  induce  him  to  that  course.  It 
appears  clear  to  my  mind,  from  a  remark  which  Robinson 
made  as  to  the  time,  that  he  was  aware  of  the  construction 
put  on  such  instruments  in  Court  of  Equity,  for  when  inqui- 
red of  by  the  scrivener,  what  the  penalty  should  be,  he  said, 
"  he  did  not  care  how  much — it  made  no  difference  to  him,"  or 
words  to  that  amount,  and  added,  "twenty  thousand  dollars." 
This  penalty,  however,  was  reduced  to  one  thousand  dollars, 
with  the  understanding  by  Cathcart,  that  he  could  get  rid  of 

(a)  Ruffner  v.  McConnell,  17  111.  R.  212 ;  Hunter  v.  Bilyeu,  30  111.  R.  248  ;  Shay  v.  Pettes, 
35  111.  R.360;  Kuchenbeiser  v.  Bukert,  41  111.  R.  172;  Mills  v.  Lockwood,  14  111.  R.  Ill 
McDonald  v.  Starkey,  42  111.  R.  442  ;  Clearwater  v.  Kimler,  43  111.  R.  272. 
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the  agreement  by  paying  that  sum ;  and  Robinson  permit- 
ted him  to  execute  the  agreement  under  that  belief,  al- 
though he  did  not  affirmatively  express  that  opinion,  and 
this  circumstance  is  much  relied  upon  by  the  Court.  The 
Chief  Justice,  after  stating  the  facts,  says:  "Mr.  Robinson, 
without  hinting  that  the  object  would  not  be  obtained  by  the 
condition,  assented  to  it,  and  the  agreement  was  signed.  If 
this  be  a  correct  view  of  the  transaction,  it  is  not  simply  an 
instrument  executed  by  a  person  who  mistakes  its  legal  effect, 
as  it  would  have  been  had  it  been  prepared  with  a  penalty  of 
one  thousand  dollars,  and  silently  executed  by  Cathcart  with 
full  conviction  that  it  left  him  the  option  to  perform  the  con- 
tract, or  to  pay  the  penalty.  It  is  something  more.  The  assent 
of  Mr.  Robinson  to  this  reduction  of  the  penalty,  when  de- 
manded, avowedly  for  the  purpose  o±  enabling  Mr.  Cathcart 
to  terminate  his  obligation  by  paying  it,  is  doing  something 
active  on  his  part,  to  give  effect  to  the  mistake  and  turn  it  to 
his  advantage.  It  is,  in  some  measure,  co-operating  with  Mr. 
Cathcart  in  the  imposition  he  was  practising  on  himself." 
After  stating  that  the  case  was  not  as  strong  as  it  would  have 
been  had  Mr.  Robinson  suggested  that  the  legal  effect  was 
as  Mr.  Cathcart  supposed,  the  Chief  Justice  proceeds  :  uNo 
untruth  has  been  suggested,  but  if  Mr.  Robinson  knew  that 
Mr.  Cathcart  was  mistaken,  knew  that  he  was  entering  into 
obligations  much  more  onerous  than  he  intended,  that  gentle- 
man is  not  entirely  exempt  from  imputations  of  suppressing 
the  truth."  From  this,  it  is  manifest  that  the  Court  looked 
upon  the  conduct  of  Mr.  Robinson  as  improper,  unfair,  and 
fraudulent,  although  the  opinion  does  not,  in  express  terms, 
say  that  it  was  fraudulent.  But  there  could  have  been  no 
middle  ground  in  his  conduct,  between  impropriety  and  fraud, 
because  if  he  had  the  same  understanding  of  the  effect  of  the 
agreement  which  Mr.  Cathcart  had,  his  silence  was  in  no 
wise  blamable,  while  if  he  was,  in  fact,  aware  of  its  true 
legal  effect,  his  suppression  of  that  information  was  a  clear 
fraud.  But  these  circumstances  were  not  alone  relied  upon 
by  the  Court  in  refusing  to  decree  a  specific  performance ; 
vol.  vi.         74 
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they  also  took  into  consideration  the  inequality  between  the 
price  and  value  of  the  land. 

Whether  the  Court  would  in  this  case  have  refused  to  en- 
force the  agreement,  had  the  whole  rested  in  a  mutual  mis- 
take, without  the  circumstances  of  fraud  relied  upon  by  the 
Court,  we  cannot  say.  "We  have  been  unable  to  find  any  case 
which  goes  that  length.  It  may  be  said  that  it  is  indifferent 
to  the  suffering  party,  whether  he  has  fallen  into  the  error 
from  ignorance  or  fraud.  As  to  him,  it  may  be  true,  but  as  to 
the  rights  of  the  other  party,  it  is  not.  But  the  Court  will 
frequently  refuse  its  aid  to  enforce  the  specific  performance 
of  an  agreement,  when  they  would  not  interfere  to  set  the 
agreement  aside  for  fraud.  The  Chief  Justice,  in  the  above 
case  says :  "Omission  or  mistake  in  the  agreement,  or  that 
it  is  unconscientous  or  unreasonable,  or  that  there  has  been 
concealment,  misrepresentation  or  unfairness,  are  enumera- 
ted among  the  causes  which  will  induce  the  Court  to  refuse 
its  aid."  And  in  4  Scam.  299,  this  Court  said  :  "A  specific 
performance  will  not  be  decreed,  unless  the  agreement  has 
been  entered  into  with  perfect  fairness,  and  without  misap- 
prehension, misrepresentation  or  oppression."  And  indeed, 
the  whole  doctrine,  on  this  subject,  goes  upon  the  ground 
that  a  meritorious  case  must  be  presented  before  the  Court 
will  act  affirmatively,  to  enforce  specifically  the  agreement. 
The  application  is  addressed  to  its  discretion,  and  I  am  not 
prepared  to  set  a  limit  to  its  inquiries,  beyond  which  it  will 
not  go,  in  enabling  it  properly  to  exercise  this  discretion. 
Nor  am  I  prepared  to  say,  that  where  the  real  agreement  of 
the  parties,  and  the  whole  of  it  is  embraced  in  the  writing 
which  is  the  evidence  of  it,  that  the  Court  will,  even  to  re- 
sist its  specific  execution,  inquire  into  the  notions  of  law 
which  the  parties  had  of  it  at  the  time  it  was  executed. 
Some  extraordinary  case  might  possibly  arise,  so  clear  as  to 
induce  a  Court  of  Equity  to  interpose  its  discretionary  power. 
With  the  Supreme  Court  of  the  United  States,  we  will  say ; 
"We  find  no  case  precisely  in  point,  and  are  unwilling,  where 
the  effect  of  the  instrument  has  been  entirely  misunderstood 
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by  both  parties,  to  say  that  a  Court  of  Equity  is  incapable  of 
affording  relief." 

There  is  another  suggestion  made  in  the  answer  and  urged 
on  the  argument,  involving  nearly  the  same  principle  which 
has  been  previously  discussed,  but  which  is  worthy  of  par- 
ticular remark,  and  that  is,  that  it  was  generally  understood 
among  unlearned  men  at  that  time,  that  bonds  of  this  descrip- 
tion had  the  legal  effect  which  these  parties  supposed  this 
would  have.  Where  a  particular  word  or  phrase  has  a  par- 
ticular or  technical  meaning,  in  a  particular  neighborhood, 
or  at  a  particular  period,  and  that  word  or  phrase  is  used  in 
an  instrument  made  at  that  place  or  time,  it  is  competent  to 
show  by  parol  that  meaning.  Yet,  that  by  no  means  would 
authorize  the  introduction  of  proof  for  any  other  purpose,  to 
show  that  an  entire  contract  was  understood  at  a  particular 
place  or  period,  to  mean  something  different  from  what  its 
legal  effect  imports.  There  are  many  familiar  instances  en- 
tirely inconsistent  with  such  a  rule.  If,  for  instance,  for  the 
purpose  of  securing  a  loan  of  money,  the  parties  should  enter 
into  an  agreement,  no  matter  how  strong  its  terms  or  language 
might  be,  that  in  case  the  money  was  not  repaid  within  a 
given  time,  the  lender  should  transfer,  by  an  absolute  convey- 
ance, certain  premises  to  be  held  by  the  lender  forever,  in 
satisfaction  for  the  debt.  This  in  Equity  is  but  a  mortgage, 
and  yet  there  is  not  probably,  out  of  the  profession,  one  busi- 
ness man  in  twenty,  who  would  not  suppose  that  after  the 
expiration  of  the  period,  and  the  money  not  paid,  the  lender 
would  be  entitled  to  an  absolute  conveyance  of  the  land  at 
all  events. 

But  if  it  were  competent  to  prove  that  the  construction 
now  claimed  for  the  defendant,  were  the  one  put  upon  the 
instrument  by  the  parties  at  the  time,  the  proof  in  this  record 
comes  far  short  of  convincing  our  minds  that  such  was  the 
understaning  of  the  parties,  in  the  face  of  the  most  explicit 
declarations  of  the  parties,  in  the  instrument  itself,  as  to  what 
their  real  intention  was,  as  we  shall  presently  see. 

We  must  then  construe  and  give  effect  to  the  writing  as 
we  find  it,  irrespective  of  the  parol  proof  which  has  been 
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introduced    for  the    purpose  of  explaining    what    was    the 
understanding  of  the  parties  at  the  time. 

In  applications  for  specific  performance  of  agreements,  it 
is  immaterial  what  the  form  of  the  instrument  is  ;  whether  it 
be  a  covenant  or  a  penal  bond  with  a  condition  to  do  the 
thing.  The  great  and  leading  inquiry  is,  what  did  the 
parties  expect  would  be  done  ?  What  was  the  moving  cause 
of  the  transaction?  What  is  the  real  substance  of  the  agree- 
ment and  primary  object  of  the  parties  ?  When  that  is 
ascertained,  the  Court  will  enforce  its  execution.  Where 
the  performance  of  a  thing  is  secured  by  a  penalty,  the  doing 
of  the  thing,  and  not  the  payment  of  the  penalty;  is  considered 
the  substance  of  the  transaction.  The  parties  may,  however, 
if  they  choose,  stipulate  that  the  obligor  shall  have  the 
option  either  to  do  the  thing  or  pay  the  penalty ;  but  as  such 
a  provision  always  gives  one  party  a  clear  advantage  over 
the  other,  such  a  construction  is  not  given  unless  it  is  clear, 
from  the  face  of  the  instrument,  that  such  was  the  intention 
of  the  parties.  But  such  was  not  the  character  of  this  instru- 
ment. So  far  from  its  being  manifest  that  the  obligor  was  to 
have  the  option  either  to  convey  the  land  to  the  infants,  when 
they  should  arrive  at  their  majority,  or  pay  the  penalty,  it  is 
remarkably  explicit,  that  the  conveyance  of  the  land  was  the 
primary  object,  The  penal  part  of  the  bond  is  payable  to 
the  uncles  and  aunts  of  the  infants,  six  in  number,  and  the 
condition  is,  that  the  land  shall  be  conveyed  to  Mary  Jane 
and  William,  if  they  should  live  to  their  majority,  in 
equal  moieties,  and  if  not,  then  the  land  was  to  be  conveyed, 
to  the  obligees  ;  or  if  one  should  die  during  infancy,  then  the 
one  moiety  should  be  conveyed  to  the  obligees,  and  the  other 
moiety  to  the  surviving  infant  at  its  majority.  These  provi- 
sions, of  themselves,  show  conclusively  that  the  transaction 
was  for  the  benefit  of  the  infants  ;  and  if  the  obligors  had  an 
election,  either  to  pay  the  penalty  or  convey  the  land,  he 
might  have  defeated  the  object  of  the  agreement  altogether, 
by  paying  the  penalty  to  the  obligees,  which  would  have 
satisfied  the  bond,  and  the  provision  made  by  their  grandfather 
for  the  infants,  would  have  been  destroyed. 
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But  as  if  these  expressive  features  of  the  obligation  were 
not  sufficiently  indicative  of  the  object  of  the  contract,  it 
concludes  with  the  following  explicit  declaratory  clause : 
"The  true  intent  and  meaning  of  this  obligation  being,  that 
if  Mary  Jane  Sweat  and  William  Broadwell  shall  live  to  law- 
ful age,  they  are  to  have  the  land  divided  equally  between 
them ;  and  if  either  or  both  of  them  should  die  before  they 
arrive  at  lawful  age,  their  part  or  parts  are  to  go  to  the 
persons  first  named." 

With  such  a  clause  as  this  in  the  obligation,  we  may  consi- 
der it  as  very  remarkable,  that  a  defence  should  be  set  up 
that  the  obligor  supposed  that  he  would  have  his  election 
either  to  pay  the  penalty  or  convey  the  land ;  and  this,  too, 
when,  from  his  own  showing,  he  knew  exactly  what  it  con- 
tained. The  complainants  are  entitled  to  a  specific  execution 
of  the  agreement,  by  a  conveyance  of  an  undivided  half  of  the 
premises  in  question  to  Mary  Jane  Thompson.  The  com- 
plainants are  also  entitled  to  accounts  of  a  moiety  of  the  rents 
and  profits,  since  she  arrived  at  the  age  of  eighteen,  and  also 
a  like  account  for  waste  committed  by  the  defendant,  who  must 
be  allowed  for  such  permanent  improvements  as  the  Court 
may  think  just,  for  the  taking  of  which  accounts  a  reference 
must  be  made  to  a  Master. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings,  consistently 
with  the  principles  of  this  Opinion. 

Decree  reversed. 
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Henry    B.    Thorp    et  al.,   plaintiffs  in  error,   v.  William 
McCullum  et  al.,  defendants  in  error. 

Error  to  Madison. 

The  Court  will  allow,  and  compel  an  administrator  to  amend  a  deed 
made  on  sale  of  real  estate  under  leave  of  Court,  by  inserting  in  the 
deed  a  recital  of  the  order  of  sale  at  large,  in  compliance  with  the  stat- 
ute under  which  it  was  executed. 

Where  a  sale  has  been  regularly  and  fairly  made  by  an  administrator 
under  an  order  of  Court,  for  a  valuable  consideration,  and  the  deed  exe- 
cuted by  one  administrator  only,  where  there  are  two,  the  Court  will 
not  permit  advantage  to  be  taken  of  such  defective  execution  of  a  power, 
but  will  compel  the  co-administrator  to  join  in  the  execution  of  the 
power.  If  it  were  a  mere  power,  the  Court  would  not,  but  where  there 
is  a  duty  and  trust  to  be  performed  by  the  proper  exercise  of  the  power, 
the  Court  will  compel  it. 

The  principle  of  equity  is,  that  trustees  and  others,  sustaining  a  fidu- 
ciary and  confidential  relation,  cannot  deal  on  their  own  account  with 
the  thing,  or  the  persons  falling  within  that  trust,  or  relationship.  This 
rule  is  not  universal,  but  general,  and  has  been  applied  to  those  who  are 
strictly  trustees,  to  assignees,  commissioners,  and  solicitors  of  bankrupts, 
executors,  administrators,  guardians,  agents,  and  officers  of  the  Court, 
and  all  others,  in  whom  there  is  a  trust  and  confidence  reposed,  which 
would  bring  in  conflict,  the  interest  of  the  trustee  and  the  cestui  que 
trust,  (a) 

Exceptions  to  the  foregoing  rule  have  been  made  in  the  Courts  of 
Virginia,  Kentucky,  and  of  England ;  but  the  broad  rule  now  obtains, 
that  all  persons  sustaining  fiduciary  relations  to  persons  or  property  en- 
trusted to  their  management,  cannot  hold  such  property  by  purchase,  if 
the  cestui  que  trust,  or  those  for  whom  they  act,  or  who  are  interested  in 
the  property,  object  to  their  purchase  within  a  reasonable  time.  The 
purchase  is  not  void,  but  voidable,  (b) 

If  a  trustee  purchase  the  property  entrusted  to  him,  the  sale  may 
be  set  aside  by  a  bill  in  equity  for  relief  filed  by  those  interested  in  the 
property,  and  the  Court  will  order  a  re-sale,  and  if,  upon  such  re-sale, 
no  advance  is  made  upon  the  sum  paid  by  the  trustee,  the  Court  will 
hold  him  to  the  purchase. 

A.  and  B.  were  administrators,  and  obtained  an  order  of  Court  to  sell 
the  real  estate  of  the  intestate  for  the  payment  of  debts.  A  sale  was  made. 
A.  purchased  the  estate,  and  a  deed  was  made  by  B.,  but  he  omitted  to 
recite  the  order  of  Court  in  the  deed.  A.  afterwards  sold  the  premises 
to  C,  and  C.  to  D.,  who  entered  into  possession,  and  made  valuable  im- 
provements. The  heirs  of  the  intestate  commenced  an  action  of  eject- 
ment against  D.  for  the  land,  when  C.  and  D.  filed  their  bill  for  an  in- 
junction, and  to  compel  the  administrators  to  perfect  the  deed.  The  bill 
was  demurred  to,  and  the  demurrer  sustained :  Held,  that  the  demurrer 
was  not  an  election  to  disaffirm  the  sale,  and  that  an  election  could  not 
be  made  by  the  demurrer. 

The  practice  is  uniform,  and  the  principle  is  well  settled,  that  a  Court  of 
Equity  may,  on  setting  aside  a  sale  where  the  trustee  is  the  purchaser, 

(a)  McConnell  v.  Gibson,  12  111.  R.  128.  Pensoneau  v.  Bleakley,  14  111.  R.  17.  Wickliffe 
v.  Robinson,  18  111.  R.  146.  Hitchcock  v.  Watson,  18  111.  R.  289.  Robbins  v.  Butler,  24 
111.  R.  387-432.  Dennis  v.  McCagg,  32  111.  R.  444.  Lockwood  v.  Mills,  39  111.  R.  608. 
King  v.  Cushman,  41  111.  R.  38.  Miles  v.  Wheeier,  43  111.  R.  126.  Ringo  v.  Binns,  10  Pet. 
U.  8.  R.  269.    Michoud  v.  Girod,  4  How.  U.  S.  R.  552. 

(6)  McConnell  v.  Gibson,  12  111.  R.  128.  Follinsbee  v.  Kilbreth,  17  111.  R.  Lockwood  v. 
Mills,  39  111.  R.  608. 
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and  on  ordering  a  re-sale,  order  a  reference  to  the  Master  to  ascertain  the 
purchase  money  and  interest,  the  value  of  the  improvements,  if  any,  and 
also  to  take  an  account  of  the  rents.  The  Court  will  then  decree  that 
these  sums  be  re-imbursed,  after  deducting  the  value  of  the  rents,  &c, 
out  of  the  amount  of  the  re-sale ;  or,  if  there  is  no  re-sale,  then  these 
sums  will  be  ordered  to  be  re-imbursed.  A  demurrer  only  raises  a  ques- 
tion of  the  legality  of  the  sale,  and  the  sale  is  valid  in  equity,  as  well  as 
at  law,  unless  the  cestui  que  trust  elect  to  avoid  it ;  but  the  demurrer  will 
not  show  the  will  of  the  party  to  avoid  it; 
Parties  coming  to  ask  the  aid  of  a  Court  of  Equity,  must  come  not 
only  with  clean  hands,  but  with  the  merits  of  a  good  or  valuable  consid- 
eration paid,  or  an  offer  and  readiness  to  perform  all  things  on  their 
part. 

Bill  in  Chanceet  for  an  injunction  and  specific  relief, 
in  the  Madison  Circuit  Court,  filed  by  the  plaintiffs  in  error 
against  the  defendants  in  error.  The  case  was  heard  before 
the  Hon.  James  Shields,  at  the  October  term  1844,  upon  a 
demurrer  to  the  bill  and  on  a  motion  to  dissolve  the  injunc- 
tion, The  demurrer  was  sustained,  and  the  injunction  dis- 
solved. 

W.  Martin,  for  the  plaintiff's  in  error : 

I.  The  complainants  are  entitled  to  relief  on  the  principle, 
that  Courts  of  chancery  grant  relief  when  the  bill  shows  an 
equity  in  the  plaintiffs,  though  by  the  rules  of  the  Common 
Law,  they  cannot  avail  themselves  of  that  equity;  when  to  grant 
the  relief  is  to  promote  equity  and  good  conscience,  and  to 
refuse  said  relief  great  injustice  will  be  done.  In  such  a 
case,  relief  ought  to  be  granted  on  principle,  in  the  absence 
of  authority. 

II.  The  land  claimed  by  the  plaintiffs  in  error  was  pur- 
chased in  part  with  the  money  of  Sarah  Chilton,  from  whom 
defendants  claim ;  to  the  extent  of  her  interest  at  least  her 
grantees  can  hold.  That  designating  said  land  as  belonging 
to  McCullum,  as  between  her  grantees  and  McCnllum's 
heirs,  cannot  defeat  her  equity  therein  ;  that  if  the  adminis- 
trator's sale  to  her  of  the  land  was  void,  still,  as  tenant  in 
dower,  she  had  a  legal  estate  for  life  in  one  third  of  said 
land,  that  will  enure  to  the  benefit  of  her  grantees. 

III.  That  the  heirs  of  McCullum  cannot  defeat  the  title 
derived  through  Mrs.  McCullum,  in  an  action  of  ejectment, 
the  sale  not  being  void,  but  only  voidable.  This  must  be 
done    in    Chancery,    wherein    all   just    allowances    are   to 
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be  made  for  the  purchase  money,  and  the  value  of  the 
improvements  added  by  the  purchaser.  Haddix's  Heirs  v. 
Haddix's  Admin'rs,  5  Littell,  203,  204 ;  Anderson  v. 
Fox,  2  Hen.  &  Mun.  261,  262;  McKay  Exec'r,  v. 
Young,  4  do.  430;  Doe,  <&c.  v.  Harvey,  5  Blackf.  487; 
Campbell  v.  Walker,  5  Yesey,  678 ;  Whichcote  v.  Lawrence, 
3  do.  750  ;  Fx parte  Hughes,  6  do.  622  Davoue  v.  Fanning, 
2  Johns.  Ch.  R.  252. 

IY.  That  a  Court  of  Chancery  will  aid  the  defective  ex- 
execution  of  a  power,  as  prayed  for  in  the  bill,  when  a  valua- 
ble consideration  has  passed.  Barr  v.  Hatch,  1  Ohio  Cond. 
R.  662 ;  2  Mun.  129. 

Y.  That  the  Court  of  Chancery  having  cognizance  of  the 
cause,  to  enjoin  the  parties  defendants  in  error  from  pursuing 
an  inequitable  claim,  have  jurisdiction  for  all  purposes,  and 
may  quiet  the  title  of  the  parties  by  doing  complete  justice 
between  them,  on  issues  formed  on  answers  to  a  cross 
bill. 

L.  Trumbull,  and  J.  Gillespie,  for  the  defendants  in  error : 

The  bill  is  defective  and  contradictory.  It  seeks  to  make 
valid  and  effectual  the  sale  of  the  land  in  question,  as  part  of 
the  real  estate  of  which  John  F.  McCullum  died  seized,  and 
at  the  same  time  shows,  that  the  land  never  belonged  to  the 
said  McCullum,  but  was  entered  and  paid  for  after  his  death 
by  his  widow,  the  said  Sarah,  out  of  her  own  funds,  except 
as  to  one  fourth  which  was  taken  from  the  assets  of  said  es- 
tate. If  these  facts  be  true,  the  land  in  question  could  not 
be  sold,  at  all  events  not  more  than  one  fourth  interest  thereof 
for  the  payment  of  McCulluin's  debts,  and  a  Court  of  Equity 
will  not  lend  its  aid  to  enforce  a  sale  that  ought  never  to  have 
been  made. 

The  administrator  and  administratrix  of  McCullum  having 
applied  to  the  Court  for  a  sale  of  the  land  in  question,  as  part 
of  the  real  estate  of  said  McCullum,  for  the  payment  of  debts, 
are  estopped  by  their  application  from  setting  up  that  said 
land  was  entered  and  paid  for  by  the  said  Sarrah,  administra- 
trix, after  her  husband's  death,  and  out  of  her  own  funds. 

The  bill  shows  that  one  Josiah  Wallace  entered  the  land  in 
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question  and  paid  eighty  dollars  on  the  same  under  the  credit 
system,  and  does  not  show  that  he  has  ever  parted  with  his 
interest.     Wallace  should,  therefore,  have  been  made  a  party. 

All  persons  legally  or  beneficially  interested  in  the  subject 
matter  of  a  suit  should  be  made  parties.     Cooper's  Eq.  PI.  34. 

In  all  cases,  when  a  purchase  has  been  made  by  a  trustee 
on  his  own  account  of  the  estate  of  his  cestui  que  trust,  although 
at  public  auction,  it  is  in  the  option  of  the  cestui  que  trust  to 
set  aside  the  sale  whether  bona  fide  or  not.  1  Story's  Eq. 
Jur.  308,  309,  318;  Story  on  Agency,  202;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.    R.  252. 

The  purchase  by  trustees,  &c,  is  not  permitted  in  any  case, 
however  honest  the  circumstances.  Ex  parte  James,  8 
Yes.  345. 

The  doctrine  applies  to  executors  and  administrators.  1 
Story's  Ed.  Jur.  310;  Conway  v.  Green,  1  Har.  &  Johns,  151; 
Grider  v.  Payne,  9  Dana,  190;  Lee  v.  Fox,  6  Dana,  178. 

"The  same  person  cannot  be  both  buyer  and  seller."  Salt- 
marsh  v.  Beene,  4  Porter,  283 ;  Pierce  v.  Benjamin,  14 
Pick.  359. 

There  is  a  distinction,  between  suits  against  a  trustee  to 
set  aside  a  purchase,  or  obtain  a  decree  for  a  specific  perfor- 
mance. In  seems,  in  the  latter  case,  the  rule  applies  without 
qualification  that  a  trustee  can  never  become  a  purchaser. 
Monroe  v.  Allaire,  2  Caines'  Cases,  183. 

The  defects  ought  to  be  cured  in  this  case  is  not  only  the 
omission  to  recite  the  order  of  Court  in  the  deed,  but  if  the 
order  were  recited,  the  deed  would  still  be  defective,  not  be- 
ing executed  by  both  the  administrators. 

In  the  case  of  Sinclair  v.  Jackson,  8  Cowen,  583,  it  is  de- 
cided, that  the  powers  of  trustees,  whether  express  or  im- 
plied, must  be  strictly  executed;  and  that  the  principle  applies 
equally  to  trusts  or  powers  coupled  with  an  interest,  and  when 
the  trust  or  power  will  survive,  as  to  mere  naked  authority; 
and  therefore  a  lease  not  having  been  executed  by  all  the 
trustees  living,  was  held  to  be  absolutely  void,  and  being  abso- 
lutely void,  that  it  could  not  be  confirmed.  Green  v.  Miller, 
6  Johns.  39;  Bannister  v.  Peed,  decided  at  the  present  term. 

vol.  vi.        75 
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The  deed  from  Whiteside,  administrator,  to  Sarah,  the  ad- 
ministratrix, is  defective  and  void,  for  not  setting  out  the  order 
of  Court  as  required  by  statute.  R.  L.  645  ;  Smith  v.  Uile- 
man,  1  Scam.  325.  And  the  deed  being  void,  the  remedial 
power  of  a  Court  of  Equity  does  not  extend  so  far  as  to  make 
it  valid  ;  "for  otherwise  Equity  would,  in  effect,  defeat  the 
very  policy  of  the  legislative  enactment."  1  Story's  Eq. 
Jur.  187,  §  175  ;  1  Fonblanque's  Eq.,  top  paging  54,  note  38. 

"Where  there  is  a  defect  of  substance  in  the  execution 
of  a  power,  such  as  a  want  of  all  the  proper  parties  in  the 
act,  there  Equity  will  not  aid  the  defect/'  1  Story's  Eq. 
Jur.  187,  §  175. 

Although  the  complainants  ma}7  be  entitled  to  recover  the 
money  back  which  they  have  paid  for  the  land,  still  by  the 
agreement  of  the  parties,  the  decree  in  this  case  is  to  be 
affirmed,  unless  the  sale  can  be  confirmed  ;  and  the  complain- 
ants are  to  be  left  to  recover  their  money  back  in  another  suit. 

G.  P.  Koerner,  for  the  plaintiffs  in  error : 
Two  views  will  be  presented. 

1.  The  Court  will  in  equity  consider  the  trust  of  White- 
side and  Sarah,  though  defectively  executed,  (if  so  consid- 
ered,) as  well  executed. 

2.  If  the  deed  for  omitting  to  recite  the  order  of  Court,  or 
any  other  reason,  should  be  considered  void,  even  in  equity,  the 
Court  can  decree  that  Whiteside  and  Sarah  execute,  nunc 
pro  tunc,  a  deed  in  accordance  with  the  facts,  and  reciting 
the  said  order.     As  to  them  and  Chilton,  who  might  join  pro 

forma,  the  bill  is  good  under  this  view  of  the  case.  This 
deed  would  have  to  be  made  from  Whiteside  and  Sarah  to 
Sarah,  in  her  individual  capacity. 

It  is  the  particular  jurisdiction  of  a  Court  of  Equity,  to 
supply  defects  in  the  execution  of  powers. 

Equity  will  supply  a  defective  execution  of  a  power.  Sin- 
clair v.  Jackson,  8  Cowen,  543. 

Power  partakes  of  the  nature  and  qualities  of  trusts,  so 
that  if  not  executed  by  the  party,  this  Court  will,  to  a  certain 
extent,  execute  it.     Brown  v.  Biggs,  8  Vesey,  570. 
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As  far  as  circumstances  will  permit,  a  Court  of  Equity  will 
supply  any  defects  in  the  execution  of  trusts  or  powers.  1 
Fonblanque's  Eq.  56,  note.* 

It  will  be  contended  on  the  other  side,  that  the  deed  is  ab- 
solutely void,  because, 

1.  The  order  is  not  set  out ; 

2.  Made  by  but  one  administrator ; 

3.  Made  to  trustee ;  and  that  this  amounts  to  a  non- 
execution  of  a  power. 

The  decision  in  Scammon's  Reports  relied  on,  does  not 
show  that  such  a  deed  would  be  considered  void  in  equity. 

It  may  well  be  doubted,  whether  under  an  order  directing 
"  the  land  to  be  sold  according  to  law,"  both  administrators 
must  sell  or  join  in  the  deed.  But  if  necessary,  deeds  execu- 
ted by  one  only,  have  been  held  valid  even  at  law.  Doe  v. 
Harvey,  5  Blackf.  487. 

At  most  it  would  only  be  a  defective  execution  of  the  trust. 

1  Fonblanque's  Eq.  54,  56,  top  paging,  note.* 

The  purchase  of  Sarah,  being  a  trustee,  is  not  ipso  facto 
void,  but  only  voidable  by  the  acts  of  the  party,  and  that  not 
in  all  cases.  Harrington  v.  Brown,  5  Pick.  519  ;  Jenison  v. 
Hapgood,  7  do.  1 ;  Litchfield  Cudworih,  15  do.  23. 

As  to  the  doctrine  that  such  sales  at  best  are  only  voidable 
by  the  acts  of  cestui  que  trust  and  in  Chancery,  there  is  no 
diversity  of  opinion.  I  cite  Whichcote  v.  Lawrence,  3  Ves. 
740 ;  Campbell  v.  Walker,  5  do.  678 ;  Chambers  v.  Gold- 
win,  9  do.  256,  261 ;  2  Johns.  Ch.  R.  256 :  Brackenridge  v. 
Holland,  2    Blackf.  377 ;  5  Johns.    43 ;  Munro   v.  Allaire, 

2  Caines'  Cases,    183 ;    Wilson    v.    Troup,  2    Cowen,    238 ; 
Hawley  v.  Cramer,  4  Cowen,  718. 

In  2  Johns.  Ch.  R.  256,  the  rule  is  laid  down  very  clearly 
and  simply,  that  the  trustee  may  purchase,  but  he  buys  sub 
modo,  that  is,  subject  to  the  equity  of  the  cestui  que  trust. 

Executors  to  whom  a  power  is  given  to  sell,  may  at  law, 
sell  to  a  trustee  for  themselves,  or  may  sell  to  one  of  them. 
2  Williams  on  Executors,  689  ;  1  Sugden  on  Powers,  141. 

As  far,  then,  as  the  Court  can  now  examine  into  the  matter, 
the  deed  to  Sarah  on  that  account  is  a  good  one. 
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To  show  that  the  execution  of  this  deed  is  at  best  but  a 
defective  one,  and  cannot  be  regarded  as  an  utter  nullity,  I 
lay  down  the  position,  that  an  execution  of  a  trust  or  power 
will  be  deemed  defective,  when  the  act  done  by  the  party 
shows  an  intention  to  execute  it.  1  Fonblanque's  Eq.  238; 
top  paging,  and  note  A. 

Considering  the  deed  as  a  nullity,  and  as  a  non-execution, 
still  this  Court  has  authority  to  compel  said  Whiteside  and 
Sarah  to  execute  this  trust,  in  accordance  with  the  facts, 
and  to  set  out  the  order  as  the  law  requires,  in  their  deed. 
This  is  a  trust,  and  not  a  power,  and  this  Court  can  decree 
specific  performance  of  all  trusts,  whether  they  have  been 
executed  defectively,  or  not  at  all.     8  Yesey,  570. 

In  conclusion,  we  contend  that  the  bill  shows  such  a  state 
of  facts,  that  the  sale  could  not  be  set  aside,  even  in  Chan- 
cery, on  the  application  of  the  heirs  of  McCullum,  for  we  do 
not  admit  that  the  rule,  that  sales  by  trustees  on  the  applica- 
tion of  cestui  que  trust,  in  every  case,  is  one  which  is  universal- 
ly recognized  Where  a  clear  case  is  made  out,  that  the  ces- 
tui que  trust  has  not  suffered,  or  has  perhaps  been  benefitted, 
Court  would  not  set  aside  such  sales  for  no  purpose  imagina- 
ble, but  to  sustain  the  sanctity  of  a  rule.  Whichcote  v.  Law- 
rence, 3  Yes.  740  ;  Campbell  v.  Walker,  5  do.  678. 

But  as  the  cestui  que  trust  have  not  insisted  on  setting  said 
sale  aside,  the  further  discussion  of  this  interesting  question 
may  be  considered  unnecessary. 

J.  Hall,  on  the  same  side : 

The  sustaining  of  the  demurrer  to  complainant's  bill,  by 
the  Court  below,  is  the  error  assigned.  This  Court,  there- 
fore, is  to  look  into  the  allegations  of  the  bill,  and  its  recital 
of  facts,  and  determine,  first,  What  equities  they  establish 
in  the  complainants  ;  and,  second,  Are  these  equities  such  as 
will  justify  a  Court  of  Chancery  to  interpose  in  granting  the 
relief  prayed  for? 

I.     The  important  facts  to  be  considered  are, 

1.  That  the  real  estate  of  the  intestate  was  liable,  on  a 
deficit  of  personal  assets,  to  pay  the  balance  due. 
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2.  That  there  was  a  deficit  of  personal  assets,  and  that 
this  real  estate  was  sold  in  accordance  with  the  provisions  of 
the  law  applicable  in  the  case. 

3.  That  Sarah  Chilton,  the  widow  and  administratrix, 
became  purchaser,  at  a  fair  price,  and  that  the  same  was 
applied  in  payment  of  the  debts. 

4.  That  on  re-sale  by  her  of  these  lands,  the  proceeds  were 
appliecTto  the  benefit  and  use  of  the  heirs. 

5.  That  these  heirs,  during  their  minority,  were  clothed, 
educated  and  supported  by  their  mother,  the  said  Sarah 
Chilton. 

6.  That  Sarah  Chilton  invested  her  own  funds  in  clearing 
part  of  the  estate  out  of  the  Land  office,  and  in  paying  the 
balance  of  debts  due  after  the  estate  was  exhausted.  This 
creates  to  her  a  just  charge  against  the  estate,  and  her 
equities,  whatever  they  are,  have  become  the  equities  of  the 
complainants.  The  main  object  of  the  bill  is  to  aid  or  supply 
a  defect  in  complainants'  title,  arising  from  the  omission  of 
the  administrator  to  recite  in  his  deed  the  order  of  sale. 

II.  Can  this  Court,  in  view  of  the  facts  of  the  case,  grant 
this  relief? 

The  effect  of  this  omission  is  not  to  make  the  deed  void, 
but  leaves  it  insufficient  at  law  for  establishing  a  title 
derived  under  it.     Smith  v.  Bileman,  1  Scam.  325. 

Query.  Would  the  deed  be  sufficient  after  having  produced 
the  order  of  sale  ? 

This  is  a  defective  execution  of  power,  to  which  it  is 
competent  for  a  Court  of  Equity  to  relieve  against.  It  is 
not  a  non-execution.  It  is  not  the  case  of  an  omission  of  a 
prerequisite  of  the  law.  It  is  not  the  case  of  an  agreement 
or  contract  of  sale  not  executed  ;  but  it  is  a  careless  neglect 
to  give  the  purchaser  the  sufficient  legal  evidence  of  the 
title  acquired,  whatever  that  may  be.  1  Story's  Eq.  Jur. 
181;  Brown  v.  Biggs,  8  Yesey,"  574;  12  do.  215;  1  Fon- 
blanque's  Eq.,  B.  1,  ch.  1,  §  7;  2  Peere  Williams,  489. 

It  is  objected  that  one  only  made  the  sale,  when  both  ought 
to  have  joined.  Both  are  parties  to  the  transaction.  The 
assent  of  each  is  the  most  that  was  required  under  any  view 
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of  the  case.     2  Story's  Eq.  Jur.  322;  4  Bar.  &  Har.  Dig.  189; 
1  do.  489,  §§  20,  21. 

This  was  no  personal  trust,  as  in  case  of  power  granted  to 
executors,     day  v.  Hart,  7  Dana,  7. 

The  order  of  sale  stamped  the  estate  with  the  character  of 
personalty.     Bogert  v.  Hertell,  4  Hill's  (K  T.)  R.  503. 

This  was  an  order  of  sale  executed  not  in  virtue  of  a  trust, 
but  by  virtue  of  office ;  and  in  law,  administrators  are  but  one 
person. 

The  rule  that  Courts  of  Equity  have  established,  that  they 
will  not  interfere  to  grant  relief,  when  under  all  the  circum- 
stances of  the  case  it  would  be  inequitable  to  other  persons, 
has  no  application  here,  since  Sarah  Chilton,  although  a 
trustee  for  the  creditors  in  making  this  sale,  was  not  trustee 
for  heirs.  An  administrator  is  trustee  both  to  heirs  and  cre- 
ditors, sub  modo.  To  creditors,  in  all  cases  where  assets 
are  in  hand,  faithfully  to  apply  them  in  payment  of  debts  of 
the  intestate.  To  heirs,  in  all  cases  of  personal  assets,  faith- 
fully to  apply  the  surplus  according  to  the  Statute  of  Distri- 
butions. The  office  is  different  from  that  of  executor.  The 
one  created  by  law,  the  other  arising  under  a  will,  and  to  be 
exercised  according  to  its  direction  and  intention.  The  ad- 
ministrator has  no  power  over  real  estate,  except  that  given 
by  order  of  Court  under  a  peculiar  statutory  enactment. 
Bank  of  Hamilton  v.  Dudley'' 's  lessee,  2  Peters,  523. 

This  power  is  exercised,  limited  and  controlled  under  and 
by  this  law.  The  administrator,  therefore,  cannot  act  in  a 
fiduciary  character  in  reference  to  real  estate,  except  in  so 
far  as  power  over  it  is  given  to  him  by  law.  He  is  trustee  to 
creditors  where  an  order  of  sale  is  made,  to  make  the  best 
use  of  the  power  granted  to  effect  its  purposes.  He  is  trus- 
tee to  heirs,  when  an  order  of  sale  under  the  third  section  of 
Act  cited.  He  is  trustee  to  heir  when  part  of  the  real  estate 
is  ordered  to  be  sold.  R.  L.,  182?,  200  ;"  4  Kent's  Com.  438. 
He  is  not  trustee,  when  under  the  second  section  all  the  es- 
tate is  ordered  to  be  sold,  for  the  Court  has  adjudged  so  much 
necessary,  and  condemned  it  for  payment  of  debts  alone,  and 
the  adjudication  of  the  Court  on   these  points  is  conclusive. 
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No  interest  of  the  heir  in  such  case  put  in  his  hands,  and 
creditors  alone  could  take  advantage  of  purchase.  An  ad- 
ministrator may  buy  where  no  trust  exists.  Definition  of 
Trust,  2  Story's  E.q.  Jur.  230  §  964 ;  1  Peters'  Dig.  81,  §  36; 
Lessee  of  Grignon  v.  Astor,  2  Howard's  (U.  S.)  Rep.  319. 
3  Peters'  Dig.  493,  §  33. 

But  even  if  in  such  a  case,  the  administrator  is  trustee,  no 
equity  now  remains  to  the  heirs,  they  having  received  the 
benefit  of  the  purchase.  This  is  all  Courts  of  Equity  will 
give.  Whichcote  v.  Lawrence,  3  Yesey,  740 ;  Campbell  v. 
Walker,  5  do.  681 ;  Lister  v.  Lister,  6  do.  631 ;  Davoue  v- 
Fanning,  2  Johns.  Ch.  R.  252 ;  Brackenridge  v.  Holland,  2 
Blackf.  377. 

In  all  cases  where  trustee  purchases,  he  is  considered  as 
having  purchased  for  benefit  of  cestui  que  trust.  Here  cestui 
que  trust  has  had  full  benefit,  and  more  than  a  Court  of  Chan- 
cery would  give.  The  relation  of  administratrix  to  the  heirs 
rebuts  all  presumption  of  fraud.  The  feeling  of  natural  af- 
fection is  stronger  than  interest.  This,  then,  is  a  case  out  of 
the  mischief,  and  therefore  out  of  the  meaning  of  the  rule. 

And  objection  futher  urged  against  this  sale  is,  that  part  of 
the  lands  were  not  subject  to  sale.  To  this  it  is  replied,  that 
the  intestate  had  an  interest  at  the  time  of  his  death  in  all  of 
the  lands,  and  that  they  are  liable  under  the  express  provis- 
ions of  the  statute.  Act  of  1825,  55,  proviso  ;  R.  L.  1827, 
200,  §  1 ;  Peebles  v.  Watts  aclrn'r,  9  Dana,  102  ;  4  Kent's 
Com.  438. 

It  was  necessary  in  this  case  to  bring  up  the  whole  matter 
to  give  an  opportunity  for  a  disaffirmance.  The  disaffirm- 
ance must  be  of  the  whole  sale  or  none.  Jenison  v.  Hapgood, 
10  Pick.  111. 

Objections  have  been  taken  to  a  consideration  of  all  the 
equities  involved  in  this  case,  because  of  the  agreement. 
This  agreement  is,  that  unless  the  Court  is  of  opinion  that 
the  title  in  complainants  can  be  confirmed,  demurrer  is  to  be 
sustained.  This  does  not  mean  unless  in  all  events  the  title  can 
be  confirmed,  but  in  any  event.  It  can  be  affirmed  with  as- 
sent of  heirs.     This  is    to  be    ascertained   only   by  answer. 
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Demurrer  is  no  disaffirmance.  It  only  denies  that  a  case  for 
relief  has  been  made.  By  supplying  the  defect  in  deed,  com- 
plainants can  make  a  defence  in  ejectment  suit,  and  such 
deed  with  the  careless  omission  supplied,  must,  and  will 
stand  till  the  heirs  are  willing  to  do  what  is  equitable  on 
their  part.     Jackson  v.  Walsh,  14  Johns.  407. 

The  defendants  in  this  case  do  not  stand  upon  equal  equi- 
ties with  complainants.  Their  demand  is  unconscionable,  and 
not  to  be  favored  by  the  Court.  They  are  seeking  to  take 
advantage  of  another's  error  in  lucro  captando,  not  in  dam- 
no  evitando,  and  the  Court,  in  determining  this  cause,  will 
adopt  the  maxim  :  Potior  debet  esse  conditio  ejus,  qui  certat  de 
damno  evitando,  quam  ejus  qui  certat  de  lucro  captando. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.  This  was  a  bill  for  an  injunction  and  for  relief. 
So  much  of  the  history  of  the  case,  as  will  present  the  ques- 
tion submitted  for  our  consideration  is  this.  John  McCullum 
died  seized  of  certain  lands,  leaving  a  widow  and  three  chil- 
dren. The  widow  of  John  D.  Whiteside  administered.  The 
personal  estate  being  insufficient  to  pay  the  debts,  an  appli- 
cation was  made,  and  an  order  of  the  Circuit  Court  granted 
to  sell  certain  lands,  including  the  tract  in  question.  At  the 
sale,  Sarah  McCullum,  the  widow  and  administratrix,  was 
the  highest  and  best  bidder,  and  became  the  purchaser.  John 
D.  Whiteside,  the  administrator,  alone  executed  a  deed  to 
her  for  the  premises,  but  omitted  to  recite  at  large  in  the  deed 
the  order  of  the  Court.  Sarah  then  intermarried  with  M. 
Chilton,  and  they,  for  a  valuable  consideration,  sold  and  con- 
veyed the  premises  to  W.  Dugger,  and  he,  for  a  valuable  con- 
sideration, conveyed  to  H.  B.  Thorp,  who  has  had  possession 
and  made  valuable  improvements.  The  heirs  of  the  intestate 
commenced  an  action  of  ejectment  against  Thorp  for  the  land. 
Thorp  and  Dugger  filed  this  bill  to  enjoin  them  at  law,  and 
to  compel  the  administrators  to  perfect  the  deed  made  by  John 
D.  Whiteside  as  administrator.  The  Court  below  sustained 
a  demurrer  to,  and  dismissed  the  bill,  and  this  is  assigned  for 
error. 
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It  is  agreed  between  the  counsel  of  the  parties,  that  the 
Court  shall  decide  the  case  without  regard  to  technical  points, 
and  should  they  be  of  opinion  that  the  title  can  be  confirmed 
upon  the  state  of  facts  in  the  bill,  the  judgment  is  to  be  re- 
versed, and  cause  remanded; — if  not,  the  judgment  to  be  af- 
firmed without  prejudice,  as  to  the  taking  an  account,  &c. 

There  can  be  no  doubt,  but  that  the  Court  could  allow  and. 
compel  the  administrator  to  amend  the  deed,  by  inserting  in 
the  deed,  a  recital  of  the  order  of  sale  at  large,  in  compliance 
with  the  statute  under  which  it  was  executed.  ISTor  should 
I  stop  here.  Where  the  sale  has  been  regularly  and.  fairly 
made,  for  a  valuable  consideration,  and.  the  deed  executed 
by  one  administrator  only,  I  should  not  permit  advantage  to 
be  taken  of  such  defective  execution  of  a  power,  but  would 
compel  the  co-administrator  to  join  in  the  execution  of  the 
power,  and  not  permit  a  fair  purchaser  for  a  valuable  consi- 
deration to  be  defrauded  by  such  an  advantage.  If  it  were 
a  mere  power,  the  Court  would  not ;  but  where  there  is  a 
duty  and  a  trust  to  be  performed  by  the  proper  exercise  of 
the  power,  as  here,  the  Court  will  compel  it.  8  Yesey,  570-6; 
1  Atk.  469.  But  a  question  of  much  graver  import  is  pre- 
sented. Administrators  act  in  a  fiduciary  character,  in  the 
collection  of  debts,  the  sale  of  property,  and  settlement  of  es- 
tates. The  general  principle  of  equity  is,  that  trustees  and 
others  sustaining  a  fiduciary  and  confidential  relation,  cannot 
deal  on  their  own  account  with  the  thing,  or  the  persons, 
falling  within  that  trust,  or  relationship.  The  rule  is  not  uni- 
versal, but  general.  Whether  Sarah  McCullum,  the  adminis- 
tratrix and  purchaser,  falls  within  the  general  rule  as  to  this 
sale,  is  the  question  before  us  in  the  case,  brought  by  purcha- 
sers from  her,  but  with  legal  notice  of  the  defect  in  the  deed, 
by  its  being  recorded. 

The  general  rule  is  as  I  have  it  laid  down,  and  has  been 
applied  to  those  who  are  strictly  trustees,  to  assignees,  com- 
missioners, and  solicitors  of  bankrupts,  executors,  administra- 
tors, guardians,  agents,  and  officers  of  the  Court,  and  all 
others,  in  whom  there  is  a  trust  and  confidence  reposed,  which 
would  bring  in  conflict,  the  interest  of  the  trustee,  and  the 

vol.  vi.        76 
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cestui  que  trust.  This  rule  is  broadly  laid  down  in  the  fol- 
lowing anthorities ;  1  Vesey,  9;  3  do.  740  ;  5  do.  681 ;  6  do. 
617,  625,  631;  8  do.  337;  10  do.  385;  12  do.  95;  13  do.  355, 
600;  2  Caines'  Cases,  183;  5  Johns.  43;  2  Johns.  Ch.  R.254; 
8  Bro.  P.  C.  42;  2  Sugden  on  Vendors,  123;  2  Har.  &  Johns. 
482;  14  Pick.  359;  4  Porter,  283. 

Justices  Tucker  and  Roane,  in  Anderson  and  Starke,  v. 
Fox  et  al.  2  Hen  &  Mun.  261-5,  intimated  very  strongly 
that  this  rule  did  not  apply  in  Virginia  to  the  purchase  by 
an  executor,  as  numerous  suits  might  arise  out  of  it,  there 
being  many  purchases  of  the  kind  made.  The  point  was 
not,  however,  decided  in  that  case. 

The  Court  in  Kentucky,  in  Haddix's  Heirs  v.  Haddix's 
Adm'rs,  5  Lit.  203,  recognized  the  general  rule  as  applicable 
to  trustees;  but  following  the  intimation  of  the  Virginia  Court, 
they  distinguished  and  excepted  from  it  a  purchase  made  by 
an  administratrix,  and  sustained  it.  But  the  broad  rule  has 
since  been  adopted,  and  applied  to  executors,  and  a  purchase 
by  one  under  a  power  in  the  will,  authorizing  him  to  sell, 
was  set  aside  in  Grider  v.  Paine,  9  Dana,  190. 

These  decisions  cannot  shake  a  rule  so  well  settled,  and 
so  long  adhered  to  and  practiced,  not  only  in  England,  but 
most  of  the  States,  whose  decisions  have  fallen  within  my 
reach.  Indeed  it  is  too  sound  a  rule  of  policy,  although 
arbitrary  and  inflexible,  and  too  well  supported  by  reasons 
deduced  from  observation  and  experience,  to  yield  to  parti- 
cular cases  of  hardship.  The  temptation  of  self  interest  is 
too  powerful  and  insinuating  to  be  trusted.  Man  cannot 
serve  two  masters;  he  mil  forsake  the  one  and  cleave  to  the 
other.  Between  two  conflicting  interests,  it  is  easy  to  fore- 
see, and  all  experience  has  shown,  whose  interests  will  be 
neglected  and  sacrificed.  The  temptation  to  neglect  the 
interest  of  those  thus  confided  must  be  removed  by  taking 
away  the  right  to  hold,  however  fair  the  purchase,  or  full 
the  consideration  paid  ;  for  it  would  be  impossible,  in  many 
cases,  to  ferret  out  the  secret  knowledge  of  facts  and  advan- 
tages of  the  purchaser,  known  to  the  trustee  or  others  acting 
in  the  like  character.     The  best  and  only  safe  antidote  is  in 
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the  extraction  of  the  sting;  by  denying  the  right  to  hold,  the 
temptation  and  power  to  do  wrong  is  destroyed.  Lord  Hard- 
wicke,  at  one  time,  excepted  from  the  general  rule  a  fair  sale 
at  public  auction,  and  sustained  the  purchase  by  the  trustee. 
1  Cruise's  Dig.  498.  Again,  in  Wkelpdale  v.  Cockscm, 
referred  to  in  Campbell  v.  Walker,  5  Yesey,  682,  it  was  held, 
that  where  a  majority  of  the  cestui  que  trusts  agreed,  and 
the  sale  was  fair,  that  a  purchase  by  a  trustee  would  be  sus- 
tained. From  the  language  used  by  Lord  Rosslyn,  in  Which- 
cote  v.  Lawrence,  3  Yesey,  749,  another  distinction  was 
taken  and  insisted  on,  that  unless  the  purchaser  had  gain  and 
advantage  by  his  purchase,  the  sale  would  be  sustained. 
But  all  these  distinctions  have  been  overruled,  and  the  broad 
rule  now  obtains,  as  laid  down  above,  that  all  persons  sus- 
taining fiduciary  relations  to  persons  or  property  entrusted 
to  their  management,  cannot  hold  such  property  by  purchase, 
if  the  cestui  que  trust,  or  those  for  whom  they  act,  or  who 
are  interested  in  the  property,  object  to  their  purchase, 
within  a  reasonable  time.  6  Yesey,  625 ;  8  do.  337 ;  10.  do. 
385  ;  2  Johns.  Ch.  R.  252  ;  4  Porter,  283. 

But  the  purchase  is  not  void,  but  only  voidable.  14  Pick. 
359  ;  12  Yesey,  354 ;  2  Sugden  on  Yendors,  143.  It  is  a  rule 
of  disability  in  the  party  to  hold,  when  objected  to,  and  ques- 
tioned by  those  having  an  interest,  who  may  have  the  sale  set 
aside  by  bill,  and  a  re-sale  ordered,  if  deemed  for  their  ad- 
vantage. And  in  doing  so,  the  Courts  may,  and  frequently  do 
order  the  premises  to  be  put  up  at  the  amount  of  the  former 
purchase,  and  if  no  advance  upon  that  sum  is  made,  hold  the 
trustee  to  his  purchase.  But  the  remedy  of  the  party,  how- 
ever, is  in  a  Court  of  Equity  for  relief.  2  "Williams  on  Ex'rs, 
689 ;  1  Bingh.  50  ;  7  Moore,  351.  For  a  Court  of  Law  will 
treat  it  as  a  valid  sale,  unless  there  be  fraud.     14  Johns,  407. 

The  cestui  que  trust  has,  therefore,  an  election  to  affirm,  or 
disaffirm  the  sale.  It  is  insisted,  that  a  demurrer  to  a  bill  is 
not  an  election.  I  am  of  that  opinion,  that  an  election  can- 
not be  made  by  demurrer.  For  the  practice  is  uniform,  and 
the  principle  is  well  settled  in  these  cases,  that  the  Court  may, 
on  setting  aside  these  sales,  and  on  ordering  a  re-sale;  order 
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a  reference  to  the  Master  to  ascertain  the  purchase  money 
and  interest,  the  value  of  improvements,  if  any,  and  also  to 
take  an  account  of  the  rents.  And  a  decree  is  always  made 
to  re-imburse  these  sums,  after  deducting  the  value  of  the 
rents,  &c,  out  of  the  amount  of  the  re-sale ;  or  if  there  is 
no  re-sale,  then  these  sums  will  be  ordered  to  be  re-imbursed, 
and  the  premises  ought  to  be  subject  to  refund  the  amount. 
If  a  demurrer  to  the  bill  for  specific  performance,  or  other 
relief,  is  an  election  to  disaffirm,  the  party  may  ever,  by  in- 
terposing a  demurrer,  put  it  out  of  the  power  of  the  Court, 
to  secure  the  purchaser,  by  ordering  his  money  to  be  re- 
imbursed in  the  same  proceeding  by  which  the  sale  is  set 
aside.     8  Yesey,  337,  and  authorities  before  referred  to. 

The  demurrer  only  raises  a  question  of  the  legality  of  the 
sale.  The  sale  is  valid  in  equity,  as  well  as  at  law,  unless 
the  cestui  que  trust  elect  to  avoid  it.  Then  a  Court  of  Equity 
may,  and  will,  avoid  it ;  a  Court  of  Law  cannot.  The  de- 
murrer will  not  show  the  will  of  the  party  to  avoid  it.  In 
Munro  v.  Allaire,  2  Caines'  Cases  in  error,  188,  the  widow 
who  was  entitled  to  an  interest  under  a  will,  sold  that  inter- 
est to  the  executor.  She  afterwards  sold  and  conveyed  to 
another.  The  executor  filed  a  bill  against  both  for  a  specific 
performance  of  his  contract  of  purchase.  The  Court  sustain- 
ed a  demurrer  to  the  bill,  but  it  is  observable,  in  this  case 
that  the  vendor  had  expressly  elected  to  disaffirm,  in  selling 
and  conveying  to  another,  as  shown  by  the  bill.  So  the 
question  may  be  regarded  as  open,  so  far  as  that  case  is  con- 
cerned.. In  this  case,  the  heirs  set  forth  nothing  upon  the 
record,  showing  whether  they  wish  to  avoid  the  sale  or  not. 
However  inflexible  the  rule  may  be  in  annulling  such  sales, 
when  objected  to,  it  has  no  application,  except  at  the  instance, 
and  upon  the  election  of  the  cestui  que  trust,  or  others  having 
an  interest ;  for  it  would  never  be  done  at  the  instance  of  the 
purchaser,  and  against  the  will  of  the  cestui  que  trust.  I  am 
clearly  of  opinion,  that  the  demurrer  ought  to  have  been  dis- 
allowed, so  far  as  the  mere  question  of  the  legality  of  the  sale 
was  concerned. 

But  there  is  another  important  view  of  the  case  to  be  con- 
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sidered.  The  deed  was  defective,  and  would  not  entitle  the 
purchaser  to  retain  her  rights  at  law,  nor  those  claiming  under 
her,  for  want  of  a  recital  at  large  of  the  order  of  Court 
granting  the  sale  according  to  the  statute,  as  settled  in  the 
case  of  Smith  v.  Hileman,  1  Scam.  325.  There  can  be  no 
doubt  of  the  power  and  duty  of  the  Court,  in  a  proper  case, 
to  aid  the  party  by  ordering  a  perfect  execution  of  the  power, 
so  as  to  prevent  injustice,  and  secure  the  rights  and  interest 
of  a  bona  fide  purchaser  for  a  valuable  consideration.  2  Mun. 
129  ;  3  Ham.  529;  1  Euss.  &  My.  418;  8  Yesey,  570;  5 
Blackf.  587;  3  Edw.  20;  Fonblanque's  Eq.  2  Williams' 
Ex'rs,  689,  690;  2  Barb.  &  Har.  Dig.  381,  §  2;  4  do.  189,  §13. 
But  it  is  objected  here,  that  a  power  executed  by  one  of 
several  trustees,  is  void.  And  that  applies  equally  to  trusts 
or  powers  coupled  with  an  interest,  and  where  the  trust  wil 
survive  as  to  mere  naked  powers.  1  know  that  this  doctrine  is 
thus  broadly  and  generally  laid  down  in  St.  Clair  v.  Jackson, 
8  Cowen,  543,  and  correctly  enough  for  the  facts  of  that  case, 
where  three  executors  by  name,  or  the  survivors  or  survivor 
of  them,  were  empowered  to  execute  a  lease,  which  was  ex- 
ecuted by  two  making  a  power  of  attorney,  the  third  being 
alive.  Here  the  parties  acted  under  a  limitation,  a  restricted 
power.  And  such  facts  existed  in  the  two  decisions  cited 
from  Eeports  to  support  it.  One  was  in  14  Johns.  560,  where 
by  will  the  executors,  or  a  major  part  of  them,  were  empow- 
ered to  do  an  act,  and  which  was  performed  by  a  sole  survi- 
ving executor.  The  other  case  was  in  6  Johns.  39,  where  a 
submission  was  made  to  five  arbitrators,  without  any  provision 
that  a  less  number  might  act.  In  both  these  cases,  the  act 
of  the  minority  was  held  void.  And  well  enough,  because 
they  acted  under  a  restricted  power.  The  other  authority 
cited  for  this  position,  I  have  not  been  able  to  see.  With 
this,  as  a  special  rule  applicable  to  restricted  powers,  I  con- 
cur. But  I  cannot  concur  in  it,  as  a  general  rule,  applicable 
to  general  powers  relating  to  trusts.  The  general  rule  ought 
to  depend  upon  the  nature  of  the  power,  and  its  objects.  It 
is  laid  down  by  the  Chancellor,  in  Browne.  Higgs,  8,  Yesey, 
570,  in  these  words :     "  But  there  are,  not  only  a  mere  trust, 
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and  a  mere  power,  but  there  is  also  known  to  this  Court,  a 
power,  which  the  party,  to  whom  it  is  given,  is  entitled  and 
required  to  execute  and  with  regard  to  that  species  of  power, 
the  Court  considers  it  as  partaking  so  much  of  the  nature,  and 
qualities  of  a  trust,  that  if  the  person  who  has  that  duty  im- 
posed upon  him,  does  not  discharge  it,  the  Court  will,  to  a 
certain  extent,  discharge  the  duty  in  his  room  and  place." 
See  also,  1  Atk.  469.  For  no  trust  shall  fail  in  equity  for 
want  of  a  trustee.  Executors  and  administrators  have  a 
power,  connected  with  a  trust  in  collecting,  selling,  and  paying 
debts,  and  distributing  the  surplus.  If  there  are  no  limitations 
in  the  will,  restricting  the  persons,  or  the  manner  of  execu- 
ting these  powers,  the  Court  will  aid  to  give  effect  to  a  fair 
sale  or  transaction,  which  cannot  take  effect  otherwise,  on 
account  of  a  defective  execution  of  their  powers  conferred 
by  law.  In  attempting  to  perform  these  duties,  the  adminis- 
trators make  a  sale  of  the  land,  and  one  only  executes  the  con- 
veyance. Here  is  a  defective  conveyance  of  the  power  by 
one,  which  the  law  has  conferred  upon  both.  But  it  partakes 
"  so  much  of  the  nature  and  qualities  of  a  trust,"  that  "  the 
Court  will,  to  a  certain  extent,  discharge  the  duty  in  his 
room  and  place,"  by  compelling  the  other  administrator,  in 
a  proper  case,  to  join  in  the  convey auce. 

But  the  bill,  in  this  case,  neither  avers  nor  sets  out  any 
consideration  paid  by  the  administratrix,  the  purchaser,  for 
this  tract  of  land.  Parties  coming  to  ask  the  aid  of  a  Court 
of  Equity,  must  come  not  only  with  clean  hands,  but  with 
the  merits  of  a  good  or  valuable  consideration  paid,  or  an 
offer  or  readiness  to  perform  all  things  on  their  part.  How- 
ever liberal,  generous  and  meritorious  her  conduct  may  have 
been  towards  the  heirs,  in  the  general  management  of  the 
estate,  it  cannot  enter  into  and  constitute  a  consideration  for 
this  land,  either  good  or  valuable  in  law.  For  want  of  this 
averment  of  consideration  paid  for  the  land,  or  some  state- 
ment showing  it,  we  are  of  opinion  that  the  demurrer  was 
properly  sustained. 

We  are  further  of  opinion,  that  the  sale  would  be  voidable 
at  the  election  of  the  heirs,  even  though  a  full  consideration 
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had  been  paid.  We  are  also  of  opinion  that  a  demurrer 
would  not  lie  to  the  bill,  simply  on  the  ground  that  an  admin- 
istratrix purchased  at  her  own  sale  ;  that  a  demurrer  is  not 
an  election  to  avoid  the  sale ;  that  a  Court  of  Equity  has 
power  to  aid  such  defects  in  the  execution  of  a  power  as  are 
pointed  out  in  this  case.  This  opinion  is  given,  without 
reference  to  the  rights  or  liabilities  of  the  parties,  in  any 
other  proceedings,  to  put  the  heirs  to  an  election,  or  for  an 
account. 

Judgment  affirmed,  each  party  paying  their  own  cost. 

Young,  J.,  said  :  I  dissent  from  the  Opinion  of  the  Court, 
for  the  reason  that  the  deed  from  Whiteside,  as  administrator, 
to  Mrs.  McCullum,  administratrix,  imports  such  a  considera- 
tion as  should  require  the  defendants  to  answer  the  bill,  and 
to  oblige  the  heirs  either  to  affirm  or  disaffirm  the  sale. 

Decree  affirmsd. 


Benjamin    F.    Messinger,   appellant,  v.   Joseph    Germain, 

appellee. 

Appeal  from  St.  Clair. 

The  decision  of  this  Court  in  the  case  of  BMnehart  v.  Schuyler,  declaring 
the  Revenue  Laws  of  1829  constitutional,  is  re-affirmed. 

The  Auditor's  deed,  under  the  laws  of  1829,  is  evidence  of  the  regularity 
and  legality  of  the  sale,  until  the  contrary  shall  be  made  to  appear. 

The  fourth  section  of  the  Revenue  Act  of  1827  authorizes  a  sale  of  lands 
for  taxes  to  he  continued  from  clay  to  day,  until  the  same  shall  he  com- 
pleted. The  presumption  is,  therefore,  until  the  contrary  is  made  to  ap- 
pear, that  a  sale  made  on  a  day  subsequent  to  that  provided  by  law,  that 
the  sale  was  adjourned  by  the  Auditor  from  day  to  day  until  the  day  of 
sale. 

When  a  tract  of  land  is  sold  by  the  Auditor  for  taxes,  under  the  Act  of 
1827,  it  is  to  be  presumed  that  it  was  not  listed  according  to  law,  or  that 
it  belonged  to  a  non-resident,  and  the  burden  of  proof  rests  upon  the 
owner  to  show  that  it  was  listed  as  the  law  directs. 

Ejectment,  in  the  St.  Clair  Circuit  Court,  by  the  appellee 
against  the  appellant,  before  the  Hon.  James  Semple,  at  the 
May  term  1843,  when  the  issue  was  found  for  the  plaintiff, 
and  judgment  was  rendered  on  the  finding  of  the  Court. 
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G.  P.  Koemer,  for  the  appellant : 

1.  The  Auditor's  deed  is  not  in  compliance  with  law. 
The  fourth  section  of  the  Revenue  Act  of  1827,  (R.  L.  335,) 
requires  the  Auditor  to  sell  the  delinquent  lands  on  the  first 
Monday  of  January.  The  deed  on  its  face  shows,  that  the 
land  in  question  was  sold  on  the  16th  day  of  January,  which, 
by  no  possibility,  could  have  been  the  first  Monday  of  the 
month.  It  is  true  that  the  Auditor  may  continue  the  sale  from 
day  to  day,  and  that  it  may  have  commenced  on  the  first  Mon- 
day, but  that  does  not  appear  affirmatively  on  the  deed,  and 
will  not  be  inferred.  The  deed,  therefore,  on  its  face,  shows 
the  sale  to  have  been  void. 

2.  The  Act  of  1829  makes  the  Auditor's  deed  prima  facie 
evidence  of  the  regularity  and  legality  of  the  sale.     This  pro- 
vision only  covers  all  proceedings  which  have  reference  to 
the  sale  or  mode  of  selling,  and  does  not  extend  to  other  pre- 
requisites.    Before  the  deed  of  the  Auditor  or  the  sheriff"  can 
be  introduced,  the  party  relying  on  such  an  instrument  must 
show  that  the  lands  were  taxable,  and  that  the  taxes  remained 
unpaid.    Also,  that  the  lands  were  properly  listed,  and  in 
case  of  an  Auditor's  deed,  it  must  be  shown  that  the  lands 
sold  were  liable  to  be  listed  by  him,  or  to  be  sold  by  him. 
The  cases,  when  lands  can  be  listed  or  sold  by  the  Auditor, 
are  specified  in  the  second  and  twenty  fourth  sections  of  the 
Revenue  Act  of  1827,  and  the  first  section  of  the  Act  of  1829. 
The  evidence  in  the  bill  of  exceptions  shows  that  the  land 
in  question  was  not  liable  to  be  listed  or  sold  by  the  Auditor. 
The  heirs  of  the  Patentee  were  known,  resided  in  the  State 
at  the  time,  and  one  of  them  in  the  county  where  the  land 
was  situate. 

3.  The  sheriff's  deed  is  not  properly  acknowledged,  not 
being  in  conformity  with  the  eleventh  section.     R.  L.  132. 

4.  The  Revenue  law,  under  which  the  sale  was  made,  is 
unconstitutional,  being  against  the  eighth  and  twentieth  sec- 
tions of  the  eighth  article  of  the  constitution. 

L.  Trumbull,  for  the  appellee : 

The  Opinion  of  the  Court  was  delivered  by 

Lookwood,  J.    This  was  an  action  of  ejectment,  commenced 
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by  Germain  against  Messinger,  in  the  St.  Clair  Circuit 
Court,  to  recover  the  possession  of  the  North  West  fractional 
quarter  of  section  twenty  eight  (28,)  in  township  two  (2) 
north,  of  range  eight  (8)  west. 

The  defendant  below  pleaded  "not  guilty,"  and  the  cause 
was  tried  by  the  Court  without  a  jury,  who  decided  that  the 
plaintiff  below  had  an  estate  in  fee  in  the  premises,  and  ren- 
dered judgment  accordingly.  Two  bills  of  exceptions  were 
signed  on  the  trial,  the  object  of  which  appears  to  be  to  ob- 
tain the  opinion  of  this  Court,  whether  either  of  several  deeds 
offered  in  evidence  on  the  part  of  the  plaintiff  below  were  ad- 
missible in  evidence.  One  of  the  deeds  offered  in  evidence 
was  a  Sheriff's  deed,  given  on  a  sale  for  taxes.  It  is,  how- 
ever, not  deemed  necessary  to  notice  the  objections  to  this 
deed,  as  it  is  conceded  in  the  bill  of  exceptions,  that  the  plain- 
tiff below  was  entitled  to  recover,  if  the  Auditor's  deed  also 
offered  in  evidence,  was  properly  received  in  evidence.  The 
Auditor's  deed  offered  in  evidence  was  dated  on  the  seven- 
teenth clay  of  January,  1832,  and  recites  that  the  Auditor,  on 
the  sixteenth  day  of  January,  1830,  at  the  town  of  Yandalia, 
in  conformity  with  all  the  requisites  of  the  several  Acts  in 
such  cases  made  and  provided,  exposed  to  public  sale  the  pre- 
mises in  question,  for  the  sum  of  one  dollar  and  seventy  cents, 
being  the  amount  of  the  tax  for  the  year  1829,  with  the  inter- 
est and  cost  chargable  on  said  tract  of  land,  and  that  at  the 
time  and  place  aforesaid,  William  Kinney  offered  to  pay  the 
aforesaid  sum  of  money  for  the  whole  of  said  tract  of  land, 
which  was  the  least  quantity  bid  for  the  same,  and  that  said 
Kinney  had  paid  the  said  sum  of  one  dollar  and  seventy  cents 
into  the  Treasury  of  the  State ;  wherefore  said  Auditor  grant- 
ed and  sold  said  premises  to  said  Kinney,  his  heirs  and  assigns, 
subject  to  redemption,  as  provided  by  law. 

The  hand  writing  of  the  Auditor  was  proved,  but  no  evi- 
dence was  offered  to  prove  that  the  Auditor  had  complied 
with  the  pre-requisites  of  the  statutes,  before  the  sale.  The 
reading  of  the  Auditor's  deed  was  objected  to  by  the  defend- 
ant below,  and  the  ebjection  overruled,  and  the  deed  read  as 
evidence,  and  an  exception  taken.  It  further  appears  from 
vol.  vi.        77 
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one  of  the  bills  of  exception,  that  the  defendant  proved  that 
at  the  time  of  the  Auditor's  sale  of  the  land  described  in  his 
deed,  that  George  W.  Payne  and  Joseph  Payne  were  the 
patentees  of  the  premises  described  in  the  plaintiff's  decla- 
ration, and  that  said  George,  at  the  said  last  mentioned  time, 
was  a  resident  of  St.  Clair  County,  and  Joseph  Payne  resided 
in  Galena,  and  that  it  appeared  in  evidence,  that  the  said  Jo- 
seph W.  Payne  and  George  Payne  were  the  only  patentees 
for  the  premises  claimed. 

The  questions  presented  for  our  consideration  are :  First, 
Whether  the  revenue  laws,  under  which  the  premises  were 
sold  by  the  Auditor,  are  constitutional;  Second,  Whether 
the  Auditor's  deed  given  in  evidence  was  prima  facie  evi- 
dence of  the  regularity  and  legality  of  the  sale;  and  Third, 
Whether  the  Auditor  could  legally  sell  the  premises,  there 
being  evidence  that  one  of  the  patentees,  or  owners  of  the 
land,  resided  at  the  time  of  the  sale,  in  the  Comity  of  St. 
Clair,  where  the  land  is  situated. 

The  first  question  made  in  this  case  was  settled  by  this 
Court  in  the  case  of  Hhinehart  v.  Schuyler*  decided  at  the 
last  term.  The  Court  there  held  that  the  Act  entitled  "  An 
Act  to  provide  for  raising  the  revenue"  passed  February  19th, 
1827,  and  the  Act  entitled  u  An  Act  supplemental  to  an  Act 
entitled  '  An  Act  to  provide  for  raising  a  revenue]  "  passed 
January  19th,  1829,  were  constitutional. 

The  second  question  made  in  this  case  was  determined  by 
this  Court  in  the  case  of  Vance  v.  Schuyler,  (ante,  160,)  de- 
cided at  the  present  term.  The  Court,  in  delivering  their 
opinion  in  that  case,  say,  that  the  ninth  section  of  the  Act 
entitle  "  An  Act  supp>lemental  to  an  Act  entitled  k  An  Act  to 
provide  for  raising  a  revenue]  "  Gale's  Stat.  569,  "  has  re- 
pealed that  rule  of  strict  construction,  applied  to  the  exer- 
cise of  naked  powers  uncoupled  with  an  interest  in  relation 
to  this  sale,  and  it  requires  us  to  take  a  liberal  and  fair  view 


*The  Opinion  of  the  Court  Tvas  delivered  at  the  December  term  1845,  and  will  appear 
in  the  next  volume  of  these  Reports. 


DECEMBER  TERM   1844.  635 


Messinffer  v.  Germain. 


upon  exceptions  taken  to  the  sale,  and,  throwing  the  burden 
of  proof  upon  the  objector,  to  allow  such  only  as  apply  to  the 
real  merits  of  the  case.  This  deed,  then,  was  prima  facie 
sufficient  for  the  plaintiff',  without  other  evidence  connected 
with  it,  in  relation  to  the  sale."  It  was,  however,  urged  on 
the  argument  of  this  case,  that  by  the  fourth  section  of  the- 
revenue  law,  passed  in  1S27,  that  the  Auditor  was  required 
to  sell  lands  for  taxes  on  the  first  Monday  of  January  in  each 
year,  and  the  sale,  having  taken  place  on  the  16th  day  of 
January,  was  illegal,  and  consequently  void.  This  objection 
is  not  sound.  The  same  section  provides,  that  "  the  sale  shall 
be  continued  from  day  to  day,  until  the  same  shall  be  com- 
pleted." This  provision  clearly  authorizes  the  Auditor  to 
continue  the  sale  until  all  the  delinquent  lands  should  be  sold. 
According  to  the  spirit  of  the  Act  of  1829,  we  are  bound  to 
presume,  until  the  contrary  shall  be  made  to  appear,  that  the 
Auditor  adjourned  the  sale  of  the  lands  for  taxes  until  the  day 
on  which  this  tract  of  land  was  sold. 

The  third  point  presented  in'this  case  requires  some  con- 
sideration. By  the  Revenue  Act  passed  in  1827,  it  is  provi- 
ded that  residents  of  the  different  counties  of  this  State  shall 
list  for  taxation,  their  lands  in  the  counties  in  which  they  shall 
respectively  reside,  and  if  they  shall  make  default  in  the 
payment  of  their  taxes,  the  sheriffs  of  the  different  counties 
where  such  lands  are  listed  for  taxation,  and  are  situated,  are 
authorized  to  sell  them.  But  by  the  third  section  of  the 
Revenue  Law  passed  in  1829,  it  is  provided  "that  the  county 
treasurer  shall  finish  taking  in  the  list  of  taxable  property, 
and  make  his  return  to  the  clerk  of  the  County  Commission- 
ers' Court,  on  or  before  the  first  day  of  July  annually ;  and 
on  ar  before  the  fifteenth  day  of  July,  the  clerk  of  the  County 
Commissioners'  Court  shall  transmit  to  the  Auditor,  by  mail, 
a  transcript  of  all  lands  not  listed  in  the  county  ;  and  all  lands 
not  listed  in  the  county  shall  be  sold  as  non-resident  lands  by 
the  Auditor."  The  Auditor  having  sold  this  tract  of  land, 
it  is  fairly  to  be  presumed  that  the  owners  had  not  listed,  it 
for  taxation  in  the  county  of  St.  Clair.  If  they  had  neglect- 
ed their  duty  in  this  particular,  the  Auditor  was  bound  to 
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consider  the  land  as  belonging  to  non-resdents,  and  sell  it 
as  other  non-resident  lands.  The  burden  of  proving  that 
the  premises  were  listed  for  taxation  in  St.  Clair  county, 
rested  on  the  defendant  below.  It  was  an  affirmative  fact, 
easily  susceptible  of  proof  if  it  existed,  and  necessary  to  be 
proved  to  defeat  the  Auditor's  deed,  which  is  declared  by 
the  Act  of  1829,  "  shall  be  evidence  of  the  regularity  and 
legality  of  the  sale  until  the  contrary  be  made  to  appear." 
The  evidence,  however,  does  not  establish  the  fact,  that  either 
of  the  owners  or  patentees  of  the  land  were  residents  of  the 
county  of  St.  Clair,  at  the  time  the  lands  should  have  been 
listed  for  taxation.  The  fact  that  one  of  them  resided  there, 
when  the  Auditor  sold  the  land,  furnishes  no  legal  presump- 
tion that  he  resided  there  on  the  first  day  of  July,  preceding 
the  clay  of  sale.  The  defendant  consequently  wholly  failed 
to  prove  that  the  Auditor  was  not  by  law  authorized  to  sell 
the  land  in  controversy. 

The  judgment  below  is  consequently  affirmed,  with  costs. 

Judgment  affirmed. 


Edwakd   K.    Rogers,    plaintiff   in  error,  v.  John    Dickey, 
defendant  in  error. 

Error  to  Sangamon. 

Where  two  or  more  writs  of  fi.  fa.  are  delivered  at  different  times,  either 
to  the  same  or  different  officers,  and  no  sale  is  actually  made  of  the  de- 
fendant's goods,  the  execution  first  delivered  must  have  the  priority, 
though  the  first  seizure  may  have  been  made  on  a  subsequent  execution. 
But  where  the  goods  are  actually  sold  by  virtue  of  a  levy  made  under  a 
junior  execution,  the  sale  will  be  good,  and  the  property  cannot  after- 
wards be  taken  from  the  purchaser  by  the  senior  execution.  The  only 
remedy  of  the  party  injured  is  against  the  officer,  (a) 

A,  owed  B.  certain  rent,  and  a  constable  levied  a  distress  warrant  for  the 
same  on  personal  property  found  on  the  demised  premises,  on  the  first 
day  of  May,  1842,  said  rent  having  been  due  on  the  18th  day  of  March 
previously.  At  the  July  term  of  the  Circuit  Court,  a  judgment  was  re- 
covered, as  required  by  the  statute  in  such  cases,  for  the  rent.  C.  on  the 
eighth  day  of  said  March,  delivered  to  the  sheriff  of  the  county  an  exe- 
cution in  his  favor  against  A.,  for  collection,  and  on  the  26th  day  of  said 
May  levied  the  same  on  the  property  in  the  constable's  hands,  and  took 
the  same  from  his  possession  :  Held,  that  the  sheriff  had  the  prior  lien  by 
virtue  of  the  execution  held  by  him. 
(a)  Dodge  v.  Mack,  22  111.  B.  96 ;  Leach  v.  Pine,  41  111.  R.  65. 
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In  regard  to  judgment  liens  upon  lands  created  by  statute,  the  lien  com- 
mences with  the  judgment,  and  continues  as  long  as  the  statute  gives  it 
priority  over  other  liens ;  and  the  circumstance  of  not  proceeding  upon 
it,  until  a  subsequent  lien  has  been  obtained  and  carried  into  execution 
has  never  been  considered  as  divesting  the  first  judgment  creditor  of  his 
right  to  have  his  judgment  satisfied  out  of  the  same  lands  if  necessary. 
In  the  case  of  mortgages,  a  subsequent  mortgage  cannot,  by  obtaining  a 
decree  for  the  sale  of  the  mortgaged  property,  obtain  precedence  over  a 
prior  mortgage,  in  respect  to  which  all  the  requisites  of  the  law  have 
been  complied  with ;  and  a  statutory  lien  is  as  binding  as  a  mortgage, 
and  possesses  the  same  capacity  to  hold  the  land  as  long  as  the  statute 
preserves  it  in  force. 

In  the  case  of  liens  upon  lands  created  by  judgment,  which  is  matter  of 
record,  the  law  implies  notice  to  all  subsequent  incumbrancers ;  but  in 
regard  to  executions  against  personal  property,  where  the  lien  attaches 
from  the  time  of  the  delivery  of  the  execution  to  the  officer,  the  purchaser 
of  the  goods  is  not  presumed  to  suppose  that  the  officer  has  committed 
any  impropriety  in  the  performance  of  his  duty,  and  is  protected  in  his 
purchase. 

This  was  an  agreed  case,  between  the  parties  herein,  in 
the  Sangamon  Circuit  Court,  at  the  November  term  1843, 
the  Hon.  Samuel  11.  Treat  presiding.  # 

All  the  facts  are  embodied  in  the  Opinion  of  the  Court. 

J.  Young  Scammon,  for  the  plaintiff  in  error,  filed  an  ela- 
borate agument  in  writing,  and  relied  upon  the  following 
authorities :  R.  L.  372,  §  6  ;  Rankin  v.  Scott,  12  Wheat.  177; 
9  Petersdorff's  Abr.  260 ;  Hutchinson  v.  Johnson,  1  Term 
R.,727;  Watson  on  Sheriff,  177;  6  Bac.  Abr.  179;  Lambert 
v.  Paulding,  18  John.  311 ;  Wells  v.  Marshall,  4  Cowen, 
411. 

S.  T.  Logan,  and  A.  Lincoln,  for  the  defendant  in  error, 
cited  Wiley  v.  Hyde,  13  Johns.  249,  and  Payne  v.  Drew,  4 
East,  545. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  agreed  case  in  the  Court  below. 
The  record  shows  that  on  the  eighteenth  day  of  March, 
1842,  there  was  due  to  John  Dickey  from  one  Josiah  T. 
Betts,  one  hundred  and  fifty  dollars  for  the  rent  of  a  house 
and  lot  belonging  to  Dickey  and  occupied  by  Betts  ;  that  on 
the  first  day  of  May,  1842,  Dickey  caused  certain  personal 
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property  of  Betts,  found  on  the  demised  premises,  to  be  dis- 
trained for  the  payment  of  the  rent,  by  a  constable  of  San- 
gamon county ;  and  at  the  July  term  1842,  of  the  Sangamon 
Circuit  Court,  recovered  a  judgment  against  Betts  for  the 
amount  of  said  rent. 

On  the  eighth  day  of  March,  1842,  Rogers  delivered  to 
the  sheriff  of  Sangamon  county  a  writ  of  fieri  facias,  duly 
issued  from  the  Cook  Circuit  Court,  in  favor  of  the  said 
Rogers,  and  against  the  said  Josiah  T.  Betts,  for  the  sum  of 
two  hundred  dollars,  and  on  the  twenty  sixth  clay  of  May, 
1842,  and  before  the  return  day  of  said  execution,  the  sheriff 
levied  upon  the  personal  property  then  in  the  hands  of  the 
constable  by  virtue  of  the  said  distress,  and  took  the 
property  out  of  his  possession. 

The  right  of  the  sheriff  to  take  the  property  from  the 
constable,  and  to  have  a  prior  lien  against  Dickey  to  satisfy 
the  execution  of  Rogers,  was  submitted  by  the  parties  to  the 
Court  below  to  be  decided,  with  the  privilege  of  appeal  to 
this  Court ;  with  an  understanding,  that  if  the  Court  should 
decide  that  Rogers,  or  the  sheriff  for  his  benefit,  had  a  right 
under  the  fieri  facias  execution,  to  take  the  property  from 
the  constable,  and  to  have  a  prior  lien  against  Dickey  for  the 
satisfaction  of  his  debt,  then  the  Court  should  order  the 
sheriff  to  proceed  to  sell  the  property  for  the  benefit  of 
Rogers ;  but  otherwise,  to  re-deliver  it  to  the  constable  for 
the  use  of  Dickey.  The  record  further  shows,  that  the 
property  has  not  been  sold  either  by  virtue  of  the  distress  or 
fieri  facias. 

The  Circuit  Court  decided  that  the  sheriff  had  no  right, 
under  the  circumstances,  to  take  the  property  from  the 
constable,  and  ordered  him  to  re-deliver  it,  in  pursuance  of 
the  agreement.  This  decision  is  assigned  for  error  in  this 
Court. 

The  question  is,  whether  an  execution  delivered  to  the 
sheriff,  and  in  his  hands  at  the  time  a  distress  warrant  is  levied 
by  the  constable,  takes  precedence  of  the  levy  by  the  con- 
stable, where  there  has  been  no  sale  of  the  property  levied 
upon.     The  adjudged  cases  upon  this  subject,  to  which  the 
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Court  has  been  referred,  are  numerous  and  conflicting,  and 
we  are,  for  the  first  time,  called  upon  to  determine  which 
construction  we  will  adopt  as  best  supported  by  the  weight 
of  authority,  and  as  best  calculated  to  subserve  the  ends  of 
justice. 

By  the  sixth  section  of  the  Act  concerning  Landlords  and 
Tenants,  in  force  June  1,  1827,  it  is  provided,  that  the 
person  to  whom  the  rent  is  due,  or  his  agent,  may,  with  the 
sheriff,  or  some  constable  of  the  county,  cause  the  goods  of 
his  tenant  to  be  distrained,  &c.  By  the  third  section  of  the 
Act  to  exempt  certain  articles  from  execution,  in  force 
February  26,  1841,  it  is  further  provided,  that  "in  all  cases 
where  distress  shall  be  made  for  rent,  before  any  sale  shall 
be  made  of  the  property  distrained,  it  shall  be  the  duty  of 
the  party  distraining  to  have  the  defendant  summoned  before 
the  Circuit  Court,  or  justice  of  the  peace  if  the  demand 
shall  not  exceed  one  hundred  dollars,  and  then  and  there 
prove  his  demand  as  in  other  cases."  Under  the  provisions 
of  the  law,  Dickey  obtained  a  judgment  in  the  Sangamon 
Circuit  Court  against  Betts  for  one  hundred  and  fifty  dollars. 

The  sixth  section  of  the  ''''Act  concerning  Judgments  and 
.Executions"  in  force  May  1,  1825,  provides,  "that  all  exe- 
cutions shall  be  made  returnable  ninety  days  after  date,  and 
no  writ  of  execution  shall  bind  the  property  of  the  goods  and 
chattels  of  any  person  against  whom  such  writ  shall  be  issued, 
but  from  the  time  that  such  writ  shall  be  delivered  to  the 
sheriff  or  other  officer,  to  be  executed  ;  and  for  the  better 
manifestation  of  said  time,  the  sheriff  or  other  officer,  shall, 
on  the  receipt  of  every  such  writ,  indorse  upon  the  back 
thereof,  the  hour,  day  of  the  month  and  year  when  he  re- 
ceived the  same."  The  eighth  section  of  the  Kentucky 
statute  of  1796,  concerning  executions,  provides,  "that  no 
writ  of  fieri  facias,  or  other  writ  of  execution,  shall  bind  the 
property  of  the  goods,  &c.  against  which  such  writ  issued, 
but  from  the  time  such  writ  shall  be  delivered  to  the  sheriff, 
or  other  officer,  to  be  executed,"  <fec.  1  Littell's  Kentucky 
Statutes,  540.  Here,  it  will  be  perceived,  that  the  language 
of  the  two  Acts,  so  far  as  the  Kentucky  Act  is  quoted,  is 
identical.     Under  this  statute,  the  Court  of  Appeals  of  that 
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State  decided  in  the  case  of  Tabb  v.  Harris,  4  Bibb,  31,  32, 
that  the  lien  operates  only  to  preclude  the  defendant  from  so 
disposing  of  his  estate  as  to  prevent  it  from  being  taken  in 
execution;  but  that  as  between  different  execution  creditors, 
no  lien  is  created  by  the  delivery  of  the  execution,  but  only 
by  the  first  levy.  Arberry  v.  JVoland,  2  J.  J.  Marsh.  421, 
422;  Kilby  v.  Haggin,  3  do.  211,  212.  But  if  an  officer  hav- 
ing two  executions  against  the  same  defendant,  should  levy 
the  second  execution  first,  he  will  be  liable  to  the  creditor 
in  the  execution  first  delivered,  although  the  levy  and  sale 
under  the  junior  execution  will  be  valid.  Kilby  v.  Haggin, 
3  J.  J.  Marsh.  212.  So,  where  two  or  more  executions  in 
favor  of  different  parties  against  the  same  person,  shall  be 
delivered  to  the  officer  at  different  times,  it  is  his  duty  first 
to  satisfy  that  which  first  came  to  his  hands  ;  and  if  he  holds 
an  older  and  junior  execution  in  his  hands  at  the  same  time, 
and  levies  the  junior  execution  first,  and  by  the  satisfaction 
of  it,  shall  so  exhaust  the  property,  that  there  shall  not  be 
sufficient  to  satisfy  the  older  execution;  and  in  consequence 
thereof,  the  older  execution  is  satisfied  out  of  the  estate  of 
the  surety  of  the  defendant  in  the  older  execution,  the  officer 
will  be  liable  on  a  suit  on  his  official  bond,  for  the  injury  there- 
by inflicted  on  such  surety,  but  the  sale  on  the  junior  execu- 
tion will  be  good.  An  officer  holding  the  oldest  execution  is 
not  entitled  to  take  property  out  of  the  hands  of  another  offi- 
cer, who  has  made  the  first  levy,  although  made  in  virtue  of 
a  younger  execution.  Staton  v.  Commonwealth,  2  Dana, 
399;   Com?nonwealth,  <&c.  v.  Stmtton,  7  J.  J.  Marsh.  91,  92,  93. 

The  principles  settled  by  the  Kentucky  decisions  in  refer- 
ence to  this  subject,  therefore,  are  :  First,  that  between  exe- 
cution creditors  there  is  no  priority  of  lien,  other  than  that 
which  is  secured  by  a  levy ;  and  second,  that  when  several 
executions  are  placed  in  the  hands  of  different  officers,  each 
competent  to  act,  and  commanded  by  the  writ  to  do  so,  the 
prior  lien  attaches  in  favor  of  the  first  levy,  though  made 
upon  a  junior  execution,  and  one  which  came  last  to  the  hands 
of  the  officer.  Kilby  v.  Haggin,  3  J.  J.  Marsh.  212,  213; 
Million  v.  Commonwealth,  1  B.  Monro,  311. 

The  New  York  statute  declares,  "that  no  writ  of  execution 
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shall  bind  the  property  of  the  goods,  but  from  the  time  the 
writ  shall  be  delivered  to  the  sheriff."  1  R.  L.  502.  The 
construction  given  to  that  Act  by  the  Supreme  Court  of  New 
York  is,  that  after  the  writ  is  so  delivered,  the  defendant  can- 
not make  an  assignment,  or  do  any  other  act  to  divest  the 
right  of  the  sheriff  to  take  the  goods  ;  that  the  delivery  does 
not  alter  the  property,  but  it  continues  in  the  defendant  until 
the  execution  is  executed,  and  an  execution  is  said  to  be  ex- 
ecuted, when  a  sale  has  actually  taken  place.  Swain  v, 
Morland,  1  Brod.  &  Bing.  370.  So,  if  two  writs  of  fieri  facias 
are  delivered  to  the  sheriff,  and  he  sells  under  the  junior  ex- 
ecution, the  sale  cannot  be  avoided,  and  the  party  injured  has 
no  remedy,  except  against  the  sheriff.  The  property  of  the 
goods  is  bound  by  the  sale,  and  cannot  be  taken  by  the  exe- 
cution first  delivered,  and  the  reason  given  is,  "  that  sales 
made  by  the  sheriff  ought  not  to  be  defeated ;  for  if  they  were, 
no  man  would  buy  goods  levied  upon  by  a  writ  of  execution." 
Marsh  v.  Lawrence,  4  Cowen,  468  ;  Smallcomb  v.  Bucking- 
ham, 1  Lord  Raym.  252 ;  Payne  v.  Drew,  4  East.  523 ; 
Sandford  v.  Mosa,  12  Johns.  163;  Hotchkiss  v.  Mc  Vicar, 
lb.  403.  So,  where  a  justice's  execution  was  levied  on  goods 
which  were  sold,  but  previous  to  the  levy  a  fieri  facias  exe- 
cution against  the  same  goods  had  been  delivered  to  the  sher- 
iff; held,  that  the  levy  and  sale  upon  the  justice's  execu- 
tion, changed  the  property  of  the  goods,  and  the  sheriff  could 
not  afterwards  take  them.  Marsh  v.  Lawrence,  4  Cowen, 
461.  But  a  fieri  facias  delivered  to  the  sheriff  takes  prefer- 
ence of  an  attachment  levied  before  the  fi.  fa.  but  after  the 
delivery  of  the  fi.  fa.  to  the  sheriff.  Wells  v.  Marshall,  4 
Coweu,  411.  It  was  decided  in  the  case  of  Chanvpenois  v. 
White,  1  Wend.  92,  that  after  a  levy  under  a  junior  fi.fa.,  and 
the  officer  discovering  that  the  property  was  subject  to  an 
older  execution,  he  may  return  the  fi.fa.  nulla  bona,  and  such 
return  will  be  regular.  The  rule  which  is  laid  down  in  such 
cases,  is,  that  so  long  as  the  property  is  not  actually  sold,  it 
continued  in  the  defendant,  and  the  prior  lien  having  at- 
tached, will  be  entitled  to  the  precedence,  and  will  over- 
reach a  previous  levy  by  a  junior  execution,  the  only  question 
vol.  vi.         78 
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being  the  priority  of  the  lien,  while  the  general  property  of 
the  goods  remains  in  the  defendant. 

The  principles  settled  by  the  New  York  decisions  are: 
First,  That  after  the  delivery  of  the  fi.  fa.  the  defendant 
cannot,  by  assignment,  or  other  act,  divest  the  right  of  the 
sheriff  to  take  the  goods.  Second,  That  the  delivery  of  the 
fi.fa.  to  the  officer,  does  not  alter  the  general  property  in  the 
goods,  but  it  continues  in  the  defendant  until  the  execution 
is  executed.  Third,  That  the  fi.  fa.  first  delivered  will  have 
the  priority  of  lien,  and  take  the  goods,  although  first  levied 
upon  by  a  junior  fi.fa.  at  any  time  before  the  goods  are  sold. 
Wells  v.  Marshall,  4  Cowen,  411.  Fourth,  If  the  goods  be 
sold  on  a  junior  execution  before  a  levy  by  the  older  one,  the 
sale  is  valid.  Marsh  v.  Lawrence,  4  Cowen,  468.  Fifth, 
That  the  liability  of  the  sheriff  to  whom  the  first  execution  is 
delivered,  will  depend  upon  the  question  whether  he  is  guilty 
of  negligence  in  not  having  made  a  levy  before  the  sale  under 
the  second  execution  ;  and,  Sixth,  If  two  executions  are  in  the 
.hands  of  the  same  officer,  and  he  levies  and  sells  upon  the  one 
last  delivered,  the  purchaser  acquires  a  good  title  to  the  prop- 
erty, yet  the  proceeds  of  the  sale  in  the  hands  of  the  sheriff 
will  be  ordered  by  the  Court  to  be  paid  to  the  plaintiff  in  the 
first  execution  to  the  amount  of  his  debt  and  costs,  leaving 
the  residue,  if  any,  to  the  plaintiff  in  the  second  execution. 
Lambert  v.  Paulding,  18  Johns.  311;  Marsh  v.  Lawrence, 
4  Cowen,  469. 

The  English  statute  of  29  Charles  II.  chap.  3,  enacts  "that 
no  fieri  facias,  or  other  writ  of  execution  shall  bind  the  prop- 
erty of  the  goods,  but  from  the  time  such  writ  shall  be  deliv- 
ered to  the  sheriff,  under-sheriff,  or  coroner,  to  be  executed ; 
and  for  the  manifestation  of  the  time,  the  sheriff,  &c,  upon  the 
back  of  the  said  writ,  shall  indorse  the  day  and  year  when 
received.  Under  this  statute,  which  is  similar  in  all  respects 
to  our  own,  if  two  writs  of  fieri  facias  are  delivered  to  tha 
sheriff,  he  is  bound  to  execute  that  which  is  first  delivered  to 
him.  At  common  law,  before  this  statute  was  enacted,  the 
teste  of  the  writ,  and  not  the  delivery,  governed  the  officer 
as  to  precedence.     But  now,  in  a   case  where  A.   delivered 
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afi.fa.  to  the  sheriff  at  nine  in  the  morning,  and  afterwards 
at  ten  on  the  same  da}',  B.  delivered  another,  desiring  him 
forthwith  to  execute  it,  which  he  did,  and  sold  the  goods ; 
and  afterwards  executed  A.'s  fi.  fa.  on  the  same  goods,  it 
was  held  that  the  first  sale  of  the  goods  was  valid,  and  that 
A.  had  remedy  only  by  action  against  the  sheriff.  6  Bac. 
Abr.  179  ;  Smallcomb  v.  Buckingham,  1  Salk.  320  ;  S.  C. 
1  Lord  Raym.  251 ;  Carth.  419 ;  5  Mod.  376  ;  Hutchinson  v. 
Johnson,  1  Term  R.  729.  But  where  two  writs  of  fi.  fa. 
against  the  same  defendant  are  delivered  to  a  sheriff  on 
different  days,  and  no  sale  is  actually  made  of  the  defendant's 
goods,  the  first  execution  must  have  the  priority,  even  though 
the  seizure  were  actually  made  under  the  subsequent  execu- 
tion. Hutchinson  v.  Johnson,  1  Term  R.  729.  So,  though 
a  sheriff  make  a  warrant  and  seizure  of  goods  under  a  fi.  fa. 
last  delivered  to  him,  yet  the  plaintiff  in&fi.fa.  first  delivered 
to  the  sheriff,  is  entitled  to  be  first  satisfied  out  of  the  fruits 
of  that  seizure.  This  shows  that  if  a  sheriff  has  the  writ  in 
his  office,  though  no  levy  be  made  on  it,  if  he  afterwards  get 
possession  of  the  goods,  though  apparently  on  another  writ, 
yet  his  possession  shall  enure  to  the  use  of  the  first  writ ;  and 
that  the  goods  are  bound  by  the  writ  in  the  sheriff's  hands 
from  the  time  of  its  delivery  to  him.  Jones  v.  Atherton,  7 
Taunton  56,  57.  But  were  goods  are  sold  by  virtue  of  a 
levy  made  under  a  junior  execution,  the  sale  will  be  good, 
and  the  property  cannot  afterwards  be  taken  on  the  senior 
execution.  Although  an  extent  at  the  suit  of  the  Crown 
takes  place  of  an  execution,  yet  if  the  goods  have  been  actu- 
ally sold  under  the  prior  execution,  the  extent  will  not  over- 
reach the  sale.  Pybot  v.  Pechham,  in  note  to  1  Term  R.  730, 
731 ;  Payne  v.  Drew,  4  east,  544. 

The  doctrine  is,  therefore,  well  settled  in  England,  which 
this  Court  is  inclined  to  adopt :  First,  that  where  two  or 
more  writs  of  fi.  fa.  are  delivered  at  different  times,  either  to 
the  same  or  different  officers,  and  no  sale  is  actually  made  of 
the  defendant's  goods,  the  execution  first  delivered  must 
have  the  priority,  though  the  first  seizure  may  have  been 
made  on    a  subsequent  execution  ;    Second,  but  where  the 
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goods  are  actually  sold  by  virtue  of  a  levy  made  under  a 
junior  execution,  the  sale  will  be  good,  and  the  property  can- 
not afterwards  be  taken  from  the  purchaser  by  the  senior 
execution.  The  only  remedy  of  the  party  injured  is  against 
the  officer.  Srnallcomb  v.  Buckingham,  1  Lord  Raym.  251  ; 
S.  C.  1  Salk.  320  ;  Payne  v.  Drew,  4  East,  523. 

The  case  of  Payne  v.  Drew,  referred  to  by  the  defend- 
ant's counsel,  is  not  different  from  the  principles  as  here 
laid  down.  Lord  Ellenborough,  after  premising  that  the 
decision  in  that  case  is  not  contradictory  to  any  of  the  cases 
or  principles  of  law  before  established  in  the  Courts  of  that 
country,  simply  determines,  "  that  where  there  are  several 
authorities  equally  competent  to  bind  the  goods  of  the  party, 
when  executed  by  the  proper  officer,  that  they  shall  be  con- 
sidered as  effectually,  and  for  all  purposes,  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of 
execution,  and  under  which  execution  shall  have  been  first 
executed."  This  case  decides  no  more  than  this,  that  where 
a  levy  has  been  made  under  a  junior  execution,  and  a  writ 
actually  executed  by  a  sale  of  the  goods,  that  the  sale  will 
be  valid,  and  the  goods  cannot  afterwards  be  taken  by  the 
officer  having  a  senior  execution.  So,  in  the  case  of  Rybot 
v.  Peckham,  Michaelmas  term  19  Geo.  III.,  supposed  to  be 
in  conflict  with  the  other  authorities,  it  appeared  afterwards, 
by  a  more  minute  examination  of  the  case,  that  there  was  an 
actual  sale  of  the  property.     1  Term  R.  730,  731,  note  a. 

In  regard  to  judgment  liends  upon  land,  created  by  statute, 
the  rule  is  entirely  different.  In  such  cases,  the  lien  com- 
mences with  the  judgment,  and  continues  as  long  as  the 
statute  gives  it  priority  over  other  liens ;  and  the  circum- 
stance of  not  proceeding  upon  it,  until  a  subsequent  lien 
has  been  obtained  and  carried  into  execution,  has  never 
been  considered  as  divesting  the  first  judgment  creditor  of 
his  right  to  have  his  judgment  satisfied  out  of  the  same  lands, 
if  necessary.  In  the  case  of  mortgages,  a  subsequent  mort- 
gagee cannot,  by  obtaining  a  decree  for  the  sale  of  the 
mortgaged  property,  obtain  precedence  over  a  prior  mort- 
gage, in  respect  to  which  all  the  requisites  of  the  law  have 
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been  complied  with;  and  a  statutory  lien  is  as  binding  as  a 
mortgage,  and  possesses  the  same  capacity  to  hold  the  land 
as  long  as  the  statute  preserves  it  in  force.  Rmikin  v.  Scott, 
6  Peters'  Cond.  R.  457. 

The  difference  between  liens  upon  lands  and  personal 
property  is  this :  that  in  the  case  of  liens  upon  lands  created 
by  judgment,  which  is  matter  of  record,  the  law  implies 
notice  to  all  subsequent  incumbrancers  and  purchasers ;  while 
such  is  not  the  case  in  regard  to  executions  against  personal 
property,  where  the  lien  attaches  from  the  time  of  the  deli- 
very of  the  execution  to  the  officer;  and  the  purchaser  of  the 
goods  is  not  presumed  to  suppose  that  the  officer  has  com- 
mitted any  impropriety  in  the  performance  of  his  duty,  and 
is,  therefore,  protected  in  his  purchase.  Hanhin  v.  Scott, 
above  cited,  (a) 

Upon  the  whole,  we  think  the  sheriff  did  no  more  than  his 
duty  in  taking  the  property  from  the  constable,  and  that  the 
same  should  be  sold  for  the  satisfaction  of  Rogers'  execution. 

Judgment  of  the  Court  below  reversed  with  costs.* 

Judgment  reversed. 

(a)  Kirk  v.  Vonberg,  34  111.  R.  448. 

*  A  petition  for  a  re-hearing  was  filed  in  this  case,  which  was  denied. 
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Joseph    Scott,    administrator    of    Samuel    Scott,    deceased, 

appellant,  v.  Joseph  Bennett,  appellee. 
Appeal  from  St.  Clair. 

A.  recovered  a  judgment  against  B.  and  C.  Subsequently,  and  before  the 
levy  of  an  execution,  C.  sold  to  D.  certain  real  estate,  D.  paying  four 
fifths  of  the  purchase  money,  and  giving  his  note  for  the  balance.  Exe- 
cution was  issued  and  levied  on  the  same  real  estate,  about  one  half  of 
the  judgment  having  been  previously  paid.  D.  filed  his  bill  in  Equity 
against  A.,  alleging  that  A.,  at  the  time  he  purchased,  released  the  lien 
of  the  judgment  on  the  lands,  and  prayed  for  an  injunction,  which  was 
granted.  A.  answered,  admitting  the  release,  but  that  it  was  on  the  ex- 
press condition  agreed  upon  between  him,  B.  and  C.  that  the  note  afore- 
said should  be  paid  to  him  on  account  of  the  judgment,  and  that  this 
condition  had  not  been  complied  with,  but  on  the  contrary,  the  note  had 
been  paid  by  D.  to  C:  Held,  that  the  bill  was  not  against  the  proper 
parties,  B.  and  C,  the  judgment  debtors,  under  the  circumstances,  being 
materially  interested  in  the  subject  matter  of  the  litigation. 

An  objection  to  a  bill  in  equity  for  the  want  of  proper  parties,  when  made 
in  the  appellate  Court  for  the  first  time,  comes  too  late,  unless  parties 
are  omitted,  whose  rights  are  so  connected  with  the  subject  matter  of 
the  suit,  that  a  final  decision  thereof  cannot  be  made,  without  materially 
affecting  their  interests,  (a) 

Bill  for  an  injunction,  in  the  St.  Clair  Circuit  Court, 
brought  by  the  appellee  against  the  appellant.  The  cause 
was  heard  on  the  bill,  answer,  replication  and  depositions, 
before  the  Hon.  James  Shields,  at  the  October  term  1844, 
and  the  injunction  was  made  perpetual.  The  defendant  ap- 
pealed to  this  Court. 

L.  Trumbull,  for  the  appellant,  on  the  point  of  necessary 
parties  to  the  bill,  cited  Herrington  v.  Hubbard,  1  Scam. 
569;  Spear  v.  Campbell,  4  do.  424. 

G.  P.  Koerner,  for  the  appellee,  upon  the  same  point,  cited 
Duncan  v.  Tlie  State  Bank,  1  Scam.  262;  2  Maddock's 
Ch.  172. 

The  Opinion  of  the  Court  was  delivered  by 
Tkeat,  J.     In  August  1840,  Joseph  Scott,  administrator  of 
Samuel  Scott,  recovered  a  judgment  against  William  R.  Scott 

(a)  Spear  v.  Campbell,  4  Scam.  R.  424.    Lynch  v.  Rotan,  39  111.  R.  15. 
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and  Rene  M.  Lacroix,  for  the  sum  of  two  thousand,  live  hun- 
dred and  thirty  three  dollars. 

In  February,  1841,  Joseph  Bennett  purchased  of  Lacroix 
certain  real  estate,  on  which  the  judgment  was  a  lien.  The 
consideration  was  two  thousand,  five  hundred  dollars.  Ben- 
nett paid  in  cash  two  thousand  dollars,  and  gave  his  prom- 
issory note  to  Lacroix  for  the  residue.  Lacroix  conveyed  the 
premises  in  fee  to  Bennett. 

In  March,  1843,  an  execution  was  issued  on  the  judgment, 
and  levied  on  the  lands  purchased  by  Bennett.  Before  this 
time  more  than  one  half  the  judgment  had  been  paid. 

In  April,  1843,  Bennett  filed  a  bill  in  Chancery  against 
Scott,  alleging  that  at  the  time  of  the  purchase,  Scott  released 
the  lien  of  the  judgment  on  the  lands;  and  praying  that  he 
might  be  restrained  from  selling  the  lands  by  virtue  of  the 
judgment.  On  this  bill,  an  injunction  was  obtained.  Scott 
answered,  admitting  that  he  released  the  lien,  but  alleging 
that  he  did  so,  with  the  express  understanding  between  him 
and  Bennett  and  Lacroix,  that  the  note  given  for  the  residue 
of  the  purchase  money,  should  be  paid  to  Scott  on  account 
of  the  judgment,  which  had  not  been  done,  but  had  in  fact 
been  paid  by  Bennett  to  Lacroix,  in  violation  of  the  agree- 
ment. The  complainant  replied  to  the  answer,  and  took  the 
depositions  of  two  witnesses.  On  the  hearing  of  the  cause, 
the  injunction  was  made  perpetual.  Scott  has  appealed  to 
this  Court. 

It  is  assigned  for  error,  that  there  is  a  want  of  proper  par- 
ties to  the  case.  This  objection  is  now  for  the  first  time  in- 
terposed, and  unless  parties  are  omitted,  whose  rights  are  so 
connected  with  the  subject  matter  of  the  suit,  that  a  final  de- 
cision thereof  cannot  be  made,  without  materially  affecting 
their  interests,  the  objection  comes  too  late,  and  must  be  dis- 
regarded. Spear  v.  Campbell,  4  Scam.  424,  and  the  author- 
ities there  cited.  On  this  point,  therefore,  the  only  inquiry 
is,  are  there  persons  not  parties  to  the  suit,  whose  interests 
are  materially  identified  with  the  subject  matter  of  the  liti- 
gation. In  the  opinion  of  the  Court,  both  of  the  judgment 
debtors  are  necessary  parties.     Their  rights   may   be   mate- 
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rially  affected  by  the  decree  to  be  rendered  in  the  cause.  No- 
circumstances  are  disclosed  in  the  case,  which  will  dispense 
with  the  necessity  of  bringing  them  before  the  Court.  The 
presumption  from  the  record  is,  that  Lacroix  conveyed  the 
lands,  with  covenants  of  warranty.  The  consideration  which 
he  received  is  much  larger  than  the  amount  due  on  the  judg- 
ment. His  liability  is  greater  on  his  covenants,  than  on  the 
judgment.  He  is,  therefore,  interested  in  sustaining  the  title  of 
the  complainant,  and  in  defeating  the  defendant  in  his  attempt 
to  collect  the  judgment  by  a  sale  of  the  lands,  (a)  The  other 
judgment  debtor  is  interested  in  defeating  the  injunction,  for  if 
sustained,  the  consequence  may  be,  that  he  will  be  compelled 
to  pay  the  whole  amount  due  on  the  judgment,  (h)  Again,  the 
answer  shows  that  there  may  be  a  controversy  in  relation  to 
the  validity  of  the  release,  unless  the  amount  of  the  note  shall 
be  applied  towards  the  payment  of  the  judgment.  Both  of 
the  judgment  debtors  may  be  interested  in  the  settlement  of 
this  question.  Their  interests  are  adverse,  the  one  interested 
in  sustaining  the  conveyance,  the  other  in  defeating  it.  In 
this  state  of  case,  both  of  them  ought  to  be  made  parties,  and 
an  opportunity  afforded  them  of  fully  presenting  to  the  Court 
their  respective  rights  in  the  premises.  "Without  this  course, 
great  injustice  might  be  done  them.  Other  questions  are 
presented  by  the  assignment  of  errors,  but  inasmuch  as  par- 
ties interested  in  their  proper  determination,  are  not  before 
the  Court,  it  is  proper  that  we  should  refrain  from  discussing 
them. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded.  On  the  filing  of  the  transcript  in  the  Circuit 
Court,  the  complainant  has  leave  to  amend  his  bilf  by  making 
new  parties,  as  well  as  in  other  respects,  if  he  desires  it. 
The  costs  of  this  appeal  will  be  equally  divided  between  the 
parties. 

Decree  reversed. 


(a)  Cartwright  v.  Wise,  14  III.  R.  418. 
ih)  Prentice  v.  Kimball,  19  111.  R.  323. 
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Eoyal  T.  Kelly,  plaintiff  in  error,  v.   Augustus  G-akrett, 
defendant  in  error. 

Error  to  Cook. 

A.  gave  his  note  to  B.  payable  in  ninety  days  at  the  Berrien  County 
Bank,  and  B.  assigned  it  to  C.  Subsequently  a  suit  was  brought  in  the 
name  of  C.  against  B.,  upon  the  assignment  The  defendant  filed  his 
plea  of  puis  darrein  continuance,  with  an  affidavit  of  a  full  release  from 
the  plaintiff.  The  counsel  for  plaintiff  filed  a  replication,  setting  forth 
that  the  suit  was  brought  in  the  plaintiff's  name  as  a  matter  of  convenience 
merely  ;  that,  in  fact,  when  the  suit  was  commenced,  and  subsequently, 
he  had  no  interest  in  the  note,  but  that  it  was  the  property  of  the  Ber- 
rien County  Bank,  of  all  which  the  defendant  had  notice,  when  said  re- 
lease was  executed,  and  that  it  still  is  the  property  of  the  bank.  The 
defendant  rejoined,  avering  the  note  to  be  the  property  of  the  bank,  and 
that  the  bank  was  indebted  to  him  in  an  amount  larger  than  the  amount 
of  the  note  on  the  day  of  the  commencement  of  the  suit,  and  offered  to 
set  off  so  much  thereof,  as  was  necessary  to  discharge  the  note.  The 
plaintiff  sur-rejoined,  denying  the  facts  set  up  in  the  rejoinder,  upon 
which  issue  to  the  country  was  joined.  The  defendant  then  offered  in 
evidence  the  bills  of  said  bank  to  the  amout  of  $424,  which  were  paya- 
ble to  bearer,  and  bore  date  prior  to  the  commencement  of  the  suit,  but  the 
plaintiff  objected  to  their  introduction,  without  proof  that  defendant  had 
them  at  the  commencement  of  the  suit.  The  Court  overruled  the  ob- 
jection, and  instructed  the  jury,  that  possession  of  promissory  notes, 
payable  on  demand  to  bearer,  in  the  hands  of  the  defendant,  were  pre- 
sumptive and  prima  facie  evidence  that  he  had  held  them  from  their  date  : 
Held,  that  the  instruction  of  the  Court  was  erroneous. 

In  pleading  a  set-off,  the  defendant  as  to  it,  assumes  the  attitude  of  a 
plaintiff,  and  is  bound  to  prove  in  relation  to  it,  the  same  facts  as  if  he 
had  instituted  his  action  upon  it. 

A  set-off  must  be  a  subsisting  demand  at  the  time  of  the  commence- 
ment of  the  suit.  So  where  notes  of  a  bank  were  introduced  by  way  of 
set-off,  in  a  suit  where  the  bank  was  the  plaintiff  in  interest,  it  was  liekl  to 
be  incumbent  on  the  defendant  to  prove  to  the  satisfaction  of  the  jury, 
that  he  held  them  when  the  suit  was  commenced,  (a) 

A  formal  demand,  by  a  person  holding  the  notes  of  an  insolvent  corpor- 
ation, upon  such  corporation,  for  the  simple  purpose  of  enabling  him  to 
adjust  a  mutual -indebtedness  by  set-off,  is  unnecessary. 

Assumpsit,  in  the  Cook  Circuit  Court,  brought  by  the 
plaintiff  in  error,  against  the  defendant  in  error.  The  cause 
was  tried  at  the  March  term  1844,  before  the  Hon.  Richard 
M.  Young  and  a  jury.  Yerdict  and  judgment  for  the  de- 
fendant. 

(a)  Ayres  v.  McConnell,  15  111.  E.  230. 

vol.  vi.        79 
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The  several  proceedings  at  the  trial  appear  in  the  Opinion 
of  the  Court. 

A.  Lincoln,  G.  A.  0.  Beaumont,  da  M.  Skinner,  for  the 
plaintiff  in  error: 

Proof  that  the  defendant  held  the  billsatthe  time  of  the  com- 
mencement of  the  suit  is  necessary,  before  set-off  could  be 
allowed.  Jefferson  County  Bank  v.  Chapman,  19  Johns. 
322 ;  Pettis  v.  Westlake,  3  Scam.  536  to  539. 

A  set-off  cannot  be  made  of  a  debt  against  any  one  but  the 
plaintiff  on  the  record.  Wheeler  v.  Raymond,  5  Cowen,  231  ; 
Johnson  v.  Bridge,  6  do.  693  ;  Mauran  v.  Lamb,  7  do.  177. 

Garrett  should  have  insisted  upon  his  set-off,  (and  would, 
if  he  had  had  any,)  when  Bradford,  as  receiver,  called  on 
him  for  a  settlement  of  the  note ;  but  on  the  contrary,  he  ac- 
knowledged his  liability,  as  Bradford  swears.  Garrett  can- 
not now  claim  a  set-off.  Henry  v.  Broivn,  19  Johns.  49 ; 
Gould  v.  Chase,  16  do.  226 ;  Eells  v.  Finch,  5  do.  193;  Bank 
of  Niagara  v.  Rosevelt,  9  Cowen,  409,419. 

The  receipt  of  Kelley  had  nothing  to  do  with  the  issue, 
the  set-off  on  trial,  and  was  therefore  improperly  admitted  in 
evidence.  We  do  not  know  what  effect  it  may  have  had 
upon  the  jury. 

S.  T.  Logan,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Scates,  J.*  James  Kinzie  made  his  note  to  Garrett  or 
order,  for  three  hundred  dollers,  with  interest,  at  the  Berrien 
County  Bank.  Garrett  assigned  the  note  to  Kelley.  This 
suit  was  brought  in  the  name  of  Kelley  against  Garrett,  upon 
the  assignment.  Garrett  pleaded  a  release  from  Kelly,  to 
which  there  was  a  replication  that  the  note  was  the  property 
of  the  Berrien  County  Bank,  and  that  suit  was  brought  in  the 
name  of  Kelley  for  mere  convenience  only,  and  that  Gar- 
rett had  due  notice  of  these  facts.  Garrett  rejoined  that 
the  note  belonged  to  the  Berrien  County  Rank,  and  set  up 

*  WitHOif,  C.  J.  did  not  sit  in  this  case. 
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a  set-off  against  the  Bank  for  notes  of  the  Bank.    Surrejoinder 
and  issue  to  the  country. 

Upon  the  trial,  the  defendant  admitted  the  note,  assign- 
ment, and  due  notice  of  protest. 

The  defendant  read  to  the  jury,  by  permission  of  the  Court, 
notes  of  said  Bank,  payable  on  demand  to  bearer,  dated  at 
Niles,  Berrien  County,  before  the  commencement  of  this  suit, 
signed  by  the  President  and  Cashier  of  said  Bank,  amounting 
in  all  to  four  hundred  and  twenty  four  dollars.  The  plaintiff 
objected  to  the  reading  of  these  in  evidence,  without  first 
proving  that  the  defendant  had  the  same  in  possession  at  the 
commencement  of  this  suit,  and  also  under  this  issue.  The 
Court  overruled  the  objection,  and  decided  that  the  notes  in 
the  hands  of  the  defendant  were  presumptive  evidence  that 
he  had  held  the  same  from  their  date,  and  allowed  them  to 
go  to  the  jury.  The  defendant  also  proved  by  E.  L.  Sherman, 
that  he  saw  in  defendant's  hands,  bills  of  said  Bank  of  a  sim- 
ilar description,  in  June,  1838,  before  this  suit  was  com- 
menced, in  August,  and  at  different  times  of  that  year,  and  in 
amount,  from  fifteen  hundred  to  two  thousand  dollars. 

The  plaintiff  then  read  from  the  deposition  of  V.  L.  Brad- 
ford, in  effect,  that  in  a  conversation  between  Bradford  and 
defendant,  the  defendant  was  informed  by  Bradford,  that  he 
owned  the  note  as  receiver  of  the  Berrien  County  Bank,  and 
that  defendant  admitted  his  liability  as  indorser,  and  said  he 
was  not  able  to  pay  it. 

The  plaintiff  also  asked  the  Court  to  instruct  the  jury,  that 
they  must  believe  from  the  evidence  that  the  defendant  had 
possession  of  the  bills  of  said  Bank,  on  the  24th  day  of  August, 
1838,  and  had  been  in  possession  of  the  same  bills  ever  since, 
or  the  verdict  must  be  for  the  plaintiff,  and  that  unless  they 
believe  from  the  evidence,  that  the  bills  were  presented  to 
said  Bank  for  payment  on  the  day  of  commencing  the  suit, 
that  they  must  find  for  the  plaintiff.  The  Court  refused  both 
instructions,  to  which  the  plaintiff  excepted.  The  Court 
refused  a  motion  for  a  new  trial,  after  verdict  for  the  defend- 
ant, to  which  plaintiff  excepted,  and  preserved  these  facts 
in  a  bill  of  exceptions,  and  he  now  assigns   for  error,  the  per- 
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mission  to  give  these  bills  in  evidence,  under  the  rejoinder, 
and  without  proof  of  their  possession  before  the  commence- 
ment of  this  suit ;  in  allowing  evidence  of  set-off,  and  in  re- 
fusing instructions. 

Under  the  issue  in  this  case,  the  bills  of  the  Berrien  County 
Bank,  issued  prior  to  the  24th  day  of  August,  1838,  the  day 
on  which  this  suit  was  instituted,  were  most  clearly  admis- 
sible in  evidence.  But  the  instruction  of  the  Court,  that  the 
law  would  presume  merely  from  the  priority  of  date  of  the 
notes  to  the  day  of  suit,  that  therefore  the  defendant  had 
held  them  from  their  date,  we  do  not  think  warranted.  It  is 
a  question  of  fact  to  be  proved  by  the  defendant,  and  not  a 
presumption  of  the  law ;  and  the  less  so,  in  reference  to  notes 
and  bills  issued  to  be  circulated  and  passed  from  man  to  man 
as  money.  The  principle  of  legal  presumption  laid  down  in 
J^eMis  v.  Westlake,  3  Scam.  536  to  539,  that  an  assignment, 
without  date,  of  a  negotiable  note,  would  be  presumed  to 
have  been  made  before  the  note  fell  due,  is  not  applicable  to 
this  case.  For  while  the  law  might  presume  that  fact  in 
reference  to  the  day  of  payment,  still  it  would  not  presume 
the  main  fact  to  be  proved,  to  wit,  that  he  had  a  cause  of 
action  at  the  commencement  of  the  suit,  or,  as  in  this  case, 
a  subsisting  demand  as  a  set-off.  In  pleading  a  set-off,  the 
defendant,  as  to  it,  assumes  the  attitude  of  a  plaintiff,  and  is 
bound  to  prove,  in  relation  to  it,  the  same  facts  as  if  he  had 
instituted  his  action  upon  it.  The  first  instruction  asked  by 
the  plaintiff,  ought,  therefore,  to  have  been  given,  for  it 
involved  simply  the  naked  and  undeniable  proposition,  as  I 
understand  it,  that  the  set-off  must  be  a  subsisting  demand 
at  the  commencement  of  the  suit,  as  contradistinguished 
from  demands  purchased,  or  acquired  afterwards.  The 
plaintiff  has  no  right  to  recover  demands  arising  upon  causes 
of  action  accruing  after  the  bringing  of  the  suit,  nor  can  a 
defendant  set  off  similar  demands. 

The  defendant  did  not  rely  upon  the  instruction  given,  for 
he  introduced  testimony  that  he  had,  and  held  bills,  of  a 
similar  description,  in  June,  and  at  different  times  in  1838, 
from  fifteen   hundred  to  two   thousand  dollars,   in   amount. 
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These  were  facts  from  which  the  jury  might  infer,  that  the 
defendant  had  these  bills  on  the  twenty  fourth  day  of  August 
of  that  year.  To  this-  extent,  the  Court  might  properly  have 
instructed  them. 

Upon  the  facts  set  forth  in  the  record,  we  are  of  opinion, 
that  the  other  instruction  was  properly  refused.  The  instruc- 
tion, as  asked,  is  not  warranted  by  the  case  of  the  Jeferson 
County  Bank  v.  Chapman,  19  Johns.  324,  cited  in  support 
of  it.  The  question  turned  upon  the  want  of  evidence  that 
defendant  held  the  notes  of  the  bank,  which  he  offered  as  a 
set-off,  at  the  bringing  of  the  suit.  The  mere  prior  date  of 
the  notes  was  relied  upon,  as  evidence  that  he  had  them  in 
possession  at  the  date  of  the  suit,  but  held  by  the  Court  not 
to  be  sufficient  evidence.  The  cause  being  disposed  of  upon 
this  ground,  the  Court  say,  they  are  not  called  upon  to 
express  any  opinion,  whether  it  were  necessary  to  make  a 
demand  upon  notes  payable  on  demand  to  bearer.  They 
further  say,  that  it  is  not  decided  by  them  in  the  Bank  of 
Niagara  v.  McCracken,  18  Johns.  493,  that  a  demand  was 
unnecessary  before  action.  They,  however,  seem  to  have 
recognized  a  distinction  on  this  point,  between  a  solvent  and 
insolvent  bank,  and  that  the  insolvency  of  the  bank  did  not 
appear  in  the  case  before,  and  they  would  not  infer  it,  from 
the  mere  fact,  that  the  bank  had  suspended  specie  payments. 

In  the  case  before  us,  it  appears  from  the  plaintiff's  own 
evidence,  that  the  Bank  has  made  an  assignment  to  the  wit- 
ness, Bradford,  who  called  upon  the  defendant  for  payment, 
as  assignee  or  receiver.  Here  the  presumption  of  insolvency 
is  strong.  If  insolvent,  I  should  think  the  necessity  of  making 
the  demand  as  superceded;  for  the  defendant,  if  he  held  the 
notes  of  an  insolvent  Bank,  at  the  date  of  the  suit,  would  not 
be  compellable  to  pay  all  he  might  owe,  excluding  his  cross 
demand,  and  then  take  for  his  cross  demand  a  pro  rata  divi- 
dend, for  the  mere  benefit  of  other  creditors.  Such  is  not  the 
spirit  of  the  law  of  set-off,  nor  would  the  law  require  a  useless 
act,  such  as  making  a  mere  formal  demand  of  an  insolvent 
corporation,  in  the  hands  of  a  receiver,  simply  to  enable  him 
to  adjust  their  mutual  indebtedness  by  set-off. 
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While  we  notice  and  protect  the  interest  of  the  beneficial 
plaintiff,  we  must,  to  the  same  extent,  notice  and  protect  the 
right  of  the  defendant.  The  decisions  in  New  York  would 
exclude  this  set-off,  but  we  cannot  perceive  the  justice  of  it 
upon  general  principles,  and  therefore  conclude  that  they 
were  made  upon  the  special  provision  of  their  statute.  The 
questions  in  some  of  the  cases  arose  upon  demurrers ;  but 
here,  the  parties  have  taken  issue  upon  the  fact  of  the  Bank's 
indebtedness  to  the  defendant,  and  they  must  abide  that  issue. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded, with  directions  to  award  a  venire  de  novo. 

Judgment  reversed. 


John    Evans,   appellant,   v.   The    School    Commissioner  of 
Greene  County,  appellee. 

Appeal  from  Greene. 

To  an  action  upon  notes  given  to  the  School  Commissioner  of  a  County,  it 
was  pleaded,  that  the  consideration  was  a  sale  by  the  Commissioner  of  a 
portion  of  the  sixteenth  section,  and  a  conveyance  thereof  to  the  de- 
fendant; and  that  the  consideration  had  failed  in  this,  that  the  State  had 
conveyed  the  title  in  fee  to  others,  and  the  plea  was  demurred  to :  Held, 
That  the  plea  was  bad,  because  it  did  not  clearly  show  how  the  consider- 
ation had  failed. 

Every  intendment  in  pleading,  where  the  plea  is  uncertain,  is  mostly 
strongly  against  the  pleader. 

A  plea  of  failure  of  consideration  in  notes  given  for  the  purchase  of  school 
lands,  on  the  ground  of  a  sale  to  others,  should  set  out  that  no  Patent 
had  issued  to  the  defendant  prior'  to  the  Patents  to  others,  and  that  the 
latter  were  not  so  issued  to  them  to  secure  his  title  to  them  as  his  as- 
signees. 

The  doctrine  in  regard  to  a  plea  of  failure  of  consideration,  as  laid  down 
in  Poole  v.  Vanlandingham,  Bre.  22,  and  Bradshaw  v.  JVeicman,  lb.,  94,  re- 
affirmed. 

Debt,  in  the  Greene  Circuit  Court,  before  the  Hon.  Sam- 
uel D.  Lockwood.  The  facts  are  briefly  stated  in  the  Opin- 
ion of  the  Court. 

J.  J.  Hardin  <&  D.  A.  Smith,  for  the  appellant,  relied 
upon  the  authority  of  the  cases  of  Mason  v.  Wait,  4  Scam. 
127,  and  Gregory  v.  Scott,  lb.,  392,  to  support  their  plea 
of  failure  of  consideration. 
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W.  Thomas,  for  appellee  : 

The  error  assigned  in  this  cause,  questions  the  correctness 
of  the  decision  of  the  Court,  sustaining  demurrers  to  two 
amended  pleas. 

I.  The  first  plea  states,  that  the  notes,  declared  on,  were 
made  in  consideration  of  a  sale  by  the  school  commissioner 
of  Greene  county,  of  certain  lots  of  land,  parts  of  a  sixteenth 
section,  to  the  appellant,  and ,  that  the  school  commissioner 
made  no  note  or  memorandum  in  writing  of  the  sale,  and 
therefore  it  is  said,  the  consideration  of  the  notes  has  failed, 
&c. 

This  plea  is  evidently  bad. 

1.  Because  the  person  making  the  sale  was  a  public  officer, 
and  bound  by  the  law  to  do  his  duty.  He  was  also  the  agent 
of  both  parties.  Story  on  Agency,  306  ;  The  People  v.  Audi- 
tor, 2  Scam.  570. 

2.  Because  the  Statute  of  Frauds  does  not  apply  to  sales 
made  by  officers  of  the  law.  Attorney  General  v.  Day,  1 
Vesey  Sen.  220. 

3.  Because  the  statute  only  operates  in  favor  of  the  party 
to  be  charged,  upon  the  contract  for  the  sale  of  the  land ; 
there  is  no  attempt  here  to  charge  the  vendor,  or  person 
making  the  sale  ;  the  purchaser  cannot  avail  himself  of  a  pro- 
vision of  law,  intended  for  the  protection  of  the  vendor. 
Newland  on  Contracts,  171 ;  3  Johnson's  Cases,  60. 

The  second  plea  states,  that  the  consideration  of  the  notes 
declared  on,  was  the  sale  of  parts  of  a  sixteenth  section,  to 
the  appallant,  by  the  school  commissioner  of  Greene  county, 
and  that  before  the  commencement  of  this  suit,  to  wit,  on 
the  14th  day  of  June,  1837,  the  lands  sold  as  aforesaid,  were 
granted  by  the  State  to  one  Weaver,  and  therefore  the  con- 
sideration has  failed. 

This  plea  is  also  bad. 

1.  Because  the  sale  was  jnade  by  a  public  officer,  and 
there  was  no  agreement,  express  or  implied,  on  the  part  of 
the  township,  that  a  title  should  be  made  to  the  purchaser. 
The  purchaser  must  look  to  the  provisions  of  law  under 
which  the  sale  was  made,  for  remedy.  Doyle  v.  Knapp, 
3  Scam.  337 ;  Owings  v.  Thompson,  lb.  508. 
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2.  Because  the  contract  of  sale  was  executed,  so  far  as 
the  officer  making  the  sale  and  the  inhabitants  of  the  town- 
ship were  concerned,  or  had  authority  to  act  in  the  premises. 
And  the  purchaser  sustained  the  same  relation  to  the  inhabi- 
tants of  the  township,  that  he  would  have  sustained  to  A., 
if  he  had  purchased  land  of  B.,  received  a  deed,,  and  had 
executed  notes  for  the  purchase  money  to  A.  He  cannot 
object  to  payment  because  of  defect  of  title. 

3.  Because,  although  a  Patent  may  have  been  issued  as 
alleged  in  the  plea,  yet  a  previous  Patent  may  have  been 
issued  and  delivered  to  Evans,  or  he  may  be  entitled  to  the 
land  under  his  purchase,  notwithstanding  the  subsequent 
Patent. 

4.  Because  Evans  may  have  assigned  his  certificates  of 
purchase  for  the  school  lands,  and  the  Patent  may  have  been 
issued  to  the  assignee.  The  People  v.  The  Auditor,  2  Scam. 
568. 

5.  Because  the  plea  does  not  state  any  facts  which  may 
not  exist,  and  still  Evans  may  have  received  the  full  benefit 
of  his  purchase. 

6.  Because  the  plea  does  not  show  the  existence  of  any 
facts  upon,  or  by  virtue  of  which,  the  Governor  could  law- 
fully issue  a  Patent  to  Weaver.  If  the  purchaser  could  be 
relieved  from  the  payment  of  the  purchase  money,  upon  the 
ground  of  a  third  party's  obtaining*a  Patent  for  the  land, 
subsequent  to  the  purchaser,  the  plea  ought  to  show  such  a 
state  of  facts  as  would  authorize  the  issuing  of  such  Patent  by 
the  Governor. 

II.  The  facts  presented  in  the  pleas  in  this  case  are  not 
such  as  to  bring  it  within  the  operation  of  the  rules  per- 
taining to  that  class  of  cases,  in  which  the  inability  to  convey, 
or  want  of  title  in  the  vendor,  may  be  pleaded  in  bar  of  the 
right  to  recover  the  purchase  money. 

1.  Because  the  party  entitled  to  the  money  in  this  case, 
has  done  all  that  can  be  required,  all  that  ever  was  agreed  on, 
and  all  that  they  are  capable  of  doing.  ]STo  default  is  alleged, 
and  none  could  exist. 

2.  Because  the  contract  was  with  the  State,  and  not  with 
an  individual ;  no  laches,  or  fraud,  or  wrong,  can  be  imputed 
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to  the  State ;  no  presumption  can  be  indulged,  of  loss  or  in 
jury  to  an.  individual,  growing  out  of  a  contract  with  the 
State  ;  the  State  can  do  no  wrong,  it  never  becomes  insolvent, 
or  refuses  to  do  justice  to  a  citizen. 

3.  The  purchaser  here  stands  in  the  position  of  a  purcha- 
ser, who  receives  a  deed  without  covenants  of  title  ;  he  must 
pay  for  the  land,  and  risk  the  sufficiency  of  title;  if  the  title 
faite,  or  if  non_°.  "ever  existed,  he  loses  by  his  own  act;  he  is 
without  remedy  unless  he  can  show  fraud  in  the  sale.  Owings 
v.  Thompson,  3  Scam.  508. 

TheOpinion  of  the  Court  was  delivered  by 

Soates,  J.  In  October,  1835,  the  School  Commissioner  of 
Greene  county  sold  to  Evans  part  of  the  sixteenth  section, 
for  which  he  gave  the  notes  sued  on,  with  security.  To  this 
declaration  in  debt  he  pleaded,  that  the  consideration  of  the 
notes  sued  on,  was  a  sale  by  the  School  Commissioner, 
and  conveyance  by  the  State  by  Letters  Patent,  of  the  title 
in  fee  to  the  lands ;  and  that  the  consideration  had  failed  in 
this, — that  ltfng  before  the  institution  of  suit  on  the  notes,  the 
State  had  conveyed  her  title  in  fee  by  Letters  Patent  to 
Greene  Weaver  for  one  portion,  and  to  J.  W.  Dunnahay  for 
the  remainder  for  a  full  consideration  by  them.  A  demurrer 
was  sustained  to  this  plea,  and  judgment  pro  f  ovinia  entered ; 
and  this  decision  is  assigned  for  error. 

We  are  of  opinion  that  the  plea  is  bad.  The  principle 
settled  in  the  case  of  Mason  v.  Wait,  4  Scam.  135,  and 
Gregory  v.  Scott,  lb.  392,  does  not  aprjly  to  the  state  of  the 
case  presented  by  this  plea.  The  estate  is  the  true  consider- 
ation for  the  notes  ;  but  it  was  settled  in  the  cases  of  Poole  v. 
Vanlandmgham,  Bre.  22,  and  Bradshaw  v.  Newman,  lb  .94, 
that  where  a  party  sets  up  a  failure  of  consideration,  &c,  he 
must  show  in  his  plea,  how  it  failed.  In  attempting  to  do  this 
here,  he  sets  up  that  the  State  had  conveyed  to  another. 
This  may  not  defeat  the  title  of  the  defendant,  unless  the  sale 
to  another  was  prior  to  his  own.  The  law  requires  the  School 
Commissioner  to  keep  a  book  of  his  sales,  and  make  returns 
to  the  Auditor.     The  defendant  may,  for  any  facts  set  forth 
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in  his  plea,  have  obtained  a  Patent  prior  to  the  other  Patents  ; 
or  may  compel  the  Auditor  by  mandamus  to  issue  a  Patent 
to  him  :  The  People  ex  rel.  John  Davlin  v.  The  Auditor,  &c, 
2  Scam.  567  ;  and  which,  by  uniting  a  prior  equity  and  sub- 
sequent title  in  fee,  may  be  sufficient  to  assure  to  him  the 
estate  as  against  the  Patents  mentioned  in  his  plea.  ISTo  one 
would  contend,  that  a  Patent  issued  by  the  executive  officers 
of  the  State  without  any  authority  of  law,  or  contrary  to  the 
provisions  of  law,  would  divest  the  title  of  the  State,  or  her 
former  grantee,  and  it  would  be  as  difficult  to  maintain,  that, 
after  the  State  had  sold  and  conveyed  by  patent  in  pursuance 
of  law,  that  title  could  be  affected  or  defeated  by  another 
voluntary  Patent  issued  contrary  to  law.  {a)  The  law  also 
authorizes  an  assignment  by  the  purchaser  of  his  certificate 
of  purchase.  If  these  Patents  were  issued  to  the  assignees 
of  the  defendant,  the  consideration  has  been  fully  realized. 
Every  intendment,  where  pleading  is  uncertain,  is  most 
strongly  against  the  pleader.  "We  would  presume  that  the 
public  officers  had  done  their  duty,  rather  than  that  they  had 
violated  the  law,  and  the  right  of  the  party  defendant.  The 
defendant,  having  shown  that  he  purchased  before  the  ema- 
nation of  these  Patents  to  Weaver  and  Dunnahay,  if  we  in- 
dulge a  presumption,  it  will  be  that  they  had  secured  his 
interest,  and  the  right  from  him,  to  have  these  Patents  as 
assurances  of  it. 

The  defendant  should  have  negatived  both  these  facts,  that 
no  patent  had  issued  to  him  prior  to  their  Patents,  and  that 
the  Patents  issued  to  them  were  not  so  issued  to  secure  his 
title  to  them  as  his  assignees.  At  least,  the  former  is  indis- 
pensable ;  for  he  undertakes  to  show  a  failure  of  the  considera- 
tion, by  showing  that  the  State  had  parted  with  the  title  to 
others,  but  without  showing  that  the  State  had  not  previously 
made  him  a  good  and  effectual  title.  In  either  point  of  view, 
the  plea  is  defective. 

The  judgment  is  affirmed  witli  costs. 

Judgment  affirmed. 

(a)  Ballanee  v.  McFaden,  12  111.  R.  524  and  note. 
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Thomas   Vennum,    appellant,   v.  John   Harwood,  appellee. 
Appeal  from  Iroquois. 

Where  a  juror  had  formed  arid  expressed  a  decided  opinion  on  the  merits 
o%  the  case  adverse  to  the  defendant,  and  the  fact  was  not  known  to  the 
party  or  his  counsel,  after  the  exercise  of  proper  dilligence,  by  asking 
the  juror  before  he  was  sworn  whether  he  had  formed  and  expressed  an 
opinion,  it  was  held,  that  the  defendant  was  entitled  to  a  new  trial. 

The  doctrine  on  this  subject  as  laid  down  in  the  cases  of  Smith  v.  Eames* 
Gardner  v.  Tlie  People,  and  Sellers  v.  The  People,  3  Scam.,  is  re-affirmed. 

Case  for  slander,  in  the  Iroquois  Circuit  Court,  brought 
by  the  appellee  against  the  apj)ellant,  and  heard  before  the 
Hon.  Richard  M.  Young  and  a  jury,  at  the  October  term 
1844.  Verdict  for  the  plaintiff  below  for  $900.  A  motion 
for  a  new  trial  was  made  by  the  defendant  below,  but  the 
motion  was  overruled,  and  judgment  rendered  on  the  verdict 
of  the  jury. 

The  substance  of  the  several  affidavits,  on  which  the 
motion  for  a  new  trial  was  based,  is  set  forth  in  the  Opinion 
of  the  Court. 

J.  J.  Brown,  for  the  appellant : 

A  new  trial  ought  to  have  been  granted.  Sellers  v.  The 
People,  3  Scam.  412,  and  cases  there  cited ;  Graham  on 
New  Trials,  129,  and  cases  there  cited. 

D.  L.  Gregg,  for  the  appellee  : 

The  affidavits  to  impeach  Finley's  competency  as  a  juror, 
do  not  show  such  a  positive  expression  of  opinion,  as  would 
amount  to  a  disqualification.  An  opinion  founded  on  rumor, 
or  report,  does  not  necessarily  disqualify.  The  juror's  opin- 
ions were  based  upon  rumors.  Smith  v.  Eames,  3  Scam.  78  ; 
Gardner  v.  The  People,  lb.  88 ;  Sellers  v.  The  People,  lb. 
414  ;  Durell   Mosher,  8  Johns.  445. 

The  Court  was  under  no  obligation  to  treat  affidavits  in 
support  of  a  motion  for  a  new  trial  as  true.  Bruce  v.  Truett, 
4  Scam.  454. 
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The  affidavit  of  the  juror  Finley,  contradicts  the  affidavits 
of  Wilson,  Crawford  and  Wagner,  in  every  particular,  and 
gives  a  statement  of  all  he  had  said,  having  reference  to  the 
case.     This  does  not  disclose  a  ground  of  challenge. 

Jurors  will  not  be  allowed  to  impeach  their  verdict,  but 
their  statements  may  be  received  to  support  it.  Dana  v. 
Tucker,  4  Johns.  487 ;  Barlow  v.  The  State,  2  Blackf.  115. 

It  is  the  right  of  the  party  to  ask  the  juror,  on  his  voire 
dire,  whether  he  has  formed  or  expressed  an  opinion  as  to 
the  merits  of  the  controversy.  Maize  v.  Seidell,  4  Blackf. 
449.  If  he  waives  the  right  and  takes  the  juror,  he  ought 
not  to  be  allowed  to  set  the  verdict  aside,  by  showing  a  pre- 
vious expression  of  opinion.  He  stands  guilty  of  laches,  and 
should  not  avail  himself  of  his  own  wrong  act.  In  this  case, 
it  does  not  appear  that  the  jurors  were  examined  on  the  voire 
dire,  although  previously  to  being  sworn,  they  were  interro- 
gated by  Yennum's  counsel. 

If  a  party  does  not  exercise  his  right  at  the  proper  time, 
he  ought  not,  especially  in  civil  causes,  to  be  allowed  the 
benefit  of  it  after  verdict.  He  might  permit  a  person  having 
expressed  an  opinion  to  go  upon  the  jury  for  the  express 
purpose  of  obtaining  a  new  trial,  in  the  event  of  being  un- 
successful. 

It  was  the  duty  of  Yennum  to  have  had  the  incompetent 
juror  set  aside,  as  soon  as  his  incompetency  was  discovered. 
It  may  have  come  to  his  knowledge  during  the  trial. 
The  records  do  not  show  that  this  was  not  the  case,  and  it  is 
by  no  means  unreasonable  to  suppose  that  he  may  have  relied 
upon  the  juror's  incompetency  to  obtain  a  new  trial,  if  unsuc- 
cessful. He  ought  to  have  shown  that  he  was  ignorant  of  the 
juror's  expression  of  opinion,  not  only  when  the  jury  was  im- 
panneled,  but  during  the  whole  trial.  In  the  case  of  Stone 
v.  The  People,  2  Scam.  337,  it  was  decided  that  an  incompe- 
tent juror  may  be  discharged  after  trial  has  commenced,  and 
a  new  one  selected  to  fill  his  place. 

Courts  will  reluctantly  interfere  to  set  aside  verdicts. 
Wickersham  v.  The  People,  1  Scam.  130 ;  Wlieeler  v.  Shields, 
2  do.  351 ;  Coe  v.  Givan,  1  Blackf.  367. 
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It  is  proper  to  adopt  a  rigid  rule  in  order  to  restrain  mo- 
tions for  new  trials,  where  no  cause  exists.  The  frequency 
of  such  motions  is  a  great  annoyance  to  our  Courts,  and  ought 
to  be  checked. 

If  these  views  are  correct,  a  new  trial  was  properly  refused 
by  the  Court  below. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  an  action  on  the  case  for  slander, 
brought  by  Harwood  against  Vennum. 

The  declaration  alleged  that  the  defendant  had  charged 
the  plaintiff  with  the  commission  of  the  crime  of  larceny. 
The  defendant  pleaded  not  guilty.  The  cause  was  tried  by  a 
jury,  who  found  a  verdict  in  favor  of  the  plaintiff,  for  nine 
hundred  dollars.  The  defendant  entered  a  motion  for  a  new 
trial.  One  of  the  grounds  urged  for  a  new  trial  was  the  dis- 
qualification of  J.  S.  Finley,  one  of  the  jurors  who  tried  the 
case.  To  sustain  this  ground  several  affidavits  were  read. 
The  defendant  stated,  that  at  the  time  of  impanneling  the 
jury,  all  the  jurors  were  asked  if  they  had  formed  or  express- 
ed any  opinion  as  to  the  rights  of  the  parties,  or  the  merits  of 
the  case ;  that  they  severally  answered  in  the  negative  ;  that 
at  the  time,  he  had  no  knowledge  or  suspicion,  that  Finley 
had  formed  or  expressed  any  opinion  about  the  case,  other- 
wise he  should  most  certainly  have  challenged  him  ;  that  he 
had  since  learned  with  surprise,  that  Finley  had,  previous  to 
the  trial,  repeatedly  expressed  an  opinion  about  the  case,  and 
with  much  warmth,  against  the  defendant,  and  adverse  to  his 
rights. 

J.  J.  Brown,  Esq.,  the  counsel  for  the  defendant,  stated 
that  the  jurors,  in  answer  to  the  questions  asked  them,  seve- 
rally declared  that  they  had  neither  formed  nor  expressed  an 
opinion  relative  to  the  rights  of  the  parties,  or  the  merits  of  the 
case ;  that  at  the  time  the  jurors  were  sworn  to  try  the  case, 
he  had  no  knowledge  or  suspicion  that  Finley  had  ever  formed 
or  expressed  an  opinion  about  the  case. 

Jacob  Wagner  stated,  that  some  two  or  three  weeks  before 
the  trial,  he  heard  Finley  say  that  Vennum  had  talked  too 
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much  about  Harwood,  and  he  thought  Yennum  would  have 
to  pay  for  it,  and  that  it  would  be  nothing  but  right  that  he 
should. 

James  Crawford  stated,  that  since  the  verdict  was  render- 
ed, Finley  said  to  him,  in  the  presence  of  Dr.  Wilson,  that  he 
and  Wilson  had  often  argued  about  the  case,  and  that  he  had 
always  told  Wilson  that  it  would  go  in  the  way  it  had  gone, 
and  added  that  his  judgment  in  such  cases  was  pretty  good. 

Dr.  Wilson  stated,  that  at  various  times  previous  to  the 
trial,  Finley  had  delared  to  him  that  Harwood  ought,  and 
would,  recover  heavy  damages  against  Yennum,  and  that  he 
evinced  much  warmth  in  these  statements. 

The  plaintiff  read  the  affidavits  of  C.  Gardner,  Esq.,  one 
of  his  counsel,  and  of  the  juror  Finley.  Gardner  stated  that 
the  jurors  were  not  interrogated  on  their  voire  dire  in  respect 
to  their  competency.  Finley  stated,  that  although  he  had  some 
conversation  with  Wilson  and  Crawford  in  relation  to  the 
case,  he  had  never,  as  he  believed,  made  any  such  declara- 
tions as  they  had  stated  in  their  affidavits  ;  that  previous  to 
the  trial,  he  had  not  formed  or  expressed  any  opinion  about 
the  case,  and  that  he  had  acted  impartially  as  a  juror. 

The  Court  overruled  the  motion  for  a  new  trial,  and  ren- 
dered a  judgment  on  the  verdict. 

Yennum  has  prosecuted  an  appeal  to  this  Court.  Several 
errors  are  assigned,  but  the  only  question  which  we  deem 
necessaiy  to  be  decided,  is,  whether  the  Circuit  Court  ought 
to  have  granted  a  new  trial,  because  of  the  disqualification 
of  the  juror. 

This  Court,  in  the  case  of  Smith  v.  .Eames,  3  Scam.  76, 
and  Gardner  v.  The  People,  lb.  83,  after  a  careful  examina- 
tion of  the  leading  authorities  on  the  subject,  came  to  the 
conclusion,  that  a  juror  who  had  formed  a  decided  opinion  as 
to  the  merits  of  the  case,  either  from  a  personal  knowledge 
of  the  facts,  from  the  statements  of  the  witnesses,  from  the 
relations  of  the  parties,  or  from  rumor,  was  disqualified  from 
trying  the  case,  if  challenged  for  cause. 

In  the  case  of  Sellers  v.  Tlie  People,  3  Scam.  412,  this 
Court  set  aside  a  verdict,  and  granted  a  new  trial,  where 
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one  of  the  jurors  had,  previous  to  the  trial,  expressed  a 
decided  opinion  against  the  defendant,  which  was  unknown 
to  him  when  the  juror  was  sworn.  In  that  case,  the  juror 
was  sworn  on  his  voire  dire,  and  denied  that  lie  had  formed 
or  expressed  an  opinion. 

On  the  principle  of  these  cases  deliberately  settled  by  this 
Court,  there  is  but  little  difficulty  in  determining  the  ques- 
tion before  us.  The  evidence  shows  not  only  that  the  juror 
had.  formed  and  expressed  a  decided  opinion  on  the  merits  of 
the  case  adverse  to  the  defendant,  but  it  clearly  authorizes 
the  inference  that  he  had  espoused  the  cause  of  the  plaintiff, 
and  become  a  partisan  in  the  controversy.  If  this  was  un- 
known to  the  defendant  and  his  counsel,  after  the  exercise  of 
proper  diligence  on  his  part,  there  can  be  no  question  but  the 
defendant  was  entitled  to  a  new  trial.  The  defendant  and 
his  counsel  both  swear  positively,  that  at  the  time  the  jurors 
were  sworn  to  try  the  case,  they  had  no  knowledge  or  sus- 
picion that  the  juror  had  prejudged  the  case,  and  there  is 
nothing  in  the  record  tending  to  contradict  their  statements. 
The  juror,  when  called,  was  asked  if  he  had  formed  or 
expressed  an  opinion,  and  declared  emphatically  that  he  had 
not.  The  defendant  had  the  right  to  conclude  from  this 
declaration  that  the  juror  was  free  from  bias,  and  would  try 
the  case  impartially.  He  could  not  challenge  him  for  cause, 
and  there  was  no  apparent  reason  for  a  peremptory  challenge. 
It  is  insisted,  however,  that  he  should  have  examined  the 
juror  on  his  voire  dire,  touching  his  qualification.  This  prac- 
tice is  allowable,  but  is  seldom  resorted  to  in  civil  cases. 
We  are  not  prepared  to  say  that  a  party  is  to  be  charged 
with  negligence  who  fails  to  pursue  this  course,  in  order  to 
ascertain  the  competency  of  a  juror,  (a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

(a)  Bradshaw  v.  Hubbard,  ante  394. 
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"William  Silliman,  plaintiff  in  error,  v.  Smith  Fete,  defend- 
ant in  error. 

Error  to  Peoria. 

The  forty  second  section  of  the  revenue  law  of  Feb.  26, 1839,  and  the  subse- 
quent amendments  of  that  law,  relating  to  the  execution  and  delivery  of 
deeds  for  lands  sold  for  taxes,  anticipate  that  the  delivery  of  the  certifi- 
cate of  purchase  to  the  sheriff  should  precede  the  execution  and  delivery 
of  the  deed.  As  the  law  authorizes  the  assignment  of  the  certificate  of 
purchase,  and  the  execution  and  delivery  of  the  deed  to  the  assignee,  it 
cannot  be  determined  to  whom  the  deed  shall  be  made  until  the  presen- 
tation of  the  certificate  to  the  sheriff.  If  several  tracts  were  sold  at  the 
same  sale,  the  purchaser  or  his  assignee  may  require  all  the  tracts  to  be 
included  in  one  deed. 

A.  purchased  at  a  sheriffs  sale  for  taxes,  one  hundred  and  fifty  town  lots, 
ami  received  the  usual  certificates  of  purchase  therefor.  Subsequently  he 
conveyed  the  same  to  B.  and  assigned  his  certificate  of  purchase  to  him. 
The  lots  not  being  redeemed,  the  sheriff,  before  being  applied  to  for  a 
deed  by  either  A.  or  B.,  and  without  any  knowledge  of  the  assignment, 
made  and  tendered  to  A.  a  separate  deed  for  each  lot,  and  demanded  his 
fees,  which  were  refused  by  A.  Held,  that  the  holder  of  the  certificate 
might  elect,  whether  he  would  have  separate  deeds  or  one  deed  for  the 
whole  number  of  lots,  and  that  the  sheriff  should  not  make  the  deed  until 
the  certificate  was  presented  ;  and  that  having  made  the  deeds  before 
they  were  demanded,  he  could  not  recover  his  fees  therefor. 

This  cause  was  originally  tried  before  Thomas  Bryant, 
Esq.,  a  justice  of  the  peace  of  Peoria  county,  who  rendered 
a  judgment  in  favor  of  Fyre,  the  present  defendant  in  error, 
against  Silliman,  the  plaintiff  in  error,  for  $37.50  and  costs. 
It  was  taken  by  appeal  to  the  Circuit  Court  of  that  county, 
where  the  judgment  of  the  justice  was  affirmed  at  the  June 
term  1844,  the  Hon.  John  D.  Caton  presiding. 

C.  Ballcmce,  for  the  plaintiff  in  error : 

By  the  Revenue  law  of  Feb.  26,  1839,  the  sheriff  is  required 
to  make  deeds  for  unredeemed  lands  on  the  return  of  the  cer- 
tificate of  purchase,  and  not  before.  The  amendment  to  this 
law,  passed  March  6, 1843,  shows  the  necessity  of  waiting  for 
its  return,  that  he  may  know  to  whom  the  deeds  are  to  be 
made.  If  he  makes  them  before  a  return,  he  does  so  at  the  risk 
of  losing  his  fees.     Laws  of  1838-9,  IT,  §  42  ;  do.  of  1842-3, 
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238.  In  this  case,  the  certificate  of  purchase  having  been 
assigned  to  Wren,  and  not  returned  to  the  sheriff  for  a  deed, 
or  deeds,  he  has  no  legal  or  equitable  claim  upon  Silliman 
for  his  fees.  •  The  law  authorizing  the  assignment  of  certi- 
ficates of  purchase  applies  to  certificates  already  issued,  as 
well  as  to  those  thereafter  to  be  issued.     Ibid. 

IT.  M.  Wead,  for  the  defendant  in  error  : 

1.  This  action  is  founded  on  the  42d  section  of  the  Revenue 
Law  of  1838-9.  In  sections  thirty  one,  thirty  four  and  forty 
two,  certain  duties  are  imposed  upon  the  sheriff ;  if  he  neg- 
lects to  perform  them,  he  forfeits  his  bond  of  office,  and 
whoever  is  aggrieved  may  recover  damages.  The  sheriff 
performed  the  duties  enjoined  in  section  forty  two,  and  is 
entitled  to  the  fees  therefor.     Laws  of  1839-40,  4,  §  8. 

2.  The  law  required  a  deed  for  each  lot.     lb.  §  42. 

3.  At  the  time  of  the  assignment  and  deed  from  Silliman 
to  Wren,  there  was  no  law  authorizing  such  assignment,  or 
permitting  more  than  one  lot  in  each  deed.  That  law  was 
passed  March  6th,  1843.     Laws  of  1842-3,  238,  239. 

4.  The  conveyance  on  record  was  no  notice  to  the  sheriff, 
because  the  deeds  must  have  been  made  to  the  purchaser, 
and  because  such  recording  would  not  release  Silliman  from 
his  liability  to  pay. 

The  Opinon  of  the  Court  was  delivered  by 

Treat,  J.  Erye  sued  Silliman  before  a  justice  of  the 
peace,  and  recovered  a  judgment  for  $37.50.  The  cause 
was  taken  by  appeal  to  the  Circuit  Court.  It  was  there 
heard  by  the  Court  on  an  agreed  state  of  facts,  substantially 
as  follows  :  On  the  29th  day  of  April,  1841,  Silliman  purcha- 
sed at  the  sheriff's  sale  for  taxes,  one  hundred  and  fifty  town 
lots,  and  received  the  usual  certificates  of  purchase  therefor. 
He  then  conveyed  the  lots  to  one  Wren,  and  assigned  to  him 
the  certificates.  The  deed  to  Wren  was  recorded  on  the  23d 
day  of  May,  1842.  On  the  18th  day  of  May,  1843,  the  lots 
remaining  unredeemed,  Frye,  as  sheriff,  tendered  to  Silliman 
a  separate  deed  for  each  lot,  and  demanded  his  fees  therefor. 

vol.  vi.  81 
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Silliman  refused,  either  to  accept  the  deeds,  or  pay.  the  fees. 
The  sheriff  had  no  actual  knowledge  of  the  conveyance  to 
Wren,  or  of  the  assignment  of  the  certificates ;  and  neither 
Silliman  or  Wren  had  applied  to  him  for  a  deed.  The  Cir- 
cuit Court  affirmed  the  judgment  of  the  justice,  and  that 
decision  is  here  assigned  for  error. 

The  forty  second  section  of  the  revenue  law  of  the  26th  of 
February,  1839,  requires  the  sheriff  immediately  after  the 
expiration  of  two  years  from  the  sale,  to  make  out  a  deed  for 
each  lot  or  parcel  of  land  sold,  and  remaining  unredeemed, 
and  deliver  the  same  to  the  purchaser,  on  the  return  of  the 
certificate  of  purchase.  Laws,  of  1838-9,  page  17.  The  first 
section  of  an  Act  amendatory  of  the  foregoing  law,  approved 
March  6th,  1843,  provides  that  all  certificates  of  purchase 
may  be  assigned  by  indorsement  thereon,  and  that  the 
assignee  shall  be  entitled  to  the  deed.  This  provision  is  de- 
clared to  apply  as  well  to  certificates  theretofore  issued,  as 
to  those  thereafter  to  issue. 

The  third  section  provides,  that  whenever  the  original 
purchaser  or  assignee  shall  be  entitled  to  deeds  for  more  than 
one  tract  under  the  same  sale,  he  shall  have  the  right  to  re^ 
quire  the  sheriff  to  include  all  of  the  tracts,  or  as  many 
thereof,  as  he  may  designate,  in  one  deed.  Laws  of  1842-3, 
page  238. 

The  eighth  section  of  the  Act  of  the  1st  of  February,  1840, 
allows  the  sheriff  for  each  deed  made  under  the  provisions  of 
the  revenue  law,  a  fee  of  twenty  five  cents  to  be  paid  by  the 
person  receiving  the  deed.     Laws  of  1839-40,  page  4. 

These  different  provisions  of  the  statute,  relating  to  the 
same  subject  matter,  should  be  considered  together.  The 
delivery  of  the  deed  is  to  be  preceded  by  the  return  of  the 
certificate  of  purchase.  The  law  authorizing  the  assignment 
of  the  certificate,  the  sheriff  cannot  tell,  until  it  is  returned, 
to  whom  the  deed  is  to  be  made  whether  to  the  original 
purchaser,  or  to  his  assignee.  He  ought,  therefore  not  to 
make  the  deed  until  the  certificate  is  presented.  The  party, 
who  is  then  entitled  to  the  deed,  may  elect  whether  he  will 
have  the  land  included  in  one  deed,  or  in  several.     The  pro- 
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vision  authorizing  all  of  the  tracts  purchased  at  one  sale,  to 
be  embraced  in  one  deed,  is  a  salutary  one.  It  avoids  the 
inconvenience  of  having  numerous  conveyances  to  real  estate, 
situate  in  the  same  county,  the  title  to  which  originates  in  a 
common  source.  It  also  dispenses  with  the  unnecessary  ex- 
pense of  the  fees  of  the  sheriff  and  recorder,  in  the  execution 
and  recording  of  the  deeds.  This  case  strongly  illustrates 
the  propriety  of  the  provision. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs. 

Judgment  reversed. 


Caleb  Williams  et  al.,  plaintiffs  in  error,  v.  The  President, 

DIRECTORS     AND      COMPANY     OF     THE     BANK     OF     ILLINOIS, 

defendants  in  error. 

Error  to  Gallatin. 

The  extension  of  the  charter  of  the  Bank  of  Illinois  by  the  legislature  in 
in  1835,  was  not  in  conflict  with  the  Constitution. 

The  question  of  forfeiture  of  a  charter  cannot  be  examined  in  a  collateral 
manner,  a  writ  of  Quo  Warranto  being  the  proper  mode. 

In  an  action  of  debt,  the  judgment  should  not  be  entered  for  an  aggregate 
sum,  including  the  debt,  interest  and  damages,  without  distinguishing 
the  amount  of  either. 

The  Supreme  Court  will  render  such  a  judgment  as  should  have  been  rend- 
ered in  the  Circuit  Court,  where  the  proper  amount  can  be  ascertained. 

Debt,  in  the  Gallatin  Circuit  Court,  brought  by  the  defend- 
ants in  error  against  the  plaintiffs  in  error.  The  defendants 
filed  four  pleas,  all  in  substance  denying  the  corporate  exist- 
ence of  the  plaintiffs  below,  to  which  there  was  a  general 
demurrer,  at  the  October  term  1844,  the  Hon.  Walter  B. 
Scates  presiding.  The  demurrer  was  sustained  by  the 
Court  below,  and  a  judgment  rendered  on  the  demurrer  for 
debt  and  damages  jointly. 

W.  H.  Stickney,  for  the  plaintiffs  in  error,  submitted  a 
written  argument,  based  on  the  following  points : 

I.  The  Territorial  legislature  had  no  power  to  create  a 
bank.     See  Ordinance  of  Congress,  1787. 
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II.  If  it  had,  the  continuation  by  Act  of  12th  February, 
1835,  was  unconstitutional.     See  Territorial  Act  of  1816. 

III.  If  not,  yet  any  material  alteration  made  it  a  new 
bank.     1  Greenl.  79;  1  Peters'  Dig.  606;  3  do.  571,  573. 

IY.  The  Act  of  1837  altered  every  material  feature  of 
the  old  Bank,  and  the  plea  of  defendants  is,  that  the  note 
was  given  to  plaintiffs  below  after  the  Act  of  1837.  See  Bac. 
Abr.  D.  C.  638;  2  Mason's  C.  C.  R.  37. 

Y.  Suspension  of  specie  payments  forfeited  their 
charter. 

YI.  The  judgment  is  erroneous.  Stevens  v.  Dunbar,  1 
Blackf.  56 ;  Jones  v.  Lloyd,  Bre.  174 ;  Lyon  v.  Barney,  1 
Scam.  387 ;  Jackson  v.  Haskell,  2  do.  565;  2  Tidd's  Pr.  870, 
872,  879,  931. 

G.  P.  Koerner,  for  the  defendants  in  error : 

The  Territorial  legislature,  under  the  provisions  of  the 
Ordinance  of  1787,  had  the  right  to  create  a  bank.  It  was 
to  judge  what  laws  were  necessary  for  the  "  good  govern- 
ment "  of  the  district.  The  present  case  is  stronger  than 
that  of  the  United  States  Bank. 

If,  however,  the  charter  was  void,  it  has  been  made  valid 
by  the  Constitution.  This  position  is  sustained  by  the  deci- 
sions of  this  Court  in  regard  to  indentures  and  registries  of 
negroes  and  mulattoes. 

It  is  suggested,  that  the  charter  became  part  of  the  Con- 
stitution, and  no  subsequent  State  legislature  could  interfere 
with  it.  But  a  contrary  opinion  is  held  by  the  Court  in 
Sarah  v.  Borders,  4  Scam.  341,  350. 

Their  main  reliance  is,  however,  that  the  Constitution 
itself  prohibited  the  Legislature  from  reviving  or  ex- 
tending the  Bank  charter.  But  the  Constitution  of  the 
State  is  not  a  grant  of  legislative  power,  (which  is  inherent 
in  the  people  and  their  representatives,)  but  a  limitation. 
It  is  not  the  source  of  legislative  power,  but  a  self-imposed 
check  on  such  power.  Fletcher  v.  Peck,  2  Peters'  Cond.  R. 
317;  Field  v.  TJie  People,  2  Scam.  130 ;  Edwards  v.  Pope, 
4  do.  469. 
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The  Constitution  will  not  be  extended  beyond  its  express 
and  obvious  language,  for  the  purpose  of  annulling  legisla- 
tive action.  What  it  does  not  expressly  prohibit,  may  be 
done  by  the  legislature.  The  Constitution  has  not  expressly 
prohibited  the  legislature  from  moulding,  reviving,  or 
continuing  the  Territorial  charters. 

The  act  of  1837  did  not  create  a  new  bank.  A  corporation 
may  be  continued,  or  revived  with  the  old  set  of  corporators, 
or  a  new  set,  and,  at  the  same  time,  new  powers  may  be 
superadded.  Angell  &  Ames  on  Corporations,  512,  §  7,  and 
authorities  there  cited. 

The  charter  of  any  corporation,  with  the  consent  of  the 
corporators,  may  be  altered  in  its  most  essential  features.  1 
U.  S.  Dig.  555,  §45;  Kennebeck  Batik  v.  Richardson,  1  Greenl. 
79;  The  People  v.  Manhattan  Co.,  9  Wend.  351. 

If  the  grant  had  operated  as  a  new  creation,  the  new  corpo- 
ration could  not  have  been  subject  to  the  liabilities  of  the  old. 
The  Bank  was  held  liable  for  responsibilities  occurred  before 
January  1,  1837.  Apply  this  liability,  or  non-liability  as  a 
test,  and  it  follows,  that  there  was  no  new  creation.  Angell 
and  Ames  on  Corp.  before  cited ;  3  Burrows,  1866 ;  3  T.  R. 
241 ;  4  Co  wen,  87 ;  Wyman  v.  Hall,  and  Aug.  Bank,  14 
Mass.  58. 

In  regard  to  construction  of  our  Constitution,  two  princi- 
ples must  prevail : 

1.  An  exposition  of  the  Constitution,  made  by  the  several 
departments  and  functionaries  of  government,  must  prevail, 
unless  it  can  be  clearly  shown  to  be  founded  in  error.  Field 
v.  The  People,  2  Scam.  79,  81 ;  see,  also,  the  action  of  the 
Legislature  and  Council  of  Revision,  Feb.  12,  1835  ;  Feb.  28, 
1837  ;  March  4,  1837;  July  21,  1837;  Acts  of  1838-9,  1840-1; 
Feb.  25,  1843 ;  March  3,  1843 ;  The  People,  ex  rel.  Stickney 
v.  Marshall,  post,  672. 

2.  In  doubtful  cases,  the  Court  will  not  annul  the  laws  of 
the  Legislature.  Ex  parte  McCollum,  1  Cowen,  564;  Dart- 
mouth College  v.  Woodward,  4  Wheat.  625  ;  Phoebe  v.  Jay, 
Bre.  209  ;  3  Dallas  394;  2  Cond.  317;  1  U.  S.  Dig.  553,  §  1; 
Sawyer  v.  The  City  of  Alton,  3  Scam.  127. 
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A  private  citizen  cannot  allege  the  forfeiture  of  a  charter 
as  a  cause  of  avoiding  his  obligation  contracted  under  the 
charter.  A  forfeiture  must  be  judicially  ascertained.  The 
government  creating  it  can  alone  institute  proceedings.  An- 
gell  &  Ames  on  Corp.  510,  §  5 ;  4  Johns.  Ch.  E.  370,  373 ; 
5  do.  377,  381;  19  Johns.  474;  Trustees  of  Vernon  v. 
Hills,  6  Cowen,  26;  Bayless  v.  Orne,  1  Freeman's  Ch.  R. 
161 ;  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  JPeters,  522  ; 
Dawson  v.  Shaver,  1  Blackf.  206 ;  Holden  v.  James,  Adm'r, 
11  Mass.  396 ;  Field  v.  The  People,  2  Scam.  81. 

Banks  are  private  corporations.  Ang.  &  Ames  on  Corp.  8, 
21,  22;  2  Kent's  Com.;  4  Wheat.  668;  3  McCord,  377;  9 
Wheat.  907. 

The  objection  to  the  form  of  the  judgment  is  purely  techni- 
cal. The  Court  can  render  such  a  judgment  here,  as  should 
have  been  rendered  in  the  Court  below.  Such  is  the  frequent 
practice. 

The  Opinion  of  the  Court  was  delivered  by 

Wilson,  C.  J.  This  is  an  action  brought  by  the  Bank 
of  Illinois  against  the  defendants  below,  upon  a  note  given 
to  the  Bank  for  money  loaned  in  the  ordinary  course  of  busi- 
ness. Judgment  was  rendered  by  the  Court  below  against 
the  defendants,  from  which  judgment  they  have  appealed, 
and  rely  upon  three  grounds  for  its  reversal: 

First,  That  the  Act  of  1835,  by  which  the  charter  of  the 
Bank  was  renewed  for  twenty  years,  was  in  violation  of  the 
Constitution  of  the  State. 

Second,  That  the  Bank  had  violated,  and  consequently 
forfeited,  its  charter,  by  the  suspension  of  specie  payments ; 
and, 

Third,  That  the  judgment  is  erroneous,  being  entered  for 
an  aggregate  amount  of  debt  and  damages,  without  distin- 
guishing the  amount  of  each. 

The  first  point  relied  upon  has  already  been  decided  by  this 
Court,  in  the  case  of  The  People  on  the  relation  of  Stickney 
v.  Marshall,  {post  672.)  In  that  case,  the  constitutional  ques- 
tion in  relation  to  the  renewal   of  the  charter  of  the   Bank 
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was  fully  considered,  and  it  was  decided  by  this  Court,  that 
the  extending  the  charter  of  the  Bank  was  not  in  conflict 
with  the  Constitution ;  and,  as  we  are  still  satisfied  with  the 
opinion  expressed  in  that  case,  it  must  be  considered  deci- 
sive of  this  point. 

The  second  plea  we  regard  as  equally  unavailing.  The 
defence  attempted  to  be  set  up  by  it,  cannot  be  made  in  this 
collateral  way.  The  proper  manner  of  trying  the  question  as 
to  the  forfeiture  of  the  charter  of  the  Bank,  because  of  the 
suspension,  or  refusal  of  specie  payments,  is  by  a  writ  of  quo 
warranto,  {a) 

The  third  objection,  however,  which  applies  to  the  judg- 
ment, is  well  taken.  The  judgment  is  entered  for  an  aggre- 
gate sum,  including  the  debt,  interest,  and  damages,  without 
distinguishing  the  amout  of  either,  (b)  This  is  improper,  and 
for  this  reason  the  judgment  below  must  be  reversed.  But 
as  we  can  ascertain  in  this  case,  what  judgment  ought  to  have 
been  rendered  by  the  Court  below,  it  is  competent  for  this 
Court  to  enter  that  judgment  here,  without  subjecting  the 
party  to  the  expense  of  remanding  the  case  for  that  purpose. 

The  judgment  of  the  Circuit  Court  is  reversed  with  the 
costs  of  this  appeal,  and  judgment  will  be  entered  in  this  Court 
in  favor  of  the  appellees  for  five  hundred  and  ninety  five  dol- 
lars debt,  and  one  hundred  and  fifty  five  dollars  and  sixty 
nine  cents  damages,  with  the  costs  of  the  Court  below. 

Judgment  reversed. 

(a)  Baker  v.  Amdr.  of  Backus,  32  III.  R.  111. 
(6)  March  v.  Wright,  14  111.  R.  248  and  note. 
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The  People  of  the  State  of  Illinois,  ex  rel.  John  C. 
Sticknet,  appellants,  v.  John  Marshall  et  al.,  appellees. 

Appeal  from  Sangamon. 

The  Ordinance  of  Congress  delegated  to  the  Governor,  Legislative  Coun- 
cil, and  House  of  Representatives  of  the  Illinois  Territory,  ample  power 
to  grant  the  original  charter  of  the  Bank  of  Illinois.  The  legality  of  this 
charter  has  been  recognized  by  various  acts  of  the  Legislature,  and  the 
reiterated  action  of  other  departments  of  the  government  for  upwards  of 
twenty  years  ;  the  Constitution,  also,  by  necessary  implication,  has  rec- 
ognized its  validity. 

The  grant  of  the  charter  of  the  Bank  of  Illinois  was  a  contract ;  its  validity 
is  acknowledged,  and  its  inviolability  guarantied.  It  is,  as  to  this  ques- 
tion, upon  the  same  footing  of  other  contracts,  liable  to  be  rescinded,  or 
modified  at  the  will  of  the  contracting  parties,  but  by  no  other  authority. 

By  the  twenty  first  section  of  the  eigth  article  of  the  State  Constitution, 
the  Legislature  is  not  to  be  considered  as  limited,  either  as  to  the  num- 
ber of  branch  banks,  or  the  amount  of  banking  capital  they  may  be  auth- 
orized to  be  employed  in  banking. 

The  extent  of  the  constitutional  inhibition  upon  the  powers  of  the  Legisla- 
ture, upon  the  subject  of  banks,  would  seem  to  forbid  the  creation  of  any 
distinct  and  independent  banks,  except  a  State  Bank  and  its  branches, 
and  not  an  increase  of  capital  or  the  number  of  branches. 

The  act  of  1835  continues  the  existence  of  an  old  charter,  but  does  not 
create  a  new  charter.  The  charter  derives  its  vitality  from  the  first  grant 
of  the  Legislature,  and  its  extension  is  not  a  violation  of  the  Constitution. 

Every  grant,  or  concession  of  power,  carries  with  it,  by  necessary  implica- 
tion, all  others  essential  to  the  efficient  exercise  of  that  granted. 

The  bank  charters  granted  by  the  Territorial  government  were  contracts, 
and  as  such  are  secure  and  inviolable  under  the  provision  of  the  Consti- 
tution of  the  United  States. 

The  plain  interpretation  of  the  Constitution  is,  that  there  shall  be  no  banks 
but  those  already  in  being,  and  a  State  Bank,  which  the  Legislature  may 
establish.  They  may  exist,  subject  to  the  control  of  the  Legisla- 
ture as  to  the  period  of  their  existence,  the  amount  of  their  capital,  and 
all  other  modifications  compatible  with  their  legal  rights. 

The  powers  of  the  Legislature  must  be  considered  plenary,  unless  restrict- 
ed by  clear  and  explicit  language.  This  results  from  the  well  settled 
principle  of  constitutional  law,  that  a  State  Constitution  is  alimitation  up- 
on, and  not  a  grant  of  legislative  power ;  that  all  legislative  power  is  in- 
herent in  the  Legislature,  unless  clearly  withheld  by  the  people  in  their 
organic  law,  or  prohibited  by  the  Constitution  of  the  United  States  to 
the  State. 

When  a  law  clearly  and  palpably  violates  the  Constitution,  the  Court  can- 
not look  to  the  consequences  of  their  decision  ;  it  is  imperatively  bound 
to  declare  it  void.  But  the  rule  is  well  settled,  that  where  the  conse- 
quences of  a  particular  construction  of  a  Constitution,  or  law,  would  ren- 
der its  operation  mischievous,  that  construction  should  be  avoided,  pro- 
vided it  is  susceptible  of  a  different  one. 
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It  is  well  settled  by  the  highest  tribunals  of  the  nation,  that  it  is  seldom,  if 
ever,  in  a  doubtful  case,  or  upon  slight  implication,  that  the  Court  should 
declare  the  Legislature  to  have  transcended  its  authority.  The  opposition 
between  the  law  and  the  Constitution  must  be  clear  and  strong,  in  the 
judgment  of  the  Court,  otherwise  it  cannot  pronounce  the  law  to  be  void. 

Quo  Warranto,  upon  the  information  of  John  C.  Stick- 
ney,  against  the  appellees,  the  President,  Cashier,  and  Direc- 
tors of  the  Bank  of  Illinois.  The  information  was  filed  in 
the  Sangamon  Circuit  Court,  at  the  July  term  1841,  the  Hon. 
Samuel  H.  Treat  presiding.  A  plea  was  interposed,  to 
which  there  was  a  demurrer,  which  was  overruled,  and 
judgment  rendered  thereon  for  the  defendants. 

The  substance  of  the  information  and  the  plea  is  set  forth 
in  the  Opinion  of  the  Court. 

L.  Trumbull,  for  the  appellants  ; 

All  the  laws  in  question  are  invalid.  The  original  charter, 
passed  by  the  Territorial  Legislature  in  1816,  is  not,  and 
never  was,  of  any  force  or  validity.  All  subsequent  Acts 
of  the  Legislature  of  the  State  of  Illinois,  based  up>on  the 
Act  of  1816,  are  unconstitutional,  and  therefore  null  and 
void.  Constitution  of  Illinois,  Art.  VIII,,  §  21 ;  State  Bank 
v.  The  State,  1  Blackf.  267. 

The  Ordinance  of  1787  created  a  political  corporation  of 
limited  and  defined  powers,  and  it  must  be  governed  by  the 
rule  laid  down  in  the  case  of  The  Trustees  of  Dartmouth 
College,  v.  Woodward,  4  Wheat.  518,  as  to  the  extent  of  the 
powers  granted. 

The  Ordinance  gave  the  Territorial  Legislature  no  express 
authority  to  charter  a  bank,  aud  it  cannot  be  implied,  unless 
it  can  be  shown  that  a  bank  was  incidental  to  the  very 
existence  of  the  Territory,  or  necessary  for  its  goods  gov- 
ernment.    This  cannot  be  shown. 

What  was  the  intention  of  the  framers  of  the  Constitution 
in  inserting  the  provision  in  relation  to  banks  ?  Certainly  to 
guard  against  a  multiplicity  of  banks  ;  but  if  the  construc- 
tion contended  for  by  the  appellee  is  to  prevail,  that  clause 
of  the  Constitution  will  have  no  meaning  or  effect  whatever. 

vol.  vi.         82 
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The  Legislature,  if  their  view  is  correct,  might  not  only 
extend  the  charters  of  the  territorial  banks  through  all  time, 
but  they  might  go  on  adding  to  their  capital,  and  increasing 
the  number  of  branches,  as  they  have  done  in  this  case,  till 
there  shall  be  a  bank  in  every  county  in  the  State. 

Again,  the  Acts  of  1835  and  1837  make  the  Bank  quite 
another  and  diiferent  institution  from  the  one  chartered  in 
1816.  Its  character  is  entirely  changed,  and  the  evil  effects 
which  the  framers  of  the  Constitution  intended  to  guard 
against,  have  been  produced. 

If  the  Bank  still  exists,  then  by  virtue  of  what  law  ?  The 
Act  of  1816  expired  by  limitation  five  years  ago.  If  it 
exists  at  all,  it  must  be  by  virtue  of  the  Act  of  1835  ;  and  if 
so,  it  is  manifestly  a  new  bank,  created  by  a  law  passed  in 
direct  violation  of  that  clause  of  the  Constitution  which 
inhibited  the  establishment  of  any  bank,  except  a  State  Bank, 
which  this  is  not  pretended  to  be. 

If  the  laws  in  question  are  repugnant  to  any  of  the  provi- 
sions of  the  Constitution,  the  Court  will  not  hesitate  so  to 
declare  them,  regardless  of  consequences. 

J.  Za?nl)or?i,  Attorney  General,  on  the  same  side : 

The  only  question  to  be  determined  by  this  Court,  is  that 
of  the  constitutionality  of  the  Acts  of  the  State  Legislature  of 
1835  and  1-837. 

What  is  the  proper  interpretation  of  the  clause  in  the  Con- 
stitution referred  to «  "  There  are  three  points  to  be  consid- 
ered in  the  construction  of  remedial  statutes;  the  old  law,  the 
mischief  and  the  remedy."  1  Black.  Com.  87;  3  Term  E.  7; 
Co.  Litt.  11,  42;  1  Kent's  Com.  463.  The  clause  is  a  reme- 
dial one,  and  was  intended  as  a  restriction  on  the  number  of 
banks.  By  it,  the  Bank  of  Illinois  was  protected  till  January 
1,  1837,  and  then  its  existence  was  to  close.  After  that  time, 
a  State  Bank  and  its  branches  were  to  form  the  monied  insti- 
tutions of  Illinois. 

"  A  corporation  is  a  mere  political  institution,  a  creature  of 
the  legislature,  having  no  other  powers  than  what  are  given 
to  it  by  its  creator."     15  Johns.  358;  2  Cowen,  665,  678. 
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The  following  principles  of  interpretation  should  prevail  in 
this  case  :  "  When  we  manifestly  see  what  is  the  sense  that 
agrees  with  the  intention,  it  is  not  permitted  to  turn  the  words 
to  a  contrary  meaning."  Yattel,  Book  II,  chap.  17,  §  274, 
p.  'i30.  "  Exery  interpretation  that  leads  to  ah  absurdity, 
ought  to  be  rejected."  Grotius,  Book  II,  chap.  16,  §  6,  p. 
355.  "  The  reason  of  the  law,  that  is,  the  motive  which  led 
to  the  making  of  it,  and  the  view  there  proposed,  is  one  of 
the  most  certain  means  of  establishing  the  true  sense."  Yat- 
tel, supra,  §  287,  p.  237 ;  Grotius,  supra,  §  8,  p.  355. 

There  are  no  terms  more  apt  and  appropriate  to  express 
the  meaning  of  the  framers  of  the  Constitution,  than  those 
which  were  adopted.  Their  meaning  is  evident.  They  in- 
tended that  the  existing  charters  should  expire  by  their  own 
limitation,  and  that  afterwards,  there  should  be  "  no  other 
banks  or  monied  institutions  in  this  State,  except  a  State 
Bank  and  branches,"  &c. 

H.  Eddy,  for  the  appellees  : 

The  whole  case  depends  on  the  constitutionality  of  the  ex- 
tension Act  of  1835. 

The  framers  of  the  Constitution  intended  that  the  number 
of  banks  should  not  be  increased,  except  by  a  State  Bank 
and  its  branches.  There  was  no  limitation  upon  the  power 
of  the  Legislature  to  modify  the  then  existing  banks;  with  their 
consent;  to  extend  their  privileges;  or  to  continue  their 
existence  beyond  the  times  for  which  they  were  originally 
chartered,  if  it  should  be  thought  expedient  to  do  so. 

The  State  constitutions  are  limitations  upon,  and  not  grants 
of  legislative  power.  The  legislative  power  is  regarded  as 
inherent  in  every  State  Legislature,  to  every  purpose  what- 
ever of  legislative  cognizance,  except  in  so  far  as  it  may  be 
positively  restrained  and  limited  by  the  people  in  their  organic 
laws,  {Fletcher  v.  Peck,  2  Peters'  Cond.  R.  317,)  thus  differ- 
ing from  the  Federal  Constitution,  which  is  a  mere  grant  of 
powers,  legislative,  as  well  as  executive  and  judicial,  by  the 
people  or  States. 

The  act  of  1835  was  a  constitutional  enactment  unless  it 
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can  be  clearly  shown  that  the  clause  in  the  Constitution,  not 
only  restrains  the  Legislature  from  increasing  the  number  of 
the  banks  in  the  State,  but  restrains  it  also  from  adding  to 
their  usefulness,  by  conferring  new  privileges,  or  an  enlarged 
capital,  or  prolonging  their  existence. 

Conceding,  for  the  sake  of  the  argument,  that  the  question 
of  the  validity  of  the  Act  of  1835  is  a  doubtful  one,  and  we 
have  failed  to  satisfy  the  Court  of  the  positive  constitutional- 
ity of  the  law;  we  may  ask,  on  the  other  hand,  if  the  oppo- 
site counsel  have  convinced  the  Court  of  its  positive  unconsti- 
tutionality ?  If  they  have  not,  it  is  one  of  doubt,  and  we  then 
invoke  the  high  authority  of  the  Supreme  Court  of  the  United 
States,  as  conclusive  in  favor  of  the  defendants.  Fletcher  v. 
Peck,  2  Peters'  Cond.  R.  317;  see  also,  1  Kent's  Com.  426. 

An  argument,  ab  inconvenienti,  might  properly  be  addressed 
to  the  Court  in  this  case,  under  all  the  circumstances. 

J.  Shields,  in  continuation  : 

The  Court  is  called  upon  to  declare  the  solemn  act  of  the 
Legislature  null  and  void.  But  Courts  must  be  exceedingly 
cautious  how  they  exercise  the  high  prerogative  of  passing 
judgment  upon  the  validity  of  the  laws  of  the  land.  In  a 
doubtful  case,  they  are  never  warranted  in  interfering  with 
the  binding  force  of  laws.  2  Peters,  522 ;  12  Wheaton 
270  ;  1  Blackf.  206  ;  19  Johns.  58  ;  11  Mass.  396  ;  2  Scam.  81, 
82  ;  Eakin  v.  Rawle,  in  12  Sergeant  &  Rawle. 

The  General  Legislature  of  the  Union  has  only  powers  that 
are  expressly  granted ;  but  the  State  Legislatures  have  all 
powers,  except  those  expressly  taken  away.  The  People  v. 
Field,  2  Scam.  79. 

The  Acts  of  the  Legislature  in  1835  and  1837  were  mere 
extensions  of  the  charters  and  privileges  of  the  same  institu- 
tion. The  Bank  is  not  a  new  one,  or  other  bank,  but  a  mere 
continuance  of  the  existence  of  one  already  created  by  law. 
Lincoln  &  Kennebeck  Bank  v.  Richardson,  1  Greenl.  79. 

A  State  may  revive  a  charter  which  has  expired,  and  not 
thereby  create  a  new  institution.  17  Sergeant  &  Rawle,  64 ; 
Angell  &  Ames  on  Corp.  513  ;  16  Mass.  128 ;  4  Peters,  547,  in 
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note.  In  the  two  latter  cases,  it  is  declared  that  a  charter  may 
be  prolonged  against  the  wishes  of  a  bank,  and  such  pro- 
longation was  held  to  be  constitutional. 

Whether  the  charter  and  existence  of  the  Bank  of  Illinois 
be  named  or  included  in  the  constitutional  provision  or  not, 
her  rights  and  privileges  would  necessarily  remain.  2  Mass. 
146;  9  Wend.  351;  7  Peters,  14,  15;  7  Johns.  358. 

Again,  when  a  corporation  has  had  a  lawful  existence,  and 
rights  have  accrued  thereby,  Courts  will  presume  the  legality 
of  its  constitutional  existence.     5  H.  &  J.  122;  12  Wheat.  71. 

It  was  not  the  object  of  the  framers  of  the  Constitution  to 
change  or  destroy  the  existing  banking  systems  of  the  State, 
but  to  prevent  the  increase  of  petty  banks. 

The  common  understanding  of  the  people  is  the  best  guide 
to  an  interpretation.  The  common  mind  attaches  the  truest 
meaning.  The  language  of  men  must  be  construed  by  the 
understanding  of  men.  This  common  understanding,  respect- 
ed, by  the  judiciary,  and  acknowledged  by  every  department 
of  the  government,  is,  that  the  Legislature  of  the  State  of  Illi- 
nois had  the  same  power  of  legislation  in  regard  to  the  Bank 
of  Illinois,  as  though  the  twenty  first  section  of  the  eighth 
article  of  the  Constitution  had  not  been  framed.  Polk  v.  Hill, 
2  Overton,  157. 

J.  JButterfield,  in  conclusion,  for  the  appellee : 

It  is  contended,  that  the  Act  of  1816,  was  illegal  and  void, 
because  the  Ordinance  of  Congress  did  not  authorize  the 
Territory  to  charter  a  bank,  which  was  not  needful  for  the 
good  government  of  the  Territory;  and  because  the  Territory 
had  power  only  to  enact  laws  for  the  good  and  convenience 
of  the  people.  It  was  for  the  Territory  to  judge  what  was 
"needful  and  convenient"  for  the  people. 

The  admission  of  the  State  of  Illinois  into  the  Union  did 
not  vitiate  the  Acts  of  the  Territorial  Legislature.  They  re- 
mained valid;  all  rights,  grants,  privileges  and  charters  were 
no  more  impaired  under  the  Constitution,  than  the  rights  and 
grants  of  the  Crown  were  affected  by  the  revolution. 

The  Act  of  1835,  on  its  very  face,  purports  to  be  a  contin- 
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uance  of  an  old  charter,  not  the  creation  of  a  new  one  ;  and 
the  distinction  between  enacting  a  new  charter,  and  a  revi- 
val or  renewal  of  the  same,  is  fully  recognized  by  authorities. 
Dwarris  on  Statutes,  26,  29.  The  reason  is,  that  whenever 
an  old  charter  is  about  to  be  renewed,  the  former  statute  is 
the  valid  one,  and  it  is  sufficient  to  plead  the  former  one  with- 
out noticing  the  latter. 

The  new  law  derives  force  from  the  first  Act.  3  Peters' 
Dig.  571.  The  suspension  of  a  statute  is  not  a  repeal.  lb. 
573.  The  intention  of  an  Act,  when  discovered,  must  pre- 
vail, and  this  Court  is  called  upon  to  gather  that  intention 
from  the  Act  itself.     1  Peters'  Dig.  606. 

Whether  the  charter  shall  be  considered  as  continued  by 
the  legislature,  or  as  a  new  creation,  is  not  to  be  learned  from 
the  stockholders,  but  from  the  terms  of  the  old  charter.  Lin- 
coln <&  Kennebeck  Bank  v.  Richardson,  1  Greenl.  79.  "  A 
statute  may  revive  a  bank  charter,  which  has  expired,  with- 
out creating  a  new  corporation,  and  the  revived  corporation 
may  maintain  a  suit  commenced  after  the  passing  of  the  re- 
viving Act." 

As  to  the  Act  of  1837,  increasing  the  capital  stock,  &c. 
There  is  no  limitation,  express  or  implied,  upon  the  power 
of  the  General  Assembly  to  increase  the  capital  stock  of  the 
Territorial  banks,  or  to  authorize  branches. 

S.  Strong,  for  the  appellants,  in  conclusion : 

The  Territorial  Act  of  1816  became  null  and  void  as  a 
charter,  on  the  adoption  of  the  Constitution.  The  twenty 
first  section  is  restrictive  in  express  terms,  and  its  provisions 
are  negative.  The  positive  provision,  if  any,  is  the  saving  of 
the  State  Bank  and  branches,  and  permitting  them  to  exist. 
But  the  true  meaning  of  the  section  is  to  be  ascertained  by 
the  first  section  of  the  schedule  attached  to  the  Constitution. 
Both  annul  and  repeal  the  charter,  but  their  "  rights "  are 
preserved. 

The  Legislature  cannot  revive  Territorial  Acts,  but  they 
must  become  void,  unless  continued  by  the  Constitution,  and 
the  Act  of  1816  was  not  so  continued. 
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If,  however,  it  did  become  a  part  of  the  Constitution,  it 
was  constitutionally  determined  in  1837,  and  the  Legislature 
could  no  more  touch,  alter  or  extend  it  than  they  could 
change  or  alter  any  other  feature  of  the  Constitution. 

Whenever  a  Legislature  passes  an  Act,  they  may  subse- 
quently extend  or  perpetuate,  revive  or  limit  it,  and  the  old 
Act  must  be  pleaded.  But  any  alteration  of  the  subject 
matter  of  an  Act  makes  it  a  new  one,  and  the  latter  only  is 
held  to  be  in  force.     Bac.  Abr.,  title  Statute,  D.  6,  p.  638. 

An  amendatory  statute,  relative  to  the  subject  of  previous 
ones,  must  be  construed  consistently  thereto,  as  though  the 
former  were  recited  therein,  and  all  were  united  in  one. 
4  Bac.  Abr.,  letter  J.  §  3,  646-7. 

The  Opinion  of  the  Court  was  delivered  by 

Wilson,  C.  J.  The  judgment  in  this  case  was  entered 
several  terms  since,  but  owing  to  the  press  of  business  and 
the  want  of  time,  no  written  opinion  was  then  filed,  and 
inasmuch  as  the  Bank  soon  after  went  into  liquidation  under 
an  Act  of  the  Legislature,  that  seemed  to  preclude ,  all  future 
litigation  in  any  way  analagous  to  this,  or  in  which  this  case 
could  serve  as  a  precedent,  we  could  perceive  no  useful  pur- 
pose that  could  be  subserved  by  placing  upon  the  record 
the  reasons  upon  which  our  judgment  was  founded.  But  as  it 
is  now  understood  that  the  constitutionality  of  the  Act  of  the 
Legislature  adjudicated  upon  in  this  case  may  be  drawn  in 
question  in  the  United  States'  Courts,  we  will,  therefore, 
briefly  state  the  points  decided,  without  deeming  it  necessary 
to  go  into  a  full  investigation  of  the  grounds  upon  which  our 
judgment  was  founded. 

The  case  is  here  by  appeal  from  the  Circuit  Court  of  San- 
gamon County.  The  proceedings  are  in  the  nature  of  quo 
warranto,  upon  the  information  of  John  C.  Stickney  against 
John  Marshall  and  twenty  one  others.  The  information 
alleges  that  the  defendants  were,  and  are,  exercising  fran- 
chises not  authorized  by  the  Constitution  and  laws  of  this 
State,  to  wit,  that  said  defendants  have  usurped  the  franchise 
of  banking,  &c,  contrary  to  law,  and  then  prays  that  said 


680  SUPREME  COURT. 

The  People  v.  Marshall  et  al. 

defendants  may  be  ousted,  &c,  of  their  franchises  so  illegally 
usurped  and  exercised,  &c. 

To  this  information,  the  defendants  filed  their  plea,  setting 
out  an  Act  passed  on  the  twenty  eighth  day  of  December, 
1816,  by  the  Territory  of  Illinois,  entitled  An  Act  to  incorpo- 
rate the  President <,  <&c,  of  the  Bank  of  Illinois  at  Shawnee- 
town  /  also,  an  Act  of  the  State  of  Illinois,  passed  on  the 
12th  day  of  February,  1835,  entitled  An  Act  to  extend  for  a 
limited  time  the  Charter  of  the  Bank  of  Illinois  at  Shawnee- 
toton  •  and  also  an  Act  passed  on  the  fourth  day  of  March, 
1837,  entitled,  An  Act  to  increase  the  capital  stock  of  certain 
Banks,  and  to  provide  means  to  pay  the  interest  on  a  loan 
authorized,  <&c.  By  said  plea,  the  defendants  asserted  that  the 
laws  of  Illinois,  authorized  them  to  exercise  the  franchise  as 
charged  in  the  information,  &c. 

This  glea  was  demurred  to,  the  demurrer  overruled,  and 
judgment  rendered  for  the  defendants.  From  this  judgment 
the  Relator  has  appealed,  and  assigns  for  error  this  judgment 
alleging  those  Acts  set  out  in  the  plea  to  be  unconstitutional. 

The  first  ground  assumed  by  the  counsel  for  the  Relator 
questions  the  legality  of  the  original  charter  of  the  Bank 
granted  in  1816  by  the  Territorial  Government.  This  objec- 
tion is  altogether  untenable.  The  Ordinance  of  Congress 
delegated  to  the  Governor,  Legislative  Council  and  House 
of  Representatives  ample  powers  for  this  purpose.  They 
were  "  authorized  to  make  laws  in  all  cases  for  the  good 
government  of  the  District."  "With  regard  to  the  policy  of 
banks  generally,  it  is  not  a  question  for  our  investigation,  and 
with  regard  to  the  utility  of  this  Bank,  as  a  fiscal  agent  of 
the  Government,  or  as  furnishing  a  medium  of  exchange, 
although  there  may  be  a  difference  of  opinion  between  the 
counsel  and  the  authority  that  created  the  Bank,  that  cannot 
invalidate  the  legality  of  its  charter.  The  utility  and  policy 
of  the  institution  was  referred  b}T  the  Ordinance  to  the  judg- 
ment of  the  Government  of  the  Territory,  and  the  charter  it 
granted  is  an  exponent  of  its  opinion,  upon  this  point,  that  is 
conclusive.  It  may  also  be  observed,  that  the  legality  of 
this  charter    has   been    recognized  by    various  Acts  of  the 
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Legislature,  and  the  reiterated  action  of  other  departments 
of  the  Government  for  upwards  of  twenty  years.  And,  in 
addition  to  this  evidence  in  its  favor,  it  is  expressly  recognized 
by  the  Constitution,  in  terms  which,  if  not  understood  as 
direct  confirmation,  must  be  understood  as  such  by  necessary 
implication.  They  clearly  indicate  the  sense  of  the  Conven- 
tion as  to  its  legal  existence,  and  its  intention  that  it  shall  be 
continued.  This  constitutional  sanction  of  the  Bank,  we 
think,  must  put  to  rest  all  question  in  relation  to  its  legality. 
But  the  Convention  did  not  make  it  a  part  of  the  organic  law 
of  the  land,  so  as  to  place  it  out  of  the  power  of  the  Legis- 
lature to  change  or  modify  it  with  the  consent  of  the  corpo- 
rators, as  has  been  insisted.  It  only  amounts  to  a  continu- 
ance, by  that  solemn  act,  of  the  charter,  with  the  powers 
contained  in  the  original  grant.  The  argument  would  be 
quite  as  plausible  to  say,  that  all  contracts  are  a  part  of  the 
Constitution  ;  because  it  declares  their  validity  shall  not  be 
impaired  by  law.  Just  so  with  regard  to  the  Bank;  the  grant 
of  the  charter  was  a  contract ;  its  validity  is  acknowledged, 
and  its  inviolability  guarantied.  It  is,  as  to  this  question, 
upon  the  same  footing  of  other  contracts,  liable  to  be  re- 
scinded or  modified  at  the  will  of  the  contracting  parties,  but 
by  no  other  authority,  (a)  The  idea  of  a  Constitution,  subject 
to  such  change  and  fluctuation,  is  so  much  at  variance  with 
acknowledged  principles  and  universal  opinion,  as  not  to  be 
entertained  for  a  moment. 

The  next  objection  to  the  exercise  of  the  franchises  claimed 
by  the  defendants,  is  founded  upon  the  eighth  article  of  the 
twenty  first  section  of  the  Constitution,  which  declares  "that 
there  shall  be  no  other  Banks  or  monied  institutions  in  this 
State,  but  those  already  provided  by  law,  except  a  State 
Bank  and  its  branches,  which  may  be  established  and  regu- 
lated by  the  General  Assembly  of  the  State,  as  they  may 
think  proper."  Under  this  provision,  it  is  insisted  that  the 
Act  of  1835,  passed  prior  to  the  expiration  of  the  Charter  of 
the  Bank  of  Illinois  at  Shawneetown,  and  by  which  it  was 
extended  for  twenty  years,  and  the  Act  of  1837,  by  which  the 
capital  stock  was  increased,  and  authority  given  to  establish 

(a)  Mills  v.  County  of  St.  Clair,  2  Gill.  R.  226. 

vol.  vi.  83 
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branches,  are  both  unconstitutional ;  that  by  this  provision, 
the  powers  of  the  Legislature  are  limited  to  the  creation  of  a 
State  Bank  and  branches,  and  that  to  permit  it  to  extend  the 
charter  of  the  Bank  of  Illinois,  with  authority  to  establish 
branches,  would  defeat  the  intention  of  the  Convention, 
which,  it  is  insisted,  was  to  limit  the  number  of  banks  to  be 
established  to  a  State  Bank  and  branches. 

These  are  the  positions  assumed  by  the  Counsel  for  the 
Relator  ;  but  from  the  fact,  that  a  State  Bank  alone  could  be 
made  as  prolific  in  branches  as  it,  and  all  the  other  banks  to- 
gether, it  must  be  apparent  that  the  reasoning  is  fallacious. 
Let  it  be  conceded,  that  by  continuing  the  existence  of  one 
or  more  of  the  Territorial  banks,  with  permission  to  establish 
branches,  that  the  number  might  be  made  equal  to  that  of 
all  the  counties  in  the  State  ;  but  it  is  not  equally  true,  that 
the  State  Bank  alone  might  be  permitted  to  establish  an 
equal  number  of  branch  banks.  In  no  view  of  the  subject, 
therefore,  can  the  Legislature  be  considered  as  limited, 
either  as  to  the  number  of  branch  banks,  or  the  amount  of 
banking  capital  they  may  authorize  to  be  employed  in  bank- 
ing. The  extent  of  the  constitutional  inhibition  upon  the 
powers  of  the  Legislature,  would  seem  to  be,  to  forbid  any 
new  creation  of  distinct  and  independent  banks,  except  a 
State  Bank  and  its  branches. 

This  construction  of  the  Constitution  is  warranted,  not  only 
by  its  language,  but  also  by  a  consideration  of  the  evils  we 
may  suppose  its  authors  intended  to  guard  against.  By  refe- 
rence to  the  history  of  the  country,  just  before  and  about  the 
time  of  the  adoption  of  the  Constitution,  it  will  be  seen,  that  it 
was  overwhelmed  with  independent  banks,  most  of  them  insol- 
vent, or  daily  expected  to  become  so,  and  as  a  necessary  con- 
sequence, the  paper  of  almost  all  of  them  greatly  depreciated. 
These  evils  were  in  the  mind  of  the  Convention,  and  admon- 
ished it  to  guard  against  their  recurrence  in  future.  How 
was  this  evil  to  be  averted  ?  The  idea  of  dispensing  with 
banks  altogether  was  entertained  by  few,  if  any,  of  the  states- 
men of  that  time,  and  when  the  probable  increase  of  popula- 
tion, wealth,  trade,  and  general  prosperit}r  of  the  State  was 
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taken  into  consideration,  no  prescience  of  mind  could  fix 
exact  limits  to  the  amount  of  banking,  or  banking  capital, 
that  the  exigencies  of  time  and  circumstances,  might  render 
expedient  or  necessary.  Upon  this  point,  therefore,  the  Con- 
vention had  to  trust  to  the  wisdom  and  discretion  of  the 
Legislature.  But  no  such  obstacle  interposed  to  prevent  a 
constitutional  limitation  to  the  number  of  distinct  and  inde- 
pendent banks,  and  this  was  the  prevailing  mischief.  The; 
declaration,  therefore,  that  there  shall  be  no  other  banks  bu: 
those  provided  by  law,  and  a  State  Bank  and  branches,  &c. 
was  designed  to  guard  against  the  incorporation  of  these 
independent  banks.  But  two  of  the  territorial  banks  were 
then  in  operation,  and  there  is  nothing  to  rebut  the  inference, 
that  it  was  intended  to  be  left  to  the  discretion  of  the  Legis- 
lature to  determine  what  number  should  be  allowed  to  expire 
at  the  end  of  their  charters,  or  be  continued  with  such  modi- 
fications as  time  and  the  light  of  experience  might  dictate. 

By  limiting  the  number  of  independent  banks,  the  greru 
mischief  of  a  currency  of  unequal  value  is  diminished  in  the 
same  ratio,  and  so,  too,  the  danger  of  individual  loss  froi  i 
insolvency  will  be  proportion  ably  diminished,  as  a  knowledge 
of  their  condition  will  be  the  more  easily  obtained.  Th- 
acknowledged  intention  of  the  Constitution  was  to  forbid  any 
new  creation  of  banks,  except  a  State  Bank,  &c,  and  in  a( 
cordance  with  this  restriction,  it  is  to  be  observed  that  tl  ■• 
Act  of  1835  purports  to  be  a  continuation  of  an  old  charte. . 
and  is  such  in  fact.  The  distinction  between  a  new  charte  . 
and  the  renewal  of  an  old  one,  is  fully  recognized  by  authority . 
The  continuance  of  an  old  charter  is  not  the  creation  of  a 
new  corporation,  and  it  is  said  that  in  pleading,  the  latt<  ■ 
Act  need  not  be  noticed,  the  vitality  and  authority  of  the  co  - 
poration  being  derived  from  the  former  one.  This  princip'*' 
sanctions  the  renewal  of  the  Bank  of  Illinois,  and  to  suppo  •• 
the  Convention  acted  in  ignorance  of  it,  would  be  a  grati  - 
tous  and  unwarrantable  presumption.  The  extension  of  tl  6 
charter  as  to  time  alone,  is  no  violation  of  the  Constitution, 
but,  it  is  also  said  that  enlargement  of  its  capital,  &c,  is  sue  . 
This  is  an  assumption,  however,  that  is  not  borne  out  by  tic 
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terms  of  the  Constitution  itself.  No  restriction  is  be  found 
in  that  instrument,  either  as  to  the  renewal  of  the  charter  of 
the  Bank,  or  other  enlargement,  or  the  modification  of  its 
powers,  and  authority  being  established  in  the  Legislature  to 
continue  the  charter  of  the  Bank,  that  of  modification,  so  as 
make  it  conform  to,  and  suit  the  ever-varying  exigencies  of 
time  and  circumstances,  would  follow  as  a  matter  of  course, 
upon  the  principle  that  every  grant,  or  concession  of  power, 
carries  with  it,  by  necessary  implication,  all  others  essential 
to  the  efficient  exercise  of  that  granted. 

There  are  no  extraneous  circumstances  in  any  way  con- 
nected with  the  adoption  of  the  Constitution,  from  which  it 
can  be  inferred  that  the  convention  intended  to  impose  a  re- 
striction upon  the  power  of  the  Legislature,  beyond  that  which 
may  be  understood  from  a  fair  and  common  sense  interpreta- 
tion of  its  language.  Prior  to  the  Convention,  the  Territorial 
Government  had  granted  four  bank  charters,  two  of  them, 
that  of  the  Bank  of  Illinois  and  the  Bank  of  Edwardsville, 
had  gone  into  operation.  These  charters  were  contracts, 
and  as  such  secure  and  inviolable  under  the  provision  of  the 
Constitution  of  the  United  States.  It  was  not  merely  for  the 
purpose  of  ratifying  them,  therefore,  that  the  Convention  de- 
clared, "  that  there  shall  be  no  other  Banks,  or  monied  in- 
stitutions in  the  State  but  those  provided  by  law,  except  a 
State  bank  and  branches,  which  may  be  established  by  the 
Legislature,"  &c.  By  thus  naming  the  Banks  then  in  being, 
in  connection  with  the  one  authorized  to  be  established, 
places  them  all  upon  the  same  footing,  and  excepts  them  all 
out  of  the  operation  of  the  restriction  imposed  upon  the 
power  of  the  Legislature,  as  the  creation  of  other  banks  than 
those  designated.  This  is  the  grammatical  construction,  and 
common  sense  meaning  of  the  language,  as  well  as  the  legal 
effect.  Supposing  the  Convention  had  wished  to  preserve 
the  judicial  system  as  then  organized,  and  for  that  purpose 
had  said,  there  shall  be  no  other  Courts,  or  tribunals  of  jus- 
tice in  the  State,  but  those  already  provided  by  law,  except  a 
Supreme  Court,  which  may  be  established  and  regulated  by 
the  Legislature,  &c.     Could  it  for  a  moment  be  contended 
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that  the  authority  of  the  legislature  was  limited  by  this  lan- 
guage, to  the  establishment  of  a  Supreme  Court,  and  that  all 
power,  not  only  to  continue  the  existence  of  the  Courts  then 
in  being,  but  also  all  authority  to  enlarge  and  regulate  their 
powers  and  duties,  so  as  more  effectually  to  enable  them  to 
answer  the  purposes  of  their  creation,  was  denied  the  legis- 
lature ?  Certainly  not,  and  if  so,  how  can  the  authority  of 
the  legislature  be  considered  limited  except  in  relation  to  the 
establishment  of  new  banks ;  for  there  is  a  strict  analogy  be- 
tween the  case  supposed,  and  the  one  under  consideration. 
The  plain  interpretation  of  the  Constitution  is,  that  there  shall 
be  no  banks  but  those  already  in  being,  and  a  State  bank, 
which  the  legislature  may  establish.  They  may  exist  subject 
to  the  control  of  the  legislature  as  to  the  period  of  their  exist- 
ence, the  amount  of  their  capital,  and  all  other  modifications 
compatible  with  their  legal  rights. 

If  the  exercise  of  this  power  was  intended  to  be  inhibited, 
it  is  difficult  to  conceive  why  it  was  not  forbidden  in 
explicit  terms.  It  is  not  pretended  to  be  thus  forbid,  and  as 
the  subject  is  one  of  legislative  cognizance,  the  powers  of 
the  Legislature  must  be  considered  plenary,  unless  restricted 
by  clear  and  explicit  language.  This  results  from  the  well 
settled  principle  of  constitutional  law,  that  a  State  Constitu- 
tion is  a  limitation  upon,  and  not  a  grant  of  legislative  power; 
that  all  legislative  power  is  inherent  in  the  Legislature,  un- 
less clearly  withheld  by  the  people  in  their  organic  law,  or 
prohibited  by  the  Constitution  of  the  United  States  to  the 
State.  Corporations  are  legitimate  subjects  of  legislative 
cognizance.  The  extension  of  the  charter  of  the  Bank  of 
Illinois  must,  therefore,  be  clearly  inhibited  by  some  consti- 
tutional provision,  or  the  power  to  do  so,  is  possessed  by  the 
Legislature.  JSTo  express  inhibition  can  be  shown,  but  it  is 
sought  to  be  inferred  from  the  twenty  first  section  of  the 
eighth  article  of  the  Constitution.  But  even  if  it  was  com- 
petent to  restrict  the  Legislature  in  the  exercise  of  a  legiti- 
mate authority,  by  mere  inference  and  presumption,  yet  there 
is  no  rule  of  construction  by  which  such  inference  can  be 
drawn  from  the  language  of  this  provision  of  the  Constitution. 
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With  the  knowledge  on  the  part  of  the  Convention,  that 
the  Legislature  would  possess  the  power  of  renewing  and 
enlarging  the  charters  of  the  Territorial  banks,  unless  ex- 
pressly taken  from  them,  is  it  not  a  fair  presumption  that 
they  would  have  said  that  the  charters  of  those  banks  shall 
not  be  renewed,  or  their  powers  enlarged,  or  used  some 
other  terms  that  would  clearly  express  that  intention,  if  in 
fact  such  intention  was  entertained.  No  such  language, 
however,  is  used,  but  on  the  contrary  that  which  is  employed 
implies  the  absence,  if  not  the  reverse  of  such  intention.  It 
is  declared  that  there  shall  be  no  other  banks  but  those 
already  provided  by  law,  of  which  the  Bank  of  Illinois  was 
one,  except  a  State  Bank,  &c,  which  may  be  established  by 
the  Legislature.  This  provision  recognizes  the  banks  then 
in  existence,  and  permits  their  continuance,  without  giving 
or  taking  from  the  Legislature  any  authority  over  the  subject. 
The  declaration  that  there  shall  be  no  other  banks  but  those 
provided  by  law,  is  in  effect  an  affirmation  that  they  may  be, 
that  they  are  not  forbid,  but  there  shall  be  no  others,  except 
a  State  Bank.  The  Legislature  may  bring  into  being  one 
more  bank,  but  that  is  the  extent  of  their  powers  as  to  new 
creations.  As  to  those  already  in  being,  however,  and  the 
one  permitted  to  be  brought  into  being,  there  is  no  restric- 
tion, and  we  may  infer  that  they  are  only  mentioned  in  order 
to  except  them  out  of  the  limitation  imposed  upon  the  power 
of  the  Legislature,  in  reference  to  the  creation  of  other 
banks.  In  speaking  of  them  in  this  connection,  it  will  be 
observed  that  no  terms  of  negation  are  applied  either  to  them, 
or  the  authority  of  the  Legislature  over  them.  The  only 
prohibition  to  the  power  of  the  Legislature  is  acknowledged 
to  be  the  declaration  that  there  shall  be  no  other  banks,  &c. 
Suppose  the  Legislature  had  imagined  that  the  Territorial 
banks  were  sufficient,  and  had  said  that  there  shall  be  no 
other  banks  or  monied  institutions  in  the  State,  but  those 
provided  by  law,  no  one  could  understand  this  as  intending 
to  forbid  the  Legislature  to  renew  the  charters  of  those 
banks,  for  that  would  be  to  leave  the  State  altogether  without 
such  an  institution,  after  the  charters  of  those  in  existence 
had  expired,  and    such  a  result  was   certainly  not   contem- 
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plated.  A  policy  like  this,  is  of  more  recent  origin  in  this 
country  than  the  adoption  of  our  Constitution.  If  this  lan- 
guage, then,  which  is  identically  that  of  the  Constitution,  so 
far  as  relates  to  the  Territorial  banks,  would  not  prevent  the 
Legislature  from  continuing  them,  how  can  the  additional 
exception  in  favor  of  a  State  bank,  which  follows,  have  that 
effect,  without  ascribing  to  that  combination  of  words  a 
magical  influence  altogether  different  from  their  ordinary 
meaning. 

We  have  been  earnestly  admonished  not  to  look  to  the 
consequences,  which  are  to  result  from  a  decision  against  the 
constitutionality  of  the  law  under  consideration.  When  a 
law  clearly  and  palpably  violates  the  Constitution,  the  Court 
can  look  no  farther ;  it  is  bound  to  declare  it  void  without 
regard  to  consequences.  But  in  a  case  that  admits  of  doubt, 
and  when,  as  in  this  case,  the  principle  arguments  are  drawn 
from  historical  reminiscences,  and  the  impolicy  of  banking 
corporations  generally,  the  views  of  the  Court  ought  not  to 
be  so  restricted  as  to  exclude  all  considerations  of  the  con- 
sequences of  a  decision  against  the  validity  of  the  law,  par- 
ticularly when  their  character  and  magnitude  are  such  as 
must  follow  a  decision  of  this  case.  Here  is  an  institution 
bearing  the  imposing  name  of  the  Bank  of  Illinois,  which  has 
been  in  operation  and  in  good  credit  for  years,  and  under  the 
sanction  of  a  law  of  the  State,  inviting  and  holding  out 
inducements  to  the  investment  of  capital  from  abroad  and  at 
home,  and  upon  the  faith  of  which,  capital  to  a  large  amount 
has  been  invested  by  individuals,  and  by  the  State  to  the 
amount  of  a  million.  In  addition  to  which,  notes  to  probably 
an  equal  or  greater  amount  have  been  put  in  circulation  by 
the  Bank,  and  are  now  in  the  hands  of  innocent  holders,  who 
are  in  no  way  connected  with  the  institution.  This,  together 
with  all  the  capital  stock  paid  in  by  individuals  and  by  the 
State  will  be  lost,  without  any  fault  on  the  part  of  the  suffer- 
ers, but  simply  because  of  the  confidence  they  reposed  in  a 
public  law  of  the  State.  Nor  is  this  all.  Under  these 
circumstances,  it  could  not  be  expected  that  the  State  would 
escape  the  imputation  of  bad  faith,  when  it  is  believed  that 
most  of  the  capital  paid  in   on  stock  is  from  abroad,  while 
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all  the  loans  of  the  Bank  have  been  made  to  citizens.  The  mag- 
nitude and  pernicious  character  of  these  results  are  sufficient- 
ly obvious  without  any  remarks.  They  are  such  as  the  Court 
cannot,  and  ought  not  to  close  its  eyes  to,  neither  should  they 
be  allowed  to  exercise  an  influence  further  than  they  are 
calculated  to  illustrate  the  intention  and  true  construction  of 
the  Constitution.  Thus  far  they  are  entitled  to  weight,  for 
the  rule  is  well  established,  that  where  the  consequences  of 
a  particular  construction  of  a  Constitution  or  law  would 
render  its  operation  mischievous,  that  construction  should 
be  avoided,  provided  it  is  susceptible  of  a  different  one. 

A  recurrence  to  consequences,  however,  is  not  necessary. 
The  application  of  one  principle  to  this  case,  when  it  is  con- 
sidered in  one  aspect  in  which  it  presents  itself,  leaves  no 
question  as  to  the  duty  of  the  Court.  The  Constitution  has 
prescribed  to  each  department  of  the  government  its  appro- 
priate duties  and  sphere  of  action,  and  it  is  devoutly  to  be 
wished  that  each  one  should  keep  within  its  proper  sphere, 
without  venturing  upon  the  exercise  of  doubtful  authority. 
By  acting  upon  this  safe  and  salutary  rule,  all  conflict  of 
jurisdiction,  and  all  question  of  authority  would  be  avoided, 
and  still  leave  ample  scope  for  useful  action  to  each  depart- 
ment. But  a  departure  from  this  rule  by  the  Legislature 
can  furnish  no  apology  to  the  Court  for  a  like  practice.  It 
does  not  necessarily  follow  that  a  law  which,  as  legislators, 
we  might  decline  voting  for,  because  of  prudential  doubts, 
we  ought,  as  a  Court,  to  declare  void.  The  degree  of  oppo- 
sition between  the  law  and  the  Constitution  should  govern  the 
determination  of  the  Court.  "When  the  conviction  of  their 
incompatibility  is  clear  and  strong,  the  duty  of  the  Court 
becomes  equally  so.  It  should  declare  the  law  to  be  void. 
But  it  has  been  repeatedly  decided,  and  is  well  settled  by 
the  highest  tribunals  in  the  nation,  that  it  is  seldom,  if  ever, 
in  a  doubtful  case,  or  upon  slight  implication,  that  the  Court 
should  declare  the  Legislature  to  have  transcended  its 
authority.  Upon  this  principle,  then,  aside  from  all  other 
considerations,  we  are  constrained  to  say,  that  we  cannot 
declare  the  law  under  consideration  to  be  a  violation  of  the 
Constitution.     After    allowing   to    the    able    and   ingenious 
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arguments  of  the  counsel  of  the  Relator  the  utmost  weight 
they  are  entitled  to,  and  they  only  prove  that  the  Constitu- 
tion is  somewhat  obscure  and  ambiguous  in  its  phraseology, 
that  it  does  not  expressly  confer  upon  the  Legislature  the 
power  of  renewing  the  charters  of  the  then  existing  banks, 
and  consequently  the  most  that  can  be  claimed  is,  that  the 
passage  of  the  law  for  that  purpose  was  the  exercise  of  a 
barely  doubtful  power  on  the  part  of  the  Legislature.  It  is 
not,  however,  in  a  doubtful  case,  as  has  been  said,  that  the 
Court  is  warranted  in  declaring  an  act  of  the  Legislature 
unconstitutional.  The  principle  which  should  govern  the 
decision  of  the  Court  in  such  a  case  is  clearly  and  concisely 
expressed  by  Chief  Justice  Marshall,  in  giving  the  opinion 
in  the  case  of  Fletcher  v.  Peck,  2  Peters'  Cond.  R.  317.  It 
is  there  said  by  the  Court,  that  "the  question  whether  a  law 
be  void  for  its  repugnancy  to  the  Constitution  is,  at  all  times, 
a  question  of  much  delicacy,  which  ought  seldom,  if  ever,  to 
be  decided  in  the  affirmative  in  a  doubtful  case.  The  Court, 
when  impelled  by  duty  to  render  such  a  judgment,  would  be 
unworthy  of  its  station,  could  it  be  unmindful  of  the  solemn 
obligation  which  that  station  imposes.  But  it  is  not  on  slight 
implication  aud  vague  conjecture,  that  the  Legislature  is  to 
be  pronounced  to  have  transcended  its  powers,  and  its 
acts  to  be  considered  void."  The  opposition  between  the 
law  and  the  Constitution  must  be  clear  and  strong,  in  the 
judgment  of  the  Court,  otherwise  it  cannot  pronounce  the 
law  to  be  void,  (a)  That  opposition  does  not  exist  in  this  case. 
There  is  not  that  incompatibility  between  the  Constitution 
and  the  law  under  which  the  defendants  below  claim  to 
exercise  the  franchise  of  banking,  as  to  justify  the  Court  in 
pronouncing  the  law  unconstitutional  and  void. 
The  judgment  is  therefore  affirmed.* 

Justices  Breese  and  Douglass  dissented  from  the  Opinion 
of  the  Court. 

Judgment  affirmed. 

(a)  United  States  t.  Coombs,  12  Pet.  U.  S.  R.  72. 

*  This  case  was  decided  at  the  December  term  1841,  but  no  opinion  was   delivered 
until  the  present  term. 
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Loeing  Delano  et  al.,  plaintiffs  in  error,  v.  Levi  H.  Rood, 

defendant  in   error. 

Error  to  La  Salle. 

A.  being  embarrassed  and  pressed  for  money,  and  being  the  proprietor  of 
certain  real  estate,  was  told  by  B.  that  C.  would  like  to  purchase  such 
real  estate  on  the  same  terms  that  he  heard  another  person  had  pur- 
chased from  A.  and  B.,  to  wit:  upon  receiving  a  guaranty  that  the  estate 
should  rise  in  value  fifty  per  cent,  per  annum.  A.  offered  the  same  to 
C.,who  refused  to  purchase,  saying  that  he  had  no  confidence  in  the 
property.  A.  then  said  that  he  wanted  to  raise  $500,  and  would  sell  C. 
to  that  amount,  and  guaranty  a  rise  of  fifty '  per  cent,  a  year  for  two 
years.  C.  replied,  that  if  he  would  procure  B.  to  become  a  guarantee  to 
that  effect,  he  would  advance  the  sum  required,  and  that  A.  might  select 
the  lots.  A.  selected  and  conveyed  a  lot  by  a  deed  of  warranty,  received 
the  money  and  entered  into  a  bond  with  B:  to  C,  which  contained  the 
the  following  recital  and  condition,  to  wit:  The  said  C.  being  seized  in 
fee  of  the  following  town  lot,  (describing  it,)  if  the  said  0.  shall,  on  the 
11th  day  of  May,  A.  D.  1839,  tender  to  the  said  A.  and  B.,  or  in  case  of 
their  absence,  deposit  with  the  clerk  of  the  Circuit  Court  of  La  Salle 
county,  a  good  and  sufficient  deed  of  the  aforesaid  mentioned  lot,  the 
said  A.  and  B.  shall  pay  to  the  said  C,  his  heirs,  executors,  or  adminis- 
trators the  sum  of  $1000.  It  is  agreed  that  if  the  said  deed  is  not  tend- 
ered as  aforesaid,  or  deposited  as  above  mentioned,  this  agreement  is  to  be 
void  :  Held  to  be  a  clear  case  of  usury  ;  Held,  also,  that  the  deed,  bond, 
&c,  should  be  taken  together,  and  construed  as  one  contract. 

Any  contract  or  assurance  for  the  loan  or  forbearance  of  money,  or  any 
other  thing,  upon  which  a  greater  rate  of  interest  has  been  directly  or  in- 
directly reserved,  discounted  or  taken,  than  twelve  per  cent,  per  annum, 
is  usurious  under  the  statute. 

If  one  man  is  bound  by  contract  to  pay  another  more  than  twelve  per  cent, 
per  annum  for  a  loan  of  money,  such  contract  is  directly  with  the  statute 
of  usury.  If  the  transaction  is  attempted  to  be  covered  up  by  a  preten- 
dedfsale,  then  it  is  indirectly  within  the  statute. 

Held,  that  the  deed  and  bond,  construed  together,  were  merely  a  mortgage 
to  secure  the  money  advanced  with  exorbitant  interest. 

The  question  whether  a  transaction  is  a  sale  or  a  loan,  is  usually  a  question 
to  be  determined  from  the  evidence  by  the  jury;  but  when,  as  in  this 
case,  the  evidence  made  out  a  case  of  loan,  however  denominated,  or 
however  attempted  to  be  disguised,  Courts  have  uniformly  declared  such 
cases  usurious. 

When  a  purchaser,  at  the  time  of  sale,  reserves  to  himself  the  right  of  re- 
turning the  specific  thing  purchased,  and  then  of  compelling  the  vendor 
to  repay  the  consideration  with  more  than  lawful  interest,  the  transac- 
tion is  usurious,  (a) 

This   was  an  action    of   covenant,  and  was    heard  in  the 
Court  below  at  the  .November  term  1841,  before  the  Hon. 

fa)  Lawrence  v.  Oowlea,  13  111.  R.  579  and  note;  Stevens  v.  Unkefer,  14  111.  R. 
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Thomas  Ford  and  a  Jury.  A  verdict  was  rendered  fer  the 
plaintiff  for  the  sum  of  $1149.  The  defendants  brought  the 
cause  into  this  Court  by  writ  of  error.  The  material  facts 
will  appear  in  the  Opinion  of  the  Court. 

J.  Butterfield,  for  the  plaintiffs  in  error,  contended  that 
to  render  a  transaction  of  the  nature  of  the  one  in  evidence 
before  them,  valid,  when  the  defence  of  usury  is  interposed 
to  the  same,  the  principal  money,  or  property  advanced, 
must  be  hazarded  upon  some  contingency  other  than  that 
arising  from  the  solvency  of  the  obligors  to  the  bond.  Hall 
v.  Haggart,  17  Wend.  280 ;  Colton  v.  Dunham,  2  Paige,  267. 

The  bond  was,  in  legal  effect,  equivalent  to  an  absolute 
bond  for  the  payment  of  $1000.  The  condition,  on  which 
the  money  was  to  be  paid,  was  wholly  in  the  power  of  the 
defendant  in  error.  It  enhanced  the  value  of  the  bond  to  him. 
Its  effects,  where  the  language  is  not  ambiguous,  is  clearly  a 
question  of  law.     Cram  v.  Hendricks,  7  Wend.  587. 

The  transaction  is  usurious  per  se,  and  in  such  a  case  the 
intent  is  an  inference  of  law  from  the  facts  proved.  Aliter,  the 
intent  is  material,  and  is  a  question  of  fact  for  the  jury.  A 
contract  may  be  usurious,  even  where  the  parties  did  not  so 
intend ;  the  corrupt  agreement  constitutes  the  offence.  JV. 
Y.  Fire  Ins.  Co.  v.  Ely,  2  Cowen,  704-7;  Cram  v.  Hendricks, 
7  Wend.  587. 

Even  if  this  was  not  an  usurious  contract,  the  plaintiff  be- 
low was  only  entitled  to  recover  back  the  amount  he  advanced. 
The  deed  and  bond  constitute  merely  a  mortgage,  being  one 
and  the  same  transaction.  Parol  evidence  may  be  received 
to  prove  a  deed  or  sale,  absolute  on  its  face,  a  mortgage  only. 
Glover  v.  Payn,  19  Wend.  518 ;  Strong  v.  Stewart,  4  Johns. 
Ch.  R.  167 ;  Palmer  v.  Gurnsey,  7  Wend.  248. 

The  damages  are  excessive.  The  value  of  the  lot  should 
have  been  deducted  from  the  amount  due  on  the  bond.  Shan- 
non v.  Comstoch,  21  Wend.  427. 

O.  Peters,  and  J.  A.  McDougall,  for  the  defendant  in  error: 
No  contract  is  usurious  per  se,  except  for  the  loan  or  forbear- 
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ance  of  money  or  property.  Where  the  terms  are  not  used, 
but  it  is  necessarily  a  loan,  then  it  is  usurious pe?*  se,  a  fact  to 
be  determined  by  the  jury.  Beete  Bidgood,  14  Eng.  Com. 
Law  R.  82;  Spurier  v.  Mayos,  1  Vesey,  527;  Doe,  <&c. 
v.  Oooch,  5  Eng.  Com.  Law  R.  418 ;  Doe,  dec.  v.  Brown,  3 
do.  109,  a  case  in  point ;  Hall  v.  Haggart,  17  Wend.  280. 

To  establish  usury,  there  must  be  a  loan  or  forbearance  of 
money.  The  design  to  loan  must  be  apparent,  from  the  agree- 
ment, or  facts  connected  with  it.  Lloyd  v.  Scott,  4  Peters, 
205,  223  ;  7  Comyn's  Dig.  title  Usury,  621 ;  7  Bac.  Abr.  194. 

The  authorities  cited  by  the  counsel  for  the  plaintiffs  in 
error,  from  2  Paige,  267,  and  2  Cowen,  704-7,  are  not  ad- 
verse to  positions  taken  by  the  defendant  in  error. 

In  all  the  cases  he  has  cited,  there  was  a  loan  at  certain 
rates  per  annum. 

There  cannot  be  usury,  where  these  is  a  risk,  or  any  extra- 
ordinary hazard. 

The  Opinion  of  the  Court  was  delivered  by 

Shields,  J.*  This  is  an  action  of  covenant,  commenced  in 
the  Circuit  Court  of  La  Salle  county,  at  the  November  term 
thereof,  1839,  by  Levi  EL  Rood  against  Loring  Delano  and 
Charles  Hayward.  The  declaration  contains  two  counts. 
The  first  count  declares  that  the  said  Delano  and  Hayward, 
on  the  11th  day  of  May,  1837,  at  Ottawa,  in  the  coimty  of 
La  Salle,  executed  and  delivered  a  bond  of  that  date  to  the 
said  Rood,  whereby  it  was  agreed  between  them  as  follows, 
to  wit :  "  The  said  Levi  H.  Rood  being  seized  in  fee  of  the 
following  town  lot,  in  Ottawa  Centre;  viz :  lot  No.  one  (1), 
in  block  No.  nineteen  (19).  If  the  said  Rood  shall,  #n  the 
11th  day  of  May,  in  the  year  of  our  Lord  1839,  tender  to  the 
said  Delano  and  Hayward,  or,  in  case  of  their  absence,  de- 
posit with  the  clerk  of  the  Circuit  Court  of  La  Salle  county, 
a  good  and  sufficient  deed  of  the  aforesaid  mentioned  lot,  the 
said  Delano  and  Hayward   shall  pay  to  the  said  Rood,  his 

*  Caton,  J.  did  not  hear  the  argument,  and  gave  no  opinion,  haying  been  of  counsel 
in  the  Court  below. 
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heirs,  executors,  or  administrators,  the  sum  of  $1000.  It  is 
agreed  that  if  the  deed  aforesaid  is  not  tendered  as  aforesaid, 
or  deposited  as  above  mentioned,  this  agreement  to  be 
void."  The  second  count  is  substantially  the  same  as  the 
first,  and  both  aver  a  tender  of  the  deed,  and  a  failure  to  pay 
the  sum  of  one  thousand  dollars.  There  are  several  pleas, 
but  the  fifth,  sixth  and  seventh  need  only  be  noticed.  They 
set  up  the  defence,  that  the  bond  in  suit  was  executed  for  an 
usurious  consideration. 

The  cause  was  tried  at  the  November  term  1841,  and  a 
verdict  found  for  the  plaintiff  for  $1149.  The  defendants 
moved  the  Court  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  upon  the  verdict. 

The  bill  of  exceptions  sets  forth,  that  on  the  trial  of  the 
cause,  after  the  plaintiff  had  given  the  bond  in  evidence,  and 
proved  the  tender  of  the  deed  according  to  its  provisions,  the 
defendants  proved  that  some  time  before  the  execution  of  the 
bond,  Hayward  had  a  conversation  with  Rood,  in  which  he, 
Hayward,  proposed  to  sell  to  Rood,  real  estate  in  Ottawa 
Centre ;  that  Rood  declined  purchasing,  but  stated  to  Hay- 
ward that  he  would  like  to  purchase  on  the  same  terms  that 
he  had  heard  that  one  Sebo  had  purchased  from  Hayward 
and  Delano,  viz.,  upon  receiving  a  guaranty  that  the  prop- 
erty shall  rise  in  value  at  the  rate  of  fifty  per  cent,  per  annum; 
that  Hayward  subsequently  communicated  the  substance  of 
this  conversation  to  the  defendant,  Delano,  who  was  at  the 
time  embarrassed  and  pressed  for  money  ;  that  the  defendant, 
Delano,  shortly  after  applied  to  Rood  to  purchase  from  him 
Delano's  real  estate  in  Ottawa  Centre  ;  that  Rood  refused  to 
buy,  alleging  a  reason,  that  he  had  no  confidence  in  town 
property ;  that  Delano  stated  that  he  wanted  to  raise  five 
hundred  dollars,  and  would  sell  to  Rood  property  to  that 
amount,  and  guaranty  a  rise  of  fifty  per  cent,  a  year  for  two 
years  ;  that  Rood  replied,  that  if  Delano  would  give  him  a 
guaranty  of  that  nature,  and  procure  the  defendant,  Hayward, 
to  go  in  with  him,  so  as  to  make  him,  Rood,  secure,  (as  he 
was  acquainted  with  Hayward,  and  had  confidence  in  his 
word,)   he   would  purchase,  and  advance  the  five   hundred 
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dollars,  and  that  Delano  might  select  the  lots  to  put  in  the 
deed  ;  that,  in  pursuance  of  the  agreement,  the  lot  mentioned 
.  in  the  deed  was  designated  and  selected  by  Delano,  and  ap- 
proved by  Rood,  and  a  warranty  deed  of  the  same  executed 
by  Delano  and  wife  to  Rood,  and  the  bond,  hereinbefore  set 
forth,  executed  by  Delano  and  Hay  ward  to  Rood,  and  the 
said  sum  of  five  hundred  dollars  paid  by  Rood  to  Delano. 
The  deed  and  bond  were  delivered,  and  the  money  paid  at 
the  same  time.  There  was  no  other  consideration  for  the 
bond.  The  cost  value  of  the  lot,  at  the  date  of  the  execution 
of  the  bond,  was  from  two  hundred  and  fifty  to  three  hundred 
dollars,  and  that  Hayward,  at  the  time,  represented  to  Rood 
that  it  was  worth  $500  ;  that  Rood,  in  making  the  purchase, 
relied  upon  the  guaranty  of  the  bond.  The  foregoing  was  all 
the  evidence  given  in  the  case. 

Exceptions  were  also  taken  to  the  ruling  of  the  Court  in 
giving  and  refusing  instructions ;  but,  as  the  reversal  of  the 
judgment  is  based  on  the  ground  that  the  verdict  was  mani- 
festly contrary  to  evidence,  it  is  unnecessary  to  notice  the 
instructions. 

The  whole  transaction,  including  the  making  of  the  bond, 
deed,  &c,  is  to  be  taken  together,  and  construed  as  one  con- 
tract, Bailey  v.  Cromwell,  3  Scam.  72 ;  Duncan  v.  Charles, 
4  do.  566 ;  and  this  Court  is  called  upon  to  determine  from 
the  facts  and  circumstances  of  the  case,  as  given  in  evidence, 
whether  this  contract  is  usurious.  Any  contract  or  assurance 
for  the  loan  or  forbearance  of  money,  or  any  other  thing,  upon 
which  a  greater  rate  of  interest  has  been  directly  or  indirect- 
ly reserved,  discounted  or  taken,  than  twelve  per  cent,  per 
annum,  is  usurious.  Gale's  Stat.  343 ;  R.  L.  349.  This  em- 
braces every  imaginable  case,  every  device  by  which  an 
usurious  loan  is  attempted  to  be  disguised.  If  one  man  is 
bound  by  contract  to  pay  another  more  than  twelve  per  cent. 
per  annum  for  a  loan  of  money,  such  contract  is  directly 
within  "the  statute  of  usury.  If  the  transaction  is  attempted 
to  be  covered  up  by  a  pretended  sale,  then  it  is  indirectly 
within  the  statute.  How  is  it  with  the  present  case  ?  Rood 
first  refused  to  purchase  any  real  estate.     He  next  consented 
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to  purchase,  upon  receiving  a  guaranty  that  it  would  rise  in 
value  for  two  years,  at  the  rate  of  fifty  per  cent,  per  annum, 
and  that  Delano  would  then  take  the  same  back,  and  repay 
Rood  the  consideration  with  interest  at  the  rate  of  fifty  per 
cent,  per  annum.  This  is  no  sale.  It  wants  one  of  the  prin- 
cipal constituents  of  a  sale;  it  is  not  binding  upon  Rood.  lie 
takes  a  conveyance  of  the  lot,  it  is  true ;  but  takes  a  bond  at 
the  same  time,  that,  upon  a  reconveyance  of  that  same  lot, 
he  shall  be  repaid  the  sum  advanced  with  usurious  interest. 
The  deed  and  bond,  construed  together,  are  merely  a  mort- 
gage to  secure  to  himself  the  money  advanced,  with  exorbi- 
tant interest.  Glover  v.  Payn,  19  Wend.  518.  It  comes 
almost  literally  within  the  definition  of  usury  already  given. 
The  deed  and  the  bond  are  the  assurance  which  Rood  takes 
for  the  advance  or  loan  of  $500,  by  which  he  reserves  to 
himself  interest  at  the  rate  of  fifty  per  cent,  per  annum,  and 
no  contingency  could  happen  which  would  enable  Delano  to 
compel  Rood  to  retain  the  property.  There  is  no  contingency 
in  the  case  but  his  own  simple  election.  In  By  tie  v.  Logan, 
1  Marshall,  529,  the  Court  says,  ""that  if,  upon  an  application 
to  borrow  money,  a  contract  for  purchasing  property  at  a  low 
price  is  made,  with  the  privilege  of  re-purchasing  it  at  a  price 
enhanced  beyond  the  statute  of  usury,  (the  first  purchaser 
running  no  real  hazard,)  it  will  be  considered  a  device  to 
evade  the  statute  of  usury."  This  applies  exactly  to  the 
present  case.  In  Butt  v.  Bondurant,  7  Monroe,  323,  the 
Court  says,  "  if  such  a  contract  were  permitted  to  stand,  the 
statute  against  usury  would  be  a  dead  letter.  It  would  only 
be  necessary  to  follow  the  loau  with  a  conditional  sale  of 
property  at  half  price ;  and,  whether  the  borrower  restored 
the  money,  or  paid  for  it  in  the  estate  bought,  he  would  still 
have  to  pay  usury,  and  endure  oppression,  which  is  the  very 
evil  the  law  intended  to  avoid."  This  is  the  language  used 
by  the  Court  in  relation  to  a  conditional  sale  to  secure  the 
repayment  of  money.  In  the  case  under  consideration,  there 
was  in  reality  no  sale,  because  Rood  retained  in  himself  the 
power  to  return  the  lot,  without  any  condition  or  contingency, 
except  his  own  mere  pleasure.  It  matters  not  what  name 
may  have  been  given  to  the  transaction,  or  how  it  may  appear 
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mystified  by  the  intricacy  of  the  mode  in  which  the  parties 
managed  to  involve  it ;  yet,  when  analyzed  with  slight  atten- 
tion, it  will  require  very  little  acuteness  to  discover  that  it  was 
simply  a  loan  of  $500,  the  lender  taking,  at  the  same  time  of 
making  the  loan,  both  a  lot  of  land  and  a  bond,  as  security 
for  the  repayment  of  the  same  with  usurious  interest. 

In  many  of  the  cases  cited  in  the  argument,  the  question, 
as  to  when  a  sale,  whether  absolute  or  conditional,  constituted 
a  cover  for  the  usurious  transaction,  has  been  discussed, 
and  the  Courts,  in  such  a  case,  have  always  left  it  to  the  jury 
to  determine  whether  the  transaction  was  a  sale  or  a  loan ;  or, 
in  other  words,  when  the  facts  proved  showed  a  sale,  the 
Court  would,  nevertheless,  leave  it  to  the  jury  to  scrutinize 
the  intent,  and  determine  whether  it  might  not  be  a  loan;  but 
when,  as  in  this  case,  the  evidence  made  out  a  case  of  loan, 
however  denominated,  or  however  attempted  to  be  disguised, 
Courts  have  uniformly  declared  such  cases  usurious.  Such 
is  the  conclusion  from  the  authorities.  Hall  v.  Haggart, 
17  Wend,  280;  Colton  v.  Dunham,  2  Paige,  272.  These 
cases  sustain  the  principle,  that  when  a  purchaser,  at  the 
time  of  sale,  reserves  to  himself  the  right  of  returning  the 
specific  thing  purchased,  and  then  of  compelling  the  seller  to 
repay  the  consideration  with  more  than  lawful  interest,  the 
transaction  is  usurious. 

With  the  policy  of  usury  laws  we  have  nothing  to  do.  They 
may  be  of  very  doubtful  utility.  Legislation  should  be  slow 
to  interfere  with  the  right  of  private  contract.  In  cases  of 
fraud  and  oppression,  Courts  of  Equity  could  always  afford 
ample  relief;  but,  while  such  laws  are  in  existence,  it  is  the 
duty  of  Courts  to  enforce  them,  and  discountenance  every 
attempt  to  evade  them.  The  evidence  in  the  present  case 
makes  out  a  clear  case  of  usury,  (a)  The  new  trial  should, 
therefore,  have  been  granted. 

The  judgment  of  the  Court  below  is  reversed  with  costs, 
and  the  case  remanded. 

The  following  dissenting  opinion  was  delivered  by 
Scates,  J.     I  cannot  agree  to  the  precedent  that  will  be 
Get  by  the  decision  of  the  Court  in  this  case,  holding  that  a 

(a)  NLehols  v.':Feaiaon,  7  Pet.  U.  S.  E.  103. 
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contract  of  sale  and  re-sale  of  land  upon  a  guaranty  of  an 
advance  of  the  property  at  the  rate  of  fifty  per  cent,  per  an- 
num, or  a  re-purchase  at  an  advance  of  one  hundred  per 
cent,  in  two  years,  is  usurious. 

To  apply  the  principles  of  law  applicable  to  cases  of  usury, 

1  will  first  repeat  the  definition  laid  down  in  the  Opinion  of 
the  Court.  Any  contract  for  the  loan  or  forbearance  of  any 
money,  goods,  or  things  in  action,  whereby  any  person  shall 
reserve,  discount,  or  take,  directly  or  indirectly,  in  money, 
goods,  or  things  in  action,  more  than  twelve  per  cent,  per 
annum,  upon  one  hundred  dollars  for  one  year,  or  at  that  rate 
for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  period,  is 
deemed  to  be  usurious.     1  Vesey,  Jr.  531. 

I  would  first  lay  it  down  as  a  settled  rule  in  these  cases, 
that  the  question,  whether  the  contract  is  one  for  a  loan  or 
forbearance,  or  a  bona  fide  sale,  is  a  question  of  fact  for  the 
determination  of  a  jury;  whether  it  be  a  merely  colorable  sale, 
to  cover  a  real  loan  or  forbearance,  is  a  question  of  fact  for 
a  jury.  The  finding  of  the  jury,  unless  manifestly  against  the 
weight  of  evidence,  is  conclusive  of  the  fact,  as  in  other  cases. 
Hall  v.  Haggart,  IT  Wend.  284  ;  JV.  Y.  Fire  Ins.  Co.  v.  Ely, 

2  Cowen  706  ;  Doe,  c&c,  v.  Goooh,  5  Eng.  Com.  Law  R.  418  ; 
Doe,  <&c,  v.  Brown,  3  do.  110.  These  authorities  will  suffice 
to  show  that  it  is  a  question  of  fact  for  the  jury,  whether  the 
transaction  was  a  loan,  in  fact,  or  colorably,  or  a  sale.  If  it 
were  a  sale,  no  inadequacy  of  price  will  make  it  usurious  ; 
nor  would  exhorbitancy  of  price.  If  this  transaction  was  a 
sale,  it  is  good ;  if  a  loan,  it  is  usurious.     Doe,  <&c,  v.  Drown. 

3  Eng.  Com.  Law  R.  110 ;  Doe,  &c,  v.  Oooch,  5  do.  418  • 
Beete  v.  Bidgood,  14  do.  82.  The  intention  of  the  parties, 
therefore,  became  very  essential ;  for  it  must  be  governed  by 
the  intention  of  the  parties,  whether  they  intended  a  sale  or 
a  loan.  Doe,  dec,  v.  Brown,  3  Eng.  Com.  Law  R.  110  ; 
Lloyd  v.  Scott,  4  Peters,  220 ;  JV.  Y  Fire  Ins.  Co.  v.  Fly, 
2  Cowen,  706.  These  transactions,  when  once  shown  to  be 
loans,  cannot  be  sustained,  however  diversified  and  ingenious 
the  devices  may  be  to  evade  the  statute.     For  instances  of 

vol.  vi.  85 
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many  shifts  to  evade  the  law,  see  7  Bac.  Abr.  title  Usury, 
(C),  190  to  198  ;  4  Peters,  220  ;  1  Vesey,  528. 

There  are  several  cases  so  much  in  point,  that  I  advert  to 
them  more  at  length.  In  Beete  v.  Bidgood,  14  Eng.  Com.  Law 
R.  80  (S.  C.  7  Barn.  &  Ores.  453,)  the  transaction  was  for  the 
purchase  of  land,  and  the  Court  concluded  that  it  was  a  sale 
upon  an  agreement  founded  upon  what  was  considered  partly 
as  the  present  price  of  the  estate,  and  partly  upon  what  was 
considered  its  price,  if  paid  for  at  a  future  day.  It  was  not, 
therefore,  usurious ;  for  the  Court  would  look,  not  at  the 
form  and  words,  but  to  the  substance  of  the  transaction. 

Doe,  dec,  v.  Gooeh  was  the  case  of  the  assignment  of  a 
building  lease  for  ninety  nine  years,  at  a  rent  of  one  hundred 
and  eight  pounds,  for  the  sum  of  two  thousand,  three  hundred 
pounds,  and  at  the  same  time  an  agreement  to  re-take  the 
premises  at  a  rent  of  three  hundred  and  ninety  five  pounds, 
with  liberty  to  re-purchase  the  lease  upon  re-payment  of  two 
thousand,  three  hundred  pounds.  It  was  left  to  the  jury  to 
say  whether  it  was  a  purchase  or  a  loan  ;  the  jury  found  it  to 
be  a  purchase.  The  King's  Bench  affirmed  the  judgment ; 
for,  although  it  appeared  that  the  leased  premises  were  not 
worth  more  than  one  thousand  pounds,  and  a  rent  had  been 
reserved  of  three  hundred  and  ninety  five  pounds,  yet 
the  jury  had  found  it  to  be  a  sale.  3  Barn.  &  Aid.  664 ;  5 
Eng.  Com.  Law  R.  418. 

Doe,  <&c,  v.  Brown,  was  this:  Wilson  applied  to  and  obtained 
a  loan  of  eight  hundred  pounds  of  Bromley,  and  was  to  pay 
him  eighty  pounds  for  the  same  for  six  months ;  and  if  not 
paid,  Bromley  might  sell  the  premises  which  were  conveyed  to 
him  by  Wilson,  by  an  absolute  deed.  Wilson,  wanting  more 
money,  applied  to  Metcalf,  and  stated  to  him  this  transaction. 
Metcalf  agreed  to  give  him  twelve  hundred  pounds,  paying 
out  of  it  to  Bromley  his  money,  and  take  an  assignment  of 
the  premises  from  Bromley.  He  did  so,  and  took  an  assign- 
ment, paying  Wilson  the  balance  of  the  twelve  hundred 
pounds.  At  the  same  time  Wilson  agreed  to  re-purchase  of 
Metcalf,  and  he,  to  sell  the  premises  to  Wilson,  at  fourteen, 
hundred  pounds,  provided   the   purchase  was   made  within 
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fourteen  months.  The  jury  found  this  transaction  to  be  a  sale 
and  not  a  loan  ;  and  the  Court  sustained  the  verdict.  It  was 
contended,  as  in  this  case,  that  this  was  mere  machinery  for 
the  advance  of  money,  although  it  has  the  form  and  complex- 
ion of  sale.  The  Court  say  :  "  With  respect  to  the  objection 
to  the  contract  between  Wilson  and  Metcalf,  that  the  former 
should  re-purchase,  and  the  latter  re-convey  by  a  given  day, 
I  am  of  opinion  that  it  is  not  usury.  Wilson  sells  for  twelve 
hundred  pounds,  and  is  to  re-purchase  at  a  large  advance : 
this  is  a  circumstance  to  raise  a  suspicion,  whether  the  whole 
transaction  is  not  colorable  ;  but  it  is  not  an  usurious  contract 
on  that  account  merely.  If  a  sale  were  intended,  it  is  a  valid 
contract ;  if  nothing  were  meant  but  a  loan  of  money,  it  is 
void.  The  question  is,  whether  it  be  a  loan  or  a  sale  of  the 
premises.  The  agreement  by  Wilson  to  re-purchase,  at  all 
events,  looks  like  a  loan.  But  it  is  a  question  for  the  jury  as 
to  the  real  intention  of  the  parties."  1  Holt,  295  ;  S.  C.  3 
Eng.  Com.  Law  R.llO. 

The  position,  for  which  I  contend,  does  not  in  the  least  con- 
flict with  the  law,  as  laid  down  in  the  other  authorities  cited 
on  the  argument.  In  some  of  those  cases,  the  question 
was  originally  presented  in  a  Court  of  Chancery,  where  the 
Court  passed  upon,  and  found  the  facts  of  the  case — in  others, 
juries  returned  a  special  verdict.  But  in  no  case  similar  to 
this,  have  the  Court  disturbed  the  verdict  of  the  jury.  Much 
less  should  they  do  so  in  this  case  ;  for  when,  by  our  statute, 
usury  is  put  in  issue  by  the  pleadings,  the  defendants  are  made 
competent  witnesses.  They  were  accordingly  sworn  and 
testified;  and  no  one  would  suppose  them  inclined  to  suppress 
any  important  fact.  Yet  they  have  not  said  one  word  about 
there  being  an  application  for  a  loan  by  defendant,  or  of  a 
loan  being  made.  Surely,  if  such  had  been  the  intention  of 
the  parties,  the  witnesses  would  have  mentioned  it.  The 
Court  should  be  the  less  inclined  to  declare  this  an  usurious 
contract,  simply  from  its  nature  and  character,  because  the 
defendant  here  is  liable  to,  and  must  forfeit  three  times  the 
amount  of  usurious  interest,  one  third  of  which  goes  to  the 
plaintiffs.     He  will  lose  his  whole  principal,  and  double  as 
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much  more ;  and  the  plaintiffs  will  make  a  thousand  dollars 
out  of  property  worth,  as  stated  by  the  witnesses,  two  hund- 
red and  fifty,  or  three  hundred  dollars.  With  this  opportunity 
to  plaintiffs  to  disclose  the  whole  transaction,  and  the  sum  of 
five  hundred  dollars  as  a  reward  of  making  it  usurious,  no 
one  can  believe  they  would  not  have  spoken  of  a  loan  in  their 
testimony,  if  one  had  been  made.  But  they  simply  give  the 
naked  transaction,  during  all  the  negotiation  about  which,  the 
parties  never  speak  of  a  loan,  but  only  of  a  sale  and  re-sale  at 
an  advance. 

It  seems  to  me,  from  the  view  taken  of  it  by  the  Court,  that 
they  decide  in  substance,  that  such  a  contract  or  purchase 
and  re-sale  at  an  advance,  is  to  be  taken  as  conclusive  evi- 
dence of  an  usurious  loan,  notwithstanding  a  jury  have  found 
that  it  was  a  contract  of  sale.  In  the  cases  I  have  referred  to, 
the  Court  of  King's  Bench  held  differently. 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Thomas,  J.  concurred  in  the  dissenting  opinion. 

Judgment  reversed. 
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ABATEMENT. 

See  Judgment,  &c.  8. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  A  certificate  of  acknowledgment  of  a  mortgage  deed  was  in  the  following 
words,  to  wit :  "State  of  Illinois,  Peoria  county.  Personally  appeared 
before  the  undersigned,  an  acting  justice  of  the  peace,  the  above  named 
mortgagor,  who  is  personally  known  to  me  as  the  identical  person  who 
executed  said  mortgage,  and  who  acknowledged  the  same  as  his  free  act 
and  deed  for  purposes  therein  expressed.  A.  M.  Hunt,  J.  P.  [Seal];" 
Held,  a  substantial  compliance  with  the  provisions  of  the  statute.    Living- 

.  ston  v.  Kettelle,  116. 

2.  A  certificate  of  acknowledgment  substantially  complying  with  the  stat- 
ute, as  to  the  facts  to  be  embodied  therein,  is  sufficient.  Vance  v,  Schuy- 
ler, 160. 

3.  A  deed  acknowledged  before  and  certified  by  a  Commissioner  of  deeds 
residing  out  of  the  State,  is  sufficient  without  proof  of  its  execution,  or  le- 
gal evidence  of  the  official  character  of  such  Commissioner,    ib. 

4  A  certificate  of  acknowledgment  must  contain  some  assignable  locality, 
which  the  Court  can  judicially  notice,  to  render  the  deed  admissible  in 
evidence  without  proof  of  its  execution ;  and  a  notarial  seal  will  not  cure 
a  defect  in  this  respect,    ib. 

5.  The  registry  Acts  do  not  apply  to  Patents  emanating  from  either  the 
State  or  the  United  States.  A  copy  of  the  record  of  those  instruments, 
in  case  of  the  loss  ofthe'original,isnot  admissible  as  secondary  evidence 
to  supply  its  place,  a  duplicate  from  the  authority  which  issued  the  first 
Patent  being  the  proper  evidence.  Semble,  that  an  Auditor's  deed  is  plac- 
ed upon  the  same  footing  with  Patents,  and  that  it  is  admissible  in  evi- 
dence without  proof  of  its  execution,  and  without  showing  that  it  was 
regularly  acknowledged  and  recorded,  as  in  the  case  of  deeds  between  pri- 
vate individuals.     Graves  v.  Bruen,  167. 

6.  The  directions  of  the  Legislature  in  relation  to  the  acknowledgment  of 
deeds  were  intended  to  prevent  one  individual  from  personating  another. 
Where  a  certificate  recited  that  the  grantor  was  personally  known  to  the 
certifying  officer  to  be  the  person  who  executed  the  deed,  it  was  held  to 
be  clearly  a  compliance  with  the  object  contemplated  by  the  statute.  Wi- 
ley v.  Bean,  302. 

ADMINISTRATOR  AND  EXECUTOR. 

1.  After  the  expiration  of  one  year  from  the  final  settlement  of  the  accounts 
an  intestate  in  the  Court  of  Probate  by  the  administrator,  no  application, 
on  the  part  of  such  administrator,  to  sell  the  real  estate  of  the  intestate 
to  satisfy  debts  still  due  will  be  sustained,  except  the  circumstances  of  the 
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particular  case  are  of  such  a  peculiar  character  as  to  make  it  the  duty  of  a 
Court  of  Equity  to  depart  from  this  general  rule.     Dorman  v.  Lane,  142. 

2.  "Whatever  defence  an  administrator  may  be  allowed  to  make  against  the 
claims  or  demands  of  creditors,  may  be  made  by  any  person  interested  in 
the  realty  against  an  application  of  an  administrator  to  sell  such  realty 
for  the  payment  of  the  debts  of  the  intestate,    ib. 

3.  On  an  application  of  an  administrator  to  sell  the  real  estate  of  his  intes- 
tate, the  defendants  offered  to  prove  that  the  administrator  had  received 
mesne  profits  from  the  occupation  of  such  estate  more  than  sufficient  to 
.pay  the  debts  due  from  the  estate,  but  the  Court  refused  to  hear  the  tes- 
timony :    Held,  that  the  Court  erred  in  such  refusal,    ib. 

4.  By  the  principles  of  the  Common  Law,  where  one  joint  obligor  dies,  all 
right  of  action  at  law,  as  against  his  estate,  or  his  administrators,  is  gone ; 
it  was  only  in  Equity  that  relief  and  satisfaction  could  be  had  out  of  his 
estate.  Even  then  relief  would  be  refused,  unless  the  intestate  had  par- 
ticipated in  the  benefits  of  the  consideration,  or  could  be  treated  as  a  sev- 
eral obligor. 

Poicell  v.  KetteUe,  491. 

5.  A  deecree  giving  costs  and  awarding  execution  against  an  administrator 
is  erroneous,    ib. 

6.  The  granting  of  letters  testamentary  and  of  administration,  and  the  tak- 
ing of  bonds  from  executors  and  administrators,  are  ministerial  and  not 
judicial  acts. 

Pritchett  v.  The  People,  525. 
See  Chancery,  43 — 45,  48.    Contract,  5.   Evidence,  21, 23.  Guardian  3. 

ADMISSION. 
See  Evidence,  9,  10. 

ADVERTISEMENT. 

The  ninth  section  of  the  Act  of  January  19, 1829,  requiring  a  deposit  of 
copies  of  an  advertisement  of  sale  with  the  Auditor,  Treasurer,  and  Secre- 
tary of  State,  and  the  forwarding  of  others  to  the  Clerks  of  the  Com- 
missioner's Court  of  their  respective  counties,  &c,  is  directory  to  the  offi- 
cers named  in  said  section,  and  a  failure  to  comply  with  the  statute  will 
not  invalidate  a  sale,  if  it  were  good  in  every  other  respect.  Vance  v. 
Schuyler,  160. 

AFFIDAVIT. 

1.  The  third  section  of  the  Replevin  Act  of  1839  requires,  that  before  any 
writ  of  replevin  shall  issue,  an  affidavit  shall  be  made  by  the  plaintiff,  or 
some  one  for  him,  "  that  the  plaintiff  in  such  action  is  the  owner  of 
the  property,"  &c. 

Prink  v.  Flanagan,  35. 

2.  An  affidavit  made  by  an  agent  should  be  as  positive  as  when  made  by 
the  plaintiff  himself;  in  this  respect,  the  sixth  section  of  the  Act  of 
1827  is  repealed,    ib. 

3.  An  insufficient  affidavit  may  be  amended  on  motion,  if  the  application  is 
seasonably  made.    ib. 

4.  A  motion  to  dismiss  a  suit  for  want  of  a  sufficient  affidavit  comes  too  late 
after  the  party  has  appeared  and  pleaded,  such  appearance  and  plead- 
ing operating  as  a  waiver  of  the  irregularity  in  issuing  the  writ  without 
a  sufficient  affidavit,     ib. 

AGENT. 
See  Principal  and  Agent. 
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AGREEMENT. 
See  Contract. 

ALTERATION. 
See  Evidence,  47. 

AMENDMENT. 

1.  An  in  sufficient  affidavit  may  be  amended  on  motion  if  the  application  is 
seasonably  made.    Frink  v.  Flanagan,  35. 

2.  A  bill  of  exceptions  was,  on  motion,  allowed  to  be  amended  by  the  Judge 
who  tried  the  cause,  by  affixing  his  seal  thereto,  although  the  Judge  was 
not  in  office  at  the  time  of  such  amendment.    Frazier  v.  LcmgMin,  185. 

3.  The  Circuit  Court  may,  in  the  exercise  of  a  sound  discretion,  permit  the 
verdict  of  the  jury  to  be  put  into  proper  form  before  they  are  discharged. 

Cook  v.  Scott,  333. 

4.  On  appeal,  the  Circuit  Court  may,  in  its  discretion,  allow  amendments 
not  only  of  the  appeal  bond,  but  also  of  the  original  accounts  filed  in  the 
case.  Either  party  may  file  additional  accounts,  upon  such  terms  as  the 
Court  may,  in  the  exercise  of  that  discretion,  direct.  But  such  accounts, 
when  filed  by  the  plaintiff  and  proved,  and  the  offsets  are  deducted,  must 
not  exceed  the  original  demand  indorsed  on  the  back  of  the  process. 
Waterman  v.  Bristol,  593. 

See  Chancery,  20,  21,  43.    Continuance. 

ANSWER. 
See  Chancery.    Garnishee,  1,  2,  3. 

APPEAL. 

1.  The  thirtieth  section  of  the  "  Act  concerning  Public  Roads,"  approved 
February  20th,  1841,  expressly  gives  the  owner  of  land,  over  which  a  road 
may  be  located,  the  right  of  appeal  from  the  decision  of  the  County  Com- 
missioners' Court  to  the  Circuit  Court,  on  the  report  of  the  householders 
summoned  to  assess  his  damages.    Hutchins  v.  Be  Witt  Co.  345. 

%  An  appeal  was  taken,  on  a  trial  of  the  right  of  property  before  the  sher- 
iff, and  when  the  cause  came  to  be  heard  in  the  Circuit  Court  a  motion 
was  made  to  dismiss  the  appeal  founded  on  an  affidavit  of  a  sheriff,  stat- 
ing that  the  property  in  question  had  been  sold  with  the  assent  of  the 
claimant,  and  that  the  proceeds  thereof  remained  in  his  hands  subject  to 
the  order  of  such  claimant.  The  appeal  was  dismissed :  Held,  that  the 
Court  decided  correctly  in  dismissing  the  appeal.     Morgan  v.  Qriffin,  565. 

3.  When  an  appeal  is  taken  to  the  Circuit  Court  from  a  judgment  of  a  jus- 
tice of  the  peace,  that  Court  does  not  review,  or  revise  the  decision  of  the 
justice,  but  investigates  the  case  as  if  it  had  never,  undergone  a  previous 
investigation. 

Waterman  v.  Bristol,  593. 
See  Nonsuit,  2. 

APPEARANCE. 

See  Affidavit,  4.    Attachment,  1,  6. 

APPRAISEMENT. 

See  Sale  op  Property.   3,  4. 
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APPRENTICE. 
See  Indentured  Servant. 

ARBITRAMENT  AND  AWARD. 

1.  A.  entered  into  a  contract  with  B.  and  C.  to  sell  and  convey  unto  them 
certain  real  estate  for  a  stipulated  sum  in  instalments,  and  bound  himself  to 
make  certain  improvements  upon  such  estate.  A.  failed  to  make  such 
improvements,  and  the  parties  submitted  the  matter  to  the  arbitration  of 
three  individuals,  and  entered  into  bonds  with  each  other  "  well  and  truly 
to  obey,"  &c.  the  award  of  the  arbitrators  "  of  and  concerning  a  disputed 
contract  in  and  on  a  grist  mill  between  the  above  named  parties,"  &c. 
An  award  was  made  by  two  of  the  arbitrators,  and  A.  refusing  to  comply 
therewith,  sued  in  ejectment  and  dispossessed  B.  and  C.  The  latter  sued 
A.  in  assumpsit  to  recover  back  the  payments  they  had  made  on  the  orig- 
inal contract  on  the  ground  that  it  was  abandoned  by  A.  To  support 
their  declaration,  they  were  permitted  to  read  to  the  jury  the  record  of 
the  proceedings  in  the  ejectment  suit,  and  the  writ  of  possession  issued 
therein :  Held,  that  this  evidence  was  properly  admissible  to  show  a 
clear  and  unequivocal  abandonment  of  the  contract  on  the  part  of  A. 
Bannister  v.  Bead,  92. 

2.  In  further  support  of  their  declaration,  B.  and  C.  were  permitted  to  read 
to  the  jury  the  arbitration  bonds  before  mentioned,  and  to  introduce  pa- 
rol testimony  to  prove  the  subject  matter  of  the  arbitration,  as  also  to 
read  the.  award  made  by  two  of  the  arbitrators:  Held,  that  the  award 
was  improperly  admitted,  because  the  award  of  two  or  three  arbitrators 
is  void,  if  the  third  arbitrator  has  no  notice  to  act  in  the  matter,  and  be- 
cause it  purported  to  be  the  award  of  three,  when,  in  point  of  fact,  it  was 
only  the  award  of  two  of  them ;  furthermore,  the  award  being  made  in 
affirmance  of  the  contract,  could  not  be  used  in  evidence  in  this  action, 
the  basis  of  which  is  a  disaffirmance  of  that  contract,    ib. 

3.  If  an  action  is  brought  to  recover  damages  for  the  breach  of  a  contract, 
evidence  tending  to  affirm  such  contract  is  admissible  ;  in  that  event  the 
award  before  mentioned  would  have  been  proper  to  establish  the  dama- 
ges,   ib. 

See  Justices  of  the  Peace,  2,  3. 

ARREST  OF  JUDGMENT. 

See  Pleading,  19. 

ASSIGNMENT. 
See  Deed.    Evidence,  38.    Witness,  8. 

ASSIGNEE. 

Courts  will  take  notice  of  the  rights  of  an  assignee  of  a  chose  in  action, 
and  protect  him  against  the  fraud  of  the  original  contracting  parties. 

Fitzpatrick  v.  Beatty,  454. 

ASSUMPSIT. 

See  Pleading,  21. 

ATTACHMENT. 

1.  A  defendant  in  attachment,  by  appearance  and  pleading  simply,  cannot 
dissolve  the  attachment ;  this  can  only  be  effected  by  giving  bond  and 
security,  as  required  by  statute.    Martin  v.  Dryden,  188, 
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2.  The  proceeding  by  attachment  is  a  proceeding  in  rem,  and  by  construc- 
tive notice.  Without  a  levy  of  the  attachment,  or  the  service  of  a  gar- 
nishee, the  Court  has  no  jurisdiction  to  proceed,  by  publication  of  notice, 
to  render  any  judgment.  In  case  the  property  attached  shall  be  claimed 
by  one,  not  a  party  to  the  record,  under  the  provisions  of  the  statute,  and 
on  trial  of  the  issue,  a  verdict  be  found  for  such  claimant,  and  there 
should  be  no  garnishee,  who  should  be  found  to  be  indebted,  the  juris- 
diction of  the  Court  would  then  fail.  So,  also,  if  there  should  be  no 
attachment  of  property,  but  merely  a  service  on  a  supposed  garnishee, 
not  indebted,  the  same  result  would  follow,     ib. 

3.  An  attachment  is  a  lien  from  the  date  of  the  levy,  when  followed  by  a 
judgment,  which  relates  back  to  it.    ib. 

4.  An  attaching  creditor,  who  levies  his  attachment  without  notice  of  the 
prior  deed,  either  actual  or  constructive,  acquires  a  lien,  which,  if  per- 
fected by  judgment,  execution,  sale  and  deed,  will  hold  the  legal  estate, 
as  against  the  purchaser  in  the  prior  unrecorded  deed ;  and  that,  too, 
although  at  the  time  of  the  levy  of  his  execution,  and  sale,  he  had  notice 
of  the  deed.  Whatever  he  had  acquired,  as  an  innocent  creditor  without 
notice,  he  has  a  right  to  perfect  and  secure  to  himself,  notwithstanding 
a  subsequent  notice,     ib. 

5.  Where  a  judgment  by  default  is  rendered  in  a  suit  by  attachment,  with- 
out personal  service  of  process  on  the  defendant,  the  judgment  is  in  rem, 
and  the  estate  attached  is  alone  liable  for  its  payment.  In  such  case,  a 
special  execution  issues  for  the  sale  of  the  specific  property.  But  where 
the  defendant  is  served  with  process,  or  appears  to  the  action,  the  judg- 
ment is  in  personam,  and  the  plaintiff  is  entitled  to  a  general  execution 
thereon.  Conn  v.  Caldwell,  531. 

6.  The  appearance  of  a  defendant  in  attachment  does  not  release  the  lien,  for 
this  can  only  be  accomplished  by  a  replevy  of  the  property  attached,  or 
by  giving  security  for  the  payment  of  whatever  judgment  may  be  rend- 
ered in  the  cause,  as  provided  by  the  twenty  ninth  section  of  the  Attach- 
ment Act.    ib. 

7.  A  steam  boat,  among  other  property,  was  levied  on  by  virtue  of  a  writ 
of  attachment ;  but  by  agreement  between  the  plaintiff  in  the  writ  and 
the  Master  of  the  boat,  the  boat  was  to  proceed  on  its  voyage,  and  on 
its  return,  to  be  delivered  to  the  sheriff,  subject  to  the  writ :  Held,  that 
the  lien  was  not  thereby  extinguished,  but  subsisted  as  between  the 
parties  to  the  suit.    ib. 

See  Garnishee. 

ATTORNEY. 

See  Canal,  &c.    Notice,  5. 

AUDITOR. 
See  Acknowledgment  op  Deeds,  5.    Sale  for  Taxes,  7-11. 

AVERMENT. 
See  Pleading,  1,  5,  6. 

BAIL. 
See  Recognizance. 

BANK  OF  ILLINOIS. 
See  Constitution,  &c. 

vol.  vi.  86 
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BILL   OF  EXCHANGE. 

1.  A  bill  of  exchange,  drawn  by  one  resident  of  this  State  upon  another 
resident,  is  an  inland  bill  of  exchange. 

Kaskaskia  Bridge  Co.  v.  Shannon,  15. 

2.  In  the  case  of  inland  bills  of  exchange,  the  notarial  protest  is  not  evi- 
dence of  a  demand  of  payment  on  the  drawee,  nor  of  notice  of  non-pay- 
ment, to  the  drawer,    ib. 

3.  The  drawer  and  the  drawee  may  be  the  same  person  in  a  bill  of  ex- 
change ;  but,  in  such  case,  though  a  demand  on  the  drawee  is  necessary, 
notice  of  non-payment  to  the  drawer  is  unnecessary,    ib. 

4.  In  a  suit  by  indorsees  against  their  immediate  indorser  for  non-payment, 
proof  of  non-payment  and  notice  are  sufficient  to  sustain  it. 

Bradsliaw  v.  Hubbard,  390. 

5.  In  an  action  between  an  indorsee  and  his  immediate  indorser,  the  bill  of 
exchange  is  evidence  under  the  common  count,    ib. 

BOAT. 

See  Attachment,  7. 

BOND. 

See  Chancery,  31.    Pleading,  1, 2.    Principal  and  Surety,  2.    Recog- 
nizance. 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  was,  on  motion,  allowed  to  be  amended  by  the  Judge 
who  tried  the  cause,  by  affixing  his  seal  thereto,  although  the  Judge  was 
not  in  office  at  the  time  of  such  amendment.  Wiley  v.  Bean,  185. 

2.  To  bring  a  suit  into  the  Supreme  Court  for  reversal  on  account  of  the 
insufficiency  of  evidence  in  the  Court  below  to  sustain  its  decision,  a 
motion  should  be  made  in  the  latter.  Court  to  set  aside  the  finding,  as 
being  against  evidence,  and  to  grant  a  new  trial ;  if  the  Court  overrule 
such  motion,  and  its  decision  is  excepted  to,  the  judgment  maybe  assigned 
for  error.  Barnes  v.  Barber,  40. 

3.  It  is  a  general  rule,  that  when  the  overruling  of  a  motion  for  a  new  trial, 
on  the  ground  of  the  verdict  being  contrary  to  evidence,  is  assigned  for 
error,  it  should  appear  to  the  Court  that  all  the  evidence  given  on  the 
trial  below  is  preserved  for  their  consideration.  But  the  Court,  how- 
ever, will  be  satisfied,  if  it  has  before  it  all  testimony  upon  which  its 
judgment  is  to  be  predicated.  Stickney  v.  CasseU,  418. 

4.  Where  no  exception  is  taken  in  the  Circuit  Court  to  the  overruling  of  a 
motion  for  a  new  trial,  the  correctness  of  such  decision  cannot  be  in- 
quired into  in  the  appellate  Court.  Miller  v.  Dobson,  572. 

CANAL  AND  CANAL  LANDS. 

The  laws  in  force  in  relation  to  the  canal  and  canal  lands  authorize  the 
agent  to  bring  suits  for  trespasses  committed  thereon,  and  he  may  em- 
ploy any  attorney  at  law  to  aid  him  in  the  prosecution  of  such  suits.  He 
is  not  limited  to  the  Attorney  General,  or  the  Prosecuting  Attorney  for 
the  Circuit.  Tlie  People  v.  Pierce,  553. 

CASE. 

An  action  on  the  case  will  not  lie  against  a  county  in  favor  of  a  person  in- 
jured by  reason  of  a  defective  bridge.  The  duty  of  keeping  the  public  roads 
and  bridges  in  repair,  is  performed  through  the  instrumentality  of  agents 
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appointed  by  the  county.  If  a  private  individual  is  injured  by  a  failure  of 
the  agent  to  perform  the  duty  required  by  law,  an  action  will  lie  against  the 
agent. 

Hedges  v.  Madison  Co.,  567. 

See  Damages,  2.    Slander.    Watercourse. 

CERTIFICATE,  AND  CERTIFICATE  OF  REGISTRY. 

In  regard  to  the  sufficiency  of  a  certificate  of  registry,  the  point  settled  in 
the  case  of  Phoebe  v.  Jay,  Bre.  207,  is .  recognized  in  this  case.  The  facts 
necessary  to  warrant  the  registry  need  not  be  recited  in  the  registry. 

Hays  v.  Borders,  46. 

See  Acknowledgment  of  Deeds.    Evidence,  14. 

CERTIFICATE  OF  PURCHASE. 

See  Deed,  1,  2. 

CESTUI  QUE  TRUST. 

See  Trust  and  Trustee. 

CHANCERY. 

Parties. 

1.  It  is  a  general  rule  in  Equity,  that  all  persons  in  interest  should  join  as 
plaintifts,  or  be  made  defendants  ;  and  advantage  may  be  taken  of  a  want 
of  proper  parties  by  demurrer  to  the  bill,  or  at  the  hearing,  or  upon  re- 
hearing, or  upon  appeal.  But  to  this  rule  there  are  exceptions.  Where 
the  parties  form  a  voluntary  association,  for  public  or  private  purposes, 
those  who  sue  or  defend  may  fairiy  be  presumed  to  represent  the  rights 
and  interest  of  the  whole. 

Martin  v.  Dryden,  187. 

2.  A.  B.  and  C.  were  partners  in  business,  C.  contributing  one  half  of  the 
capital.  A  debtor  of  the  firm  conveyed  to  B.  certain  lands  in  discharge 
of  the  debt.  On  a  dissolution  and  settlement  of  the  partnership  business 
by  mutual  consent,  B.  conveyed  one  half  of  the  lands  to  C,  B.  still  re- 
taining the  legal  title  to  the  other  half.  B.  died,  leaving  an  only  heir : 
Held,  that  in  Equity,  B.  was  a  trustee  of  the  firm,  and  that  the  trust  was 
executed  in  part  by  the  conveyance  to  O;  that  he  was  then  the  trustee  of  A., 
and  on  his  death  his  only  heir,  on  whom  the  legal  title  descended,  became 
trustee  in  his  place.     Smith  v.  Ramsey,  373. 

3.  A.  recovered  a  judgment  against  B.  and  C.  Subsequently,  and  before 
the  levy  of  an  execution,  C.  sold  to  D.  certain  real  estate,  D.  paying  four 
fifths  of  the  purchase  money,  and  giving  his  note  for  the  balance.  Exe- 
cution was  issued  and  levied  on  the  same  real  estate,  about  one  half  of  the 
judgment  having  been  previously  paid.  D.  filed  his  bill  in  Equity  against 
A.,  alleging  that  A.,  at  the  time  he  purchased,  released  the  lien  of  the 
judgment  on  the  lands,  and  prayed  for  an  injunction,  which  was  granted. 
A.  answered,  admitting  the  release,  but  that  it  was  on  the  express  condi- 
tion agreed  upon  between  him,  B.,  and  C,  that  the  note  aforesaid  should 
be  paid  to  him  on  account  of  the  judgment,  and  that  this  condition  had 
not  been  complied  with,  but  on  the  contrary  the  note  had  been  paid  by 
D.  to  C :  Held,  that  the  bill  was  not  against  the  proper  parties,  B.  andC, 
the  judgment  debtors,  under  the  circumstances,  being  materially  inter- 
ested in  the  subjeet  matter  of  the  litigation.    Scott  v.  Bennett,  646. 
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4  An  objection  to  a  bill  in  Equity  for  the  want  of  proper  parties,  when 
made  in' the  appellate  Court  for  the  first  time,  comes  too  late,  unless  par- 
ties are  omitted,  whose  rights  are  so  connected  with  the  subject  matter 
of  the  suit,  that  a  final  decision  thereof  cannot  be  made,  without  materi- 
ally affecting  their  interest,     ib. 


Practice. 


5.  In  a  suit  for  partition  of  lands,  under  the  statute,  the  defendant  is  not,  as  in 
suits  in  equity,  required  to  make  discovery,  or  even  to  answer  the  peti- 
tion under  oath ;  and  the  testimony  is  not  necessarily  taken  by  deposi- 
tion, but  may  be  introduced  viva  voce  at  the  hearing.  The  proceedings 
are  summary,  and  in  rem.    Louvalle  v.  Menard,  39. 

6.  The  only  duty  of  the  Court,  on  the  hearing  of  a  petition  for  partition,  is  to 
ascertain  the  respective  legal  interests  of  the  parties  in  the  premises,  and 
direct  a  division  among  them  accordingly.  Questions  affecting  their 
equities  must  be  determined  by  some  other  appropriate  remedy.  When 
a  partition  is  consummated  by  the  approval  of  the  report  of  the  commis- 
sioners, the  teuancy  is  dissolved  and  each  proprietor  holds  the  portion 
allotted  to  him  in  severalty,  and  his  claim  on  the  residue  is  extinguished 
at  law.    ib. 

7.  A  directand  positive  denial  in  an  answer  to  a  bill  in  Chancery,  respon- 
sive to  an  allegation  therein,  must  be  controverted  by  two  witnesses,  or 
one  witness  and  strong  corroborating  circumstances,  or  by  other  proof 
equivalent. 

Martin  v.  Dryden,  187. 

8.  It  is  a  general  rule,  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant ;  but  it  does  not  apply  to  cases,  where  the  other 
defendant  claims  under  him.  This  doctrine,  however,  is  too  general  in 
its  terms,  as  an  exception  to  the  general  rule,  for  where  one  is  nomi- 
nally, not  substantially,  a  defendant,  and  his  interest  is  identified  with 
the  complainants,  his  answer  cannot  be  used  against  a  co-defendant,    ib. 

9.  Where  a  question  is  purely  cognizable  in  a  Court  of  Law,  but  depending 
upon  a  discovery,  the  latter  will  give  a  Court  of  Equity  jurisdiction,  and, 
upon  obtaining  the  discovery,  Equity,  having  acquired  jurisdiction,  will 
retain  the  cause  and  proceed,  and  give  full  relief,  without  driving  the  par- 
ty to  a  Court  of  Law.  But  if  the  discovery  is  not  obtained,  the  jurisdic- 
tion fails,  and  it  cannot  proceed,  but  must  dismiss  the  parties  to  seek  a 
remedy  in  a  Court  of  Law.    ib. 

10.  A  strict  foreclosure  of  a  mortgage  should  not  be  entered  where  there 
are  creditors  entitled  to  a  surplus,  who  are  not  made  parties  to  the  suit. 

Warner  v.  Helm,  220. 

11.  Where  the  title  of  property  purchased  by  a  plaintiff  under  execution 
fails,  and  the  property  is  recovered  back  from  the  creditor,  he  is  entitled 
to  a  decree  in  equity  to  recover  his  debt  from  the  judgment  debtor.  So, 
where  land  is  sold  on  execution,  to  which  the  defendant  in  execution  has 
no  title,  and  by  reason  of  such  sale,  the  execution  is  returned  satisfied,  the 
purchaser  is  entitled  to  have  a  decree  in  equity  against  the  judgment 
debtor  for  the  purchase  money.  In  some  cases,  the  plaintiff  may,  on  mo- 
tion, have  the  levy  and  sale  set  aside,  and  so  be  permitted  to  proceed 
his  judgment  at  law.     ib. 

12.  Where,  in  a  bill  in  Chancery  to  set  aside  a  deed  on  the  ground  of  fraud, 
persons  were  made  parties  who,  althouge  heirs  of  the  grantor,  never 
pretended  to  have  any  title  to,  or  interest  in  the  premises  conveyed  by 
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such  deed,  and  were  strangers  to  the  whole  transaction,  it  was  held,  that 
any  decree  against  them  was  erroneous.        Draper  v.  McFarland,  310. 

13.  If  the  complainant  in  a  bill  waive  the  oath  of  the  defendant,  and  the 
defendant  files  his  answer  under  oath,  the  Court  will  give  no  further 
effect  to  such  answer,  than  if  it  had  not  been  sworn  to. 

Moore  v.  Hunter,  317. 

14.  Proceedings  under  the  Act  of  1839  to  enforce  a  mechanic's  lien  are  in 
the  nature  of  a  proceeding  in  Chancery,  and  they  are  to  be  governed  by 
the  rules  and  practice  of  that  Court.  The  same  rules  of  evidence  are 
applicable,  with  a  single  exception,  the  admissibility  of  parol  proof,  for 
which  the  Act  expressly  provides.  The  answer  of  the  defendant  in  such 
proceedings,  therefore,  so  far  as  it  is  responsive  to  the  bill  or  petition, 
is  admissible  in  evidence.  KimbaU  v.  Cook,  423. 

15.  Courts  will  take  notice  of  the  rights  of  an  assignee  of  a  chose  of  action, 
and  protect  him  against  the  fraud  of  the  original  contracting  parties. 

Fitzpatrick  v.  Beatty,  454. 

16.  If  a  defendant  wishes  to  rely  upon  a  matter  of  fraud  on  the  part  of  the 
complainant,  the  fraud  should  be  directly  and  specifically  imputed  by 
his  answer,     ib. 

17.  The  allegations  of  a  bill  in  Chancery  should  be  certain  and  specific,  and 
the  proofs  should  correspond  with  the  allegation,    ib. 

18.  In  Equity,  a  defendant  may  in  his  answer  rely  on  any  matter  which 
shows  that  the  complainant  is  not  entitled  to  the  relief  he  claims  by  his 
bill.  If  the  defendant  succeeds  in  establishing  such  a  defence,  there 
must  be  a  denial  of  the  relief  sought,  and  a  dismissal  of  the  bill.  He  is 
not,  however,  permitted  to  go  farther  than  to  defeat  the  complainant. 
He  can  use  his  answer  for  the  purpose  of  defence,  but  not  for  the  pur- 
pose of  obtaining  relief  on  his  part.  If  he  claims  affirmative  relief,  he 
must  seek  it  by  way  of  an  original  or  cross  bill. 

Tarleton  v.  Vietes,  470. 

19.  It  is  a  settled  principle  in  Equity,  that  a  party,  to  avail  himself  of  the 
benefit  of  the  Statute  of  Frauds,  must  specially  insist  on  it ;  if  he  fail  to 
do  so,  he  will  be  considered  as  having  waived  the  advantage  to  be 
derived  from  its  provisions,    ib. 

20.  The  defendant  in  a  bill  in  Chancery,  in  order  to  avail  himself  of  the 
benefit  of  the  Statute  of  Frauds,  must  set  it  up  by  plea,  or  insist  on  it  in 
his  answer.  A  complainant  may  do  it  by  amending  his  bill,  where  the 
matter  is  first  introduced  in  the  answer,     ib. 

21.  A  complainant  formerly,  when  special  replications  in  Chancery  were 
allowable,  might  avail  himself  of  the  benefit  of  the  Statute  of  Frauds  in 
his  replication,  where  the  matter  was  first  introduced  by  the  answer  ; 
but  special  replications  are  now  superseded  by  the  general  replication, 
which  merely  puts  in  issue  the  truth  of  the  answer,  and  the  latter  would 
be  a  waiver  of  the  benefit.  Amendments  of  the  bill,  therefore,  have  been 
substituted  in  the  place  of  such  special  replications,  and  a  complainant 
may  now  do  in  an  amendment  to  his  bill,  what  he  formerly  could  by  a 
special  replication,    ib 

22.  A  decree  giving  costs  and  awarding  execution  against  an  administrator 
is  erroneous.     Powell  v.  KetteUe,  491. 

23.  A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  of  alimony  continued  to  the  next  term  of  the 
Court.  Before  the  next  term  the  husband  died,  and  upon  motion  of 
the  defendant's  counsel  the  suit  was  abated  so  far  as  the  alimony  was 
concerned.  A  motion  was  made  in  the  Supreme  Court  for  a  writ  of  scire 
facias  to  his  executor,  and  for  a  writ  of  error,  &c,  and  the  motion  was 
allowed.     Wrenv.  Moss,  560. 
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24.  The  practice  is  uniform,  and  the  principle  is  well  settled,  that  a  Court 
of  Equity  may,  on  setting  aside  a  sale  where  the  trustee  is  the  purchaser, 
or  on  ordering  a  re-sale,  order  a  reference  to  the  Master  to  ascertain  the 
purchase  money  and  interest,  the  value  of  the  improvements,  if  any,  and 
also  to  take  an  account  of  the  rents.  The  Court  will  then  decree  that 
these  sums  be  reimbursed,  after  deducting  the  value  of  the  rents,  &c, 
out  of  the  amount  of  the  re-sale  ;  or,  if  there  is  no  re-sale,  then  these 
sums  will  be  ordered  to  be  reimbursed.  A  demurrer  only  raises  a  ques- 
tion of  the  legality  of  the  sale,  and  the  sale  is  valid  in  equity,  as  well  as 
at  law,  unless  the  cestui  que  trust  elect  to  avoid  it ;  but  the  demurrer  will 
not  show  the  will  of  the  party  to  avoid  it. 

Thorp  v.  McCuUum,  614. 


General  Principles. 


25.  The  doctrine  in  Equity  is,  that  where  one  tenant  in  common  purchases  in 
an  incumbrance  on,  or  an  outstanding  title  to  the  estate,  the  purchase 
will  enure  to  the  benefit  of  the  other  tenants,  only  on  the  condition  of 
their  paying  their  ratable  proportion  of  the  cost.  When  improve- 
ments have  been  made  by  one,  the  portion  improved  should,  if  practicable, 
be  assigned  to  him  in  the  partition  of  the  estate,  without  taking  into  con- 
sideration the  increased  value  caused  by  such  improvements ;  and  when 
such  a  division  cannot  be  made,  he  should  be  allowed  a  reasonable 
remuneration  from  those  who  receive  the  benefit  of  the  improvements. 

LouvaUe  v.  Menard,  39. 

26.  Parties  may  try  the  strength  of  their  legal  titles  in  a  suit  at  law ;  but 
where  they  seek,  by  bill,  to  remove  all  liens  and  incumbrances,  if  any, 
created  by  a  proceeding  in  attachment,  and  so  to  quiet  their  title 
by  a  decree  that  it  is  a  prior  and  better  equity  and  legal  estate,  the  Court 
of  Equity  then  has  jurisdiction.  Martin  Y.Dryden,  188. 

27.  A  Court  of  Equity  ought  to  be  fully  convinced,  by  clear  and  incontro- 
vertible testimony,  before  they  subvert  a  long  standing  legal  title,  accom- 
panied by  possession.  The  random  recollections  of  one  or  two  wit- 
nesses, of  some  expressions  dropped  casually  by  the  original  purchaser 
between  twenty  three  and  thirty  years  previously,  ought  not  to  be  the 
basis  of  destroying  a  regular  legal  title,  derived  from  the  Government. 
The  common  assurances  of  the  country,  the  legal  evidence  to  title  to  real 
estate  would  be  of  little  value,  if  they  could  be  thus  shaken. 

Moore  v.  Hunter,  317. 

28.  One  who  purchases  without  notice  of  an  equity,  is  not  affected  by 
such  equity.        ib. 

29.  Where  a  bill  showed  equity  on  its  face,  and  that  about  twenty  years 
had  elapsed  subsequent  to  the  creation  of  a  trust,  it  was  held,  that  lapse 
of  time  was  not  sufficient,  of  itself,  to  bar  that  equity. 

Smith  v.  Ramsey  373. 

30.  A  sale  of  lands  and  town  lots,  en  masse,  which  are  susceptible  of  divi- 
sion, is  illegal,  and  the  sale  will  be  set  aside,  either  on  motion  or  by  bill 
in  equity,  according  to  circumstances.  When  the  plaintiff  in  the  execu- 
tion is  the  purchaser,  and  has  not  conveyed  the  property  to  a  third  per- 
son, the  injured  party  may  have  the  sale  set  aside  on  motion  ;  but  if  he 
has  conveyed  to  a  third  person,  who  is  a  purchaser,  the  remedy  is  in  a 
Court  of  Equity.  Day  v.  Graham,  435. 

31.  In  bills  for  specific  performance,  the  contract  must  be  founded  on  a 
valuable  or  meritorious  consideration,  and  the  complainant,  who  seeks 
the  performance,  must  show  that  he  has  performed,  or  offered  to  per- 
form, all  the  acts  whieh  formed  the  consideration  for  the  alleged  under- 
taking on  the  part  of  the  defendant.  If  the  contract  be  vague  and  un- 
certain, or  the  evidence  to  establish  it  be  insufficient,  a  Court,  of  Equity 
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will  not  enforce  it,  but  leave  the  party  to  his  legal  remedy;  nor  will  it  decree 
a  specific  performance  where  the  contract  is  founded  in  fraud,  imposition, 
or  mistake,  or  where  it  would  be  unconscientious  to  enforce  it.  Equity 
views  a  bond  conditioned  to  convey  land  as  articles  of  agreement,  and 
will  decree  a  specific  performance  of  the  condition.  Fitzpatrick  v  Beatty, 
454. 

32.  An  answer  to  a  bill  to  foreclose  a  mortgage  disclosed  an  agreement  be- 
tween the  parties,  whereby  the  defendant  was  to  convey  a  portion  of  the 
mortgaged  premises  in  fee  to  the  complainant,  in  discharge  of  the  notes 
and  mortgage  specified  in  the  bill ;  that,  in  pursuance  of  such  agreement 
the  defendant  tendered  a  deed  to  the  complainant,  who  refused  to  receive 
it,  and  the  defendant  brought  the  same  into  Court,  and  insisted  upon  a 
specific  performance  of  the  contract :  Held,  that  the  defendant,  by  thus 
keeping  his  tender  good,  and  manifesting  a  readiness  to  carry  the  agree- 
ment into  full  effect  on  his  part,  entitled  himself  to  an  execution  of  the 
contract  on  the  part  of  the  complainant. 

Tarleton  v.  Tietes,  470. 

33.  By  the  principles  of  the  Common  Law,  where  one  joint  obligor  dies, 
all  right  of  action  at  law,  as  against  his  estate,  or  his  administrators,  is 
gone ;  it  was  only  in  Equity  that  relief  and  satisfaction  could  be  had  out 
of  his  estate.  Even  then,  relief  would  be  refused,  unles  the  intestate  had 
participated  in  the  benefits  of  the  consideration,  or  could  be  treated  as  a 
several  obligor. 

Powell  v.  Kettelle,  491. 

34.  A  vendor  of  real  estate  waives  his  equitable  lien,  whenever  he  takes 
distinct  security  for  the  payment  of  the  purchase  money.  The  mere 
taking  of  the  bond,  bill  or'note  of  the  purchaser  is  not,  of  itself,  regarded  as 
an  act  of  waiver,  for  such  instruments  are  only  the  evidence  of  the  debt. 
But  the  taking  of  the  bond,  bill  or  note  of  the  purchaser  with  security, 
is  evidence  that  the  vendor  does  not  rely  on  the  lien,  but  on  the  security, 
and  extinguishes  the  lien. 

Conover  v.  Warren,  498. 

35.  Although  the  rule  of  law  is  inflexible,  that  a  written  instrument  can- 
not be  altered  by  parol  proof,  yet  the  Court  of  Chancery  will  never  hes- 
itate to  rectify  mistakes  in  fact,  which  have  occurred  in  drawing  up 
the  paper,  when  a  proper  case  is  presented  and  clearly  proved,  and  then 
carry  into  effect  the  instrument  when  thus  corrected,  as  if  it  had  been 
written  as  the  parties  supposed  it  was  at  the  time.  Broadwell  v.  Broad- 
well,  599. 

36.  Where  parties  make  a  particular  agreement,  which  is  correctly  reduced 
to  writing,  the  Court  will  be  confined  to  the  writing  itself  to  ascertain 
what  was  their  intention ;  and  will  not  inquire  whether  the  parties  did 
not  intend  to  effectuate  a  different  object  from  that  which  the  legal  effect 
of  the  instrument  indicates,    ib. 

37.  Where  an  agreement  is  made  in  ignorance  of  some  material  fact,  the 
Court  will  extend  relief,  but  will  not  make  a  new  agreement  for  the  par- 
ties. But  if  the  parties  are  acquainted  with  all  the  facts  on  which  their 
right  depend,  and  then  enter  into  an  agreement  under  a  misapprehension 
as  to  the  nature  and  extent  of  those  rights,  Courts  of  Equity  rarely,  if 
ever,  interfere  with  them.    ib. 

38.  Formerly  Courts  would  not  relieve  against  a  mistake  of  facts,  unless  it 
was  admitted  by  the  defendant  ;  but  latterally  they  have  allowed  the  de- 
fendant's answer  to  be  disproved,  though  they  have  never  rectified  any 
such  mistake,  unless  it  was  admitted  by  the  defendant,  or  was  most  clear- 
ly and  explicitly  proved,    ib. 


712  INDEX. 

39.  Fraud  is  an  exception  to  the  rules  laid  down,  and  that  may  as  well  be 
committed  in  an  intentional  misrepresentation  of  the  law  as  of  the  facts. 
When  that  is  established,  the  Courts  will  not  only  refuse  to  enforce  a 
specific  performance  of  the  agreement,  but  they  will  relieve  against  it.  ib. 

40.  A  specific  performance  will  not  be  decreed,  unless  the  agreement  has 
been  entered  into  with  perfect  fairness,  and  without  misapprehension, 
misrepresentation  or  oppression.  A  meritorious  case  must  be  presented 
before  the  Court  will  act  affirmatively  to  enforce  specifically  the  agreed 
ment.    ib*  ', 

41.  In  application  for  specific  performance  of  agreements,  it  is  immaterial 
what  the  form  of  the  instrument  is,  whether  it  be  a  covenant,  or  a  penal 
bond  with  a  condition  to  do  the  thing,     ib. 

42.  Where  the  performance  of  a  thing  is  secured  by  a  penalty,  the  doing 
of  the  thing,  and  not  the  payment  of  the  penalty,  is  considered  the  sub- 
stance of  the  transaction.  The  parties  may,  however,  stipulate,  that 
the  obligor  shall  have  the  option,  either  to  do  the  thing,  or  pay  the  pen- 
alty; but  such  a  construction  will  not  be  given  to  the  instrument,  unless 
it  is  clear,  from  the  face  of  it,  that  such  was  the  intention  of  the  par- 
ties, ib. 

43.  The  Court  will  allow,  and  compel  an  administrator  to  amend  a  deed 
made  on  sale  of  real  estate  under  leave  of  Court,  by  inserting  in  the 
deed  a  recital  of  the  order  of  sale  at  large,  in  compliance  with  the  stat- 
ute under  which  it  was  executed.  Thorp  v.  McOutturn,  614. 

44.  Where  a  sale  has  been  regularly  and  fairly  made  by  an  administrator 
under  an  order  of  Court,  for  a  valuable  consideration,  and  the  deed  exe- 
cuted by  one  administrator  only,  where  there  are  two,  the  Court  will 
not  permit  advantage  to  be  taken  of  such  defective  execution  of  a  power, 
but  will  compel  the  co-administrator  to  join  in  the  execution  of  the 
power.  If  it  were  a  mere  power,  the  Court  would  not,  but  where  there 
is  a  duty  and  trust  to  be  performed  by  the  proper  exercise  of  the  power, 
the  Court  will  compel  it.     ib. 

45.  The  principle  of  equity  is,  that  trustees  and  others,  sustaining  a  fidu- 
ciary and  confidential  relation,  cannot  deal  on  their  own  account  with 
the  thing,  or  the  persons  falling  within  that  trust,  or  relationship.  This 
rule  is  not  universal,  but  general,  and  has  been  applied  to  those  who  are 
strictly  trustees,  to  assignees,  commissioners,  and  solicitors  of  bankrupts, 
executors,  administrators,  guardians,  agents,  and  officers  of  the  Court, 
and  all  others,  in  whom  there  is  a  trust  or  confidence  reposed,  which 
would  bring  in  conflict,  the  interest  of  the  trustee  and  the  cestui  qvs  trust. 
ib. 

46.  Exceptions  to  the  foregoing  rule  have  been  made  in  the  Courts  of 
Virginia,  Kentucky,  and  of  England ;  but  the  broad  rule  now  obtains, 
that  all  persons  sustaining  fiduciary  relations  to  persons  or  property  en- 
trusted to  their  management,  cannot  hold  such  property  by  purchase,  if 
the  cestui  que  trust,  or  those  for  whom  they  act,  or  who  are  interested  in 
the  property,  object  to  their  purchase  within  a  reasonable  time.  The 
purchase  is  not  void,  but  voidable,    ib. 

47.  If  a  trustee  purchase  the  property  entrusted  to  him,  the  sale  may 
be  set  aside  by  a  bill  in  equity  for  relief  filed  by  those  interested  in  the 
property,  and  the  Court  will  order  a  re-sale,  and  if,  upon  such  re-sale, 
no  advance  is  made  upon  the  sum  paid  by  the  trustee,  the  Court  will 
hold  him  to  the  purchase,    ib. 

48.  A.  and  B.  were  administrators,  and  obtained  an  order  of  Court  to  sell 
the  real  estate  of  the  intestate  for  the  payment  of  debts.  A  sale  was  made. 
A.  purchased  the  estate,  and  a  deed  was  made  by  B.,  but  he  omitted  to 
recite  the  order  of  Court  in  the  deed.    A.  afterwards  sold  the  premises 
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to  C,  and  C.  to  D.,  who  entered  into  possession,  and  made  valuable  im- 
provements. The  heirs  of  the  intestate  commenced  an  action  of  eject- 
ment against  D.  for  the  land,  when  C.  and  D.  filed  their  bill  for  an  in- 
junction, and  to  compel  the  administrators  to  perfect  the  deed.  The  bill 
was  demurred  to,  and  the  demurrer  sustained :  Held,  that  the  demurrer 
was  not  an  election  to  disaffirm  the  sale,  and  that  an  election  could  not 
be  made  by  demurrer,  ib. 
49.  Parties  coming  to  ask  the  aid  of  a  Court,  of  Equity,  must  come  not 
only  with  clean  hands,  but  with  the  merits  of  a  good  or  valuable  consid- 
eration paid,  or  an  offer  and  readiness  to  perform  all  things  on  their 
part.    ib. 

CLERK. 
See  Evidence,  13,  14,  20,  31. 
-    COLLECTOR  OF  TAXES. 
See  Principal  and  Surety,  2. 
COMMON  LAW. 
See  Chancery,  33,   Contract,   8.   Criminal  Law.  Dower,  1,  4.  Evi- 
dence, 22,  25,  33,  48.  Guardian  and  Ward,  1. 
t 

CONSIDERATION. 

See  Contract,  8.    Pleading,  22,  24,  25.    Promissory  Note,  9. 

CONSTABLE. 

See  Officer.    Trespass. 

CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  The  decision  of],  this  Court  in  the  case  of  Rhineliart  v.  Schuyler,  declar- 
ing the  Revenue'  Laws  of  1827  and  1829  constitutional,  is  re-affirmed. 

Messinger  v.  Germain,  631. 

2.  The  extension  of  the  charter  of  the  Bank  of  Illinois  by  the  Legisla- 
ture in  1835  was  not  in  conflict  with  the  Constitution. 

Wilmans  v.  Bank  of  Illinois,  667. 

3.  The  Ordinance  of  Congress  delegated  to  the  Governor,  Legislative 
Council,  and  House  of  Representatives  of  the  Illinois  Territory  ample 
power  to  grant  the  original  charter  of  the  Bank  of  Illinois.  The  legal- 
ity of  this  charter  has  been  recognized  by  various  acts  of  the  Legisla- 
ture, and  the  reiterated  action  of  other  departments  of  the  government 
for  upwards  of  twenty  years  ;  the  Constitution  also,  by  necessary  impli- 
cation, has  recognized  its  validity.  The  People  v.  3farshall,  672. 

4.  The  grant  of  the  charter  of  the  Bank  of  Illinois  was  a  contract,  its  va- 
lidity acknowledged,  and  its  inviolability  guaranteed.  It  is,  as  to  this 
question,  upon  the  same  footing  of  other  contracts,  liable  to  be  rescinded, 
or  modified  at  the  will  of  the  contracting  parties,  but  by  no  other  author- 
ity,   ib. 

5.  By  the  twenty-first  section  of  the  eighth  article  of  the  State  Constitu- 
tion, the  Legislature  is  not  to  be  considered  as  limited,  either  as  to  the 
number  of  branch  banks  or  the  amount  of  banking  capital  they  may  be 
authorized  to  be  employed  in  banking,    ib. 

6.  The  extent  of  the  constitutional  inhibition  upon  the  powers  of  the 
Legislature,  upon  the  subject  of  banks,  would  seem  to  forbid  the  crea- 
tion of  any  distinct  and  independent  banks,  except  a  State  Bank  and  its 
branches,  and  not  an  increase  of  capital  or  the  number  of  branches,  ib. 

vol.  vi.  87 
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7.  The  act  of  1835  continues  the  existence  of  an  old  charter,  but  doe9 
not  create  a  new  charter.  The  charter  derives  its  vitality  from  the  first 
grant  of  the  Legislature,  and  its  extension  is  not  a  violation  of  the  Con- 
stitution,   ib. 

8.  Every  grant  or  concession  of  power  carries  with  it,  by  necessary  im- 
plication, all  others  essential  to  the  efficient  exercise  of  that  granted,  ib. 

9.  The  bank  charters  granted  by  the  territorial  government  were  con- 
tracts, and  as  such  are  secure  and  inviolable  under  the  provisions  of  the 
Constitution  of  the  United  States,     ib. 

10.  The  plain  interpretation  of  the  Constitution  is,  that  there  shall  be  no 
banks  but  those  already  in  being,  and  a  State  Bank,  which  the  Legisla- 
ture may  establish.  They  may  exist,  subject  to  the  control  of  the  Leg- 
islature as  to  the  period  of  their  existence,  the  amount  of  their  capital, 
and  all  other  modifications  compatible  with  their  legal  rights,    ib. 

11.  The  powers  of  the  Legislature  must  be  considered  plenary,  unless  re- 
stricted by  clear  and  explicit  language.  This  results  from  the  well  set- 
tled principle  of  constitutional  law,  that  a  State  Constitution  is  a  limi- 
tation upon,  and  not  a  grant  of  legislative  power;  that  all  legislative 
power  is  inherent  in  the  Legislature,  unless  clearly  withheld  by  the  peo- 
ple in  their  organic  law,  or  prohibited  by  the  Constitution  of  the  United 
States  to  the  State,    ib. 

12.  When  a  law  clearly  and  palpably  violates  the  Constitution,  the  Court 
cannot  look  to  the  consequences  of  their  decision;  it  is  imperatively 
bound  to  declare  it  void.  But  the  rule  is  well  settled,  that  when  the  con- 
sequences of  a  particular  construction  of  the  Constitution,  or  law,  would 
render  its  operation  mischievous,  that  construction  should  be  avoided, 
provided  it  is  susceptible  of  a  different  one.    ib. 


CONTINUANCE. 


If  a  substantial  amendment  of  a  declaration  is  made,  the  defendant  is  enti- 
tled to  a  continuance,  without  being  required  to  show  that  the  party  is 
surprised  by  the  amendment.  Els.  M.  F.  Ins.  Go.  v.  Marseilles  Manufac- 
turing Co.,  236. 


CONTRACT. 


1.  Although  one  party  to  a  contract  may  not  alone  rescind  it,  he  may,  never- 
theless, by  neglecting  or  refusing  to  perform  it  on  his  part,  place  it  in 
the  power  of  the  other  party,  where  he  is  not  also  derelict,  to  avoid  it, 
or  not,  at  his  pleasure.  The  breach  of  one  party  may,  in  such  case,  be 
treated  by  the  other  as  an  abandonment  of  the  contract,  authorizing  him, 
if  he  choose  to  do  so,  to  disaffirm  it;  thus  the  assent  of  both  parties  to  the 
rescision  of  the  contract  is  sufficiently  manifested,  that  of  the  one,  by  his 
neglect  or  refusal  to  perform  his  part  of  the  contract,  and  of  the  other, 
by  his  suing  for  the  value  of  any  act  done,  or  payment  made  by  him 
under  the  contract,  as  if  it  had  never  existed.    Bannister  v.  Read,  92. 

2.  A.  entered  into  a  contract  with  B.  and  C.  to  sell  and  convey  unto  them 
certain  real  estate  for  a  stipulated  sum  in  instalments,  and  bound  himself 
to  make  certain  improvements  upon  such  estate.  A.  failed  to  make  such 
improvements,  and  the  parties  submitted  the  matter  to  the  arbitration  of 
three  individuals,  and  entered  into  bonds  with  each  other,  "  well  and 
truly  to  obey,"  &c,  the  award  of  the  arbitrators  "  of  and  concerning  a 
disputed  contract  in  and  on  a  grist  mill  between  the  above  named  parties," 
•fee.  An  award  was  made  by  two  of  the  arbitrators,  and  A.  refusing  to 
comply  therewith,  sued  in  ejectment  and  dispossessed  B.  and  C.    The  lat- 
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ter  sued  A.  in  assmupsit  to  recover  back  the  payments  they  had  made  on 
the  original  contract,  on  the  ground  that  it  was  abandoned  by  A.  To 
support  their  declaration,  they  were  permitted  to  read  to  the  jury  the  rec- 
ord of  the  proceedings  in  the  ejectment  suit,  and  the  writ  of  possession 
issued  therein :  Held,  that  this  evidence  was  properly  admissible  to 
show  a  clear  and  unequivocal  abandonment  of  the  contract  on  the  part 
of  A.    ib. 

3.  la  further  support  of  their  declaration,  B.  and  C.  were  permitted  to  read 
to  the  jury  the  arbitration  bonds  before  mentioned,  and  to  introduce  pa- 
rol testimoDy  to  prove  the  subject  matter  of  the  arbitration,  as  also  to 
read  the  award  made  by  two  of  the  arbitrators :  Held,  that  the  award 
was  improperly  admitted,  because  the  award  of  two  of  three  arbitrators 
is  void,  if  the  third  arbitrator  has  no  notice  to  act  in  the  matter,  and  be- 
cause it  purported  to  be  the  award  of  three,  when  in  point  of  fact,  it  was 
only  the  award  of  two  of  them ;  furthermore,  the  award,  being  made  in 
affirmance  of  the  contract,  could  not  be  used  in  evidence  in  this  action, 
the  basis  of  which  is  a  disaffirmance  of  that  contract,    ib. 

4.  If  an  action  is  brought  to  recover  damages  for  a  breach  of  a  contract  ev- 
idence tending  to  affirm  such  contract  is  admissible  ;  in  that  event  the 
award  before  mentioned  would  have  been  proper  to  establish  the  dam- 
ages,   ib. 

5.  The  sale  bill  of  an  administrator  is  not  the  written  contract  of  the  pur- 
chaser.  - 

_  Williams  v.  Jarrot,  120. 

6.  At  Common  Law,  a  policy  of  insurance  is  considered  in  the  nature  of  a 
contract  of  indemnity,  and  though  a  declaration  thereon  does  not  con- 
tain any  direct  averment  of  interest,  yet  a  general  averment  would  im- 
port an  insurable  interest  which  must  be  proved  at  the  trial. 

Ills.  M.  F.  Ins.  Go.  v.  Marseilles  Manufacturing  Co.,  237. 
.7.  By  the  Act  incorporating  the  Illinois  Mutual  Fire  Insurance  Company, 
the  charter  itself  is  made  a  part  of  the  contract  of  insurance,  and  the  in- 
sured, being,  by  the  Act,  members  of  the   Company,  cannot  plead  igno- 
rance of  its  provisions,    ib. 

8.  As  a  general  rule,  any  obligation  entered  into  voluntarily  and  for  a  good 
consideration,  is  valid  at  Common  Law,  unless  it  contravenes  the  polidy 
of  the  law,  or  is  repugnant  to  some  provision  of  the  statute. 

Pritchett  v.  The  People,  525. 

9.  A.  sued  B.  and  others  in  assumpsit,  to  recover  damages  sustained,  in  con- 
sequence of  being  prevented  by  the  defendants  from  performing  a  special 
verbal  contract  to  furnish  materials  and  perform  labor.  He  alleged  in 
his  declaration  a  partial  performance  on  his  part,  and  that  he  was  pre- 
vented by  the  defendants  from  completing  the  contract.  The  testimony 
adduced  by  the  plaintiff  tended  to  prove  his  case,  with  the  exception  of 
the  allegation  that  he  was  prevented  by  the  defendants  from  completing 
the  contract.  The  jury  rendered  a  verdict  in  his  favor,  and  the  defen- 
dants moved  for  a  new  trial,  which  motion  was  overruled  by  the  Court : 
Held,  that  the  averment  of  plaintiff  that  he  was  prevented  by  defendants 
from  performing  his  part  of  the  contract,  was  a  material  averment,  and 
that,  without  proof  thereof,  he  was  not  entitled  to  recover,  and  that  the 
Court  should  have  granted  a  new  trial.     Wise  v.  Ohaney,  562. 

See  Constitutional  Law,  4,  9.    Habeas  Corpus.    Principal  and  Agent, 
2,  5.    Principal  and  Surety.    Promissory  Note.    Usury. 
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CONVEYANCE. 

See  Deed.    Mortgage. 

CORPORATION. 

See  Constitution,  &c.    Pre-Emption  Law. 

COSTS. 

1.  The  State  is  not  obliged  to  give  a  bond  for  costs  in  any  case  ;  neither 
does  it  ever  pay  costs,  except  in  some  particular  way  pointed  out  by 
statute.  • 

The  People  v.  Pierce,  553. 

2.  In  contemplation  of  law,  the  parties  respectively  advance  such  costs  as 
they  make  during  the  progress  of  the  cause.  If  they  compromise 
the  case,  and  make  no  agreement  as  to  costs,  the  suit  should  simply  be 
discontinued  on  the  record,  without  the  rendition  of  any  judgment  for 
costs.  The  effect  of  such  an  entry  is,  that  each  party  bears  his  own  costs. 
Morgan  v.  Griffin,  565. 

See  Chancery,  22.    Jurors  and  Jury,  2. 

COUNTY. 

See  Case. 

COUNTY  COMMISSIONERS. 

1.  The  seventh  section  of  "An  Act  concerning  Public  Roads,"  approved  Feb. 
3,  1835,  and  the  second  section  of  "An  Act  to  amend  the  Act  concerning 
Public  Roads"  approved  Jan.  18,  1836,  confer  upon  the  County  Commis- 
sioners' Courts  a  general  superintending  and  discretionary  power  over  the 
subject  of  public  roads  and  bridges.  That  discretion  is  limited  and  re- 
stricted, in  many  respects,  by  the  provisions  of  these  statutes  ;  but  in  all 
other  respects  must  be  exercised  according  to  the  good  sense  and  sound 
judgment  of  the  Commissioners.    Eyman  v.  The  People,  4. 

2.  On  the  trial  of  an  indictment  against  County  Commissioners  for  having 
refused  and  neglected  to  cause  a  certain  bridge  to  be  repaired,  it  is  com- 
petent for  the  defendants  to  prove  that  they  had  personally  examined  the 
bridge  for  the  purpose  of  ascertaining  its  true  situation,  and  also  that  the 
supervisor  had  not  used  all  the  means  in  his  control,  with  which  he 
might  have  made  all  necessary  repairs.  On  such  trial,  it  is  necessary  to 
show  that  the  omission  of  duty  was  willful,    ib. 

3.  County  Commissioners  are  vested  with  exclusive  jurisdiction  over  all 
matters  in  relation  to  roads  in  their  respective  counties.  Nealy  v.  Brown, 
&c,  10. 

See  Evidence,  2,  3.    Roads,  2.    Witness,  7. 
COURTS. 

The  Circuit  Court  may,  as  a  matter  of  convenience,  take  notice  of  the  fact 
who  are  justices  of  the  peace,  for  the  county  in  which  it  is  held,  without 
strict  proof  of  their  official  character.     Livingston  v.  Kettelle,  116. 

See  Amendment,  3, 4.  Appeal.  Chancery.  Discretion,  1.  Evidence, 
1-3,  14, 19,  20.  Instructions.  Interest,  2.  Judgment,  &c.  3-5,  7,  9, 
12.    Jurisdiction.    New  Trial. 

COURT  OP  PROBATE, 
See  Probate  Justice. 
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CREDITORS. 

1.  A  "  creditor,'''  within  the  meaning  of  the  recording  Acts  of  this  State, 
is  one  who,  without  actual  or  constructive  notice  of  a  prior  conveyance 
or  incumbrance,  institutes  such  proceedings,  or  takes  such  steps,  as  to 
effect  a  lien  on  land,  before  the  recording  of  such  conveyance  or  incum- 
brance, whether  the  debt  be  prior  or  subsequent  to  them,  and  whether 
the  vendor,  at  the  time  of  conveying  or  incumbering,  had  other  prop- 
erty sufficient  to  pay  the  debt  or  not.     Martin  v.  Dryden,  188. 

2.  The  word  "creditors"  in  the  Statute  of  Frauds,  is  not  to  be  taken  in  its 
strict  technical  sense,  but  applies  to  all  persons  who  have  demands,  ac- 
counts, interests,  or  causes  of  action  for  which  they  might  recover  any 
debt,  damages,  penalty  or  forfeiture,  in  actions  ex  delicto,  or  ex  contractu. 

Walradt  v.  Brown,  397. 

3.  By  the  word  "  creditors,"  in  the  eleventh  section  of  the  Act  of  1839,  re- 
lating to  mechanics'  lien,  is  meant,  such  as  claim  a  lien  under  the  pro- 
visions of  the  Act.     Kimball  v.  Cook,  423. 

See  Fraud  1,  Principal  and  Surety,  1. 

.       _  CRIMINAL  LAW. 

The  provision  of  the  one  hundred  and  seventy  seventh  section  of  the 
Criminal  Code,  that  the  Grand  Jury  may  find  an  indictment  on  the  oath 
of  one  witness  only,  except  in  cases  of  treason  and  perjury,  has  applica- 
tion only  to  the  finding  of  the  indictment;  and  the  Common  Law  rule 
of  evidence,  which  shall  govern  on  the  trial,  is  not  changed,  except  so 
.  far  asis  provided  by  virtue  of  the  one  hundred  and  seventy  eight  sec- 
tion of  the  same  code.      Grandall  v.  Dawson,  556. 

See  Discretion. 

DAMAGES. 

1.  A  claim  for  unliquidated  damages,  arising  ex  contractu,  constitutes  a 
good  claim  of  set-off  under  the  statute.  Kaskaskia  Bridge  Co.  v.  Shan- 
non, 15. 

2.  In  an  action  for  damages  for  enticing  away  the  plaintiff's  servants,  the 
following  instruction  was  given  to  the  jury,  to-wit :  "that  the  plaintiff,  if 
entitled  to  recover  at  all,  would  be  entitled  to  recover  the  value  of  the 
services  lost,  up  to  the  time  of  the  commencement  of  this  suit,  the  rea- 
sonable expenses  necessarily  incurred  in  getting  said  servants  back 
again,  and  damages  for  the  loss  of  time,  trouble  and  injury  sustained  un- 
til the  commencement  of  this  suit  in  consequence  of  the  taking  away  of 
the  negroes:"    Held,  to  be  correctly  given.    Hays  v.  Borders,  46. 

3.  An  instruction  to  the  jury,  that  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  lost  the  entire  service  of  the  registered  woman,  in  con- 
sequence of  the  defendant's  acts,  the  plaintiff  is  entitled  to  the  value  of 
the  term  of  her  service,  was  lield  to  be  correctly  given,    ib. 

4.  The  doctrine  is  well  settled,  that  where  a  riparian  proprietor  is  de- 
prived of  his  right,  the  law  will  imply  a  damage  to  him,  and  entitle  him 
to  nominal  damages  at  least.  An  action,  therefore,  may  be  maintained 
without  proof  of  actual  damage.    Plumleigh  v.  Dawson,  544. 

See  EvroENCE,  18.  Judgment,  &c,  11.  New  Trial,  6. 

DEBT. 

See  Judgment,  &c,  7, 10.    Pleading,  20. 
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DECLARATION. 

See  Pleading. 

DECREE. 

See  Chancery.    Judgment,  &c. 

DEED. 

1.  The  forty  second  section  of  the  revenue  law  of  Feb.  26,  1839,  and  the 
subsequent  amendments  of  that  law,  relating  to  the  execution  and  de- 
livery of  deeds  for  lands  sold  for  taxes,  anticipate  that  the  delivery  of  the 
certificate  of  purchase  to  the  sheriff  should  precede  the  execution  and 
delivery  of  the  deed.  As  the  law  authorizes  the  assignment  of  the  cer- 
tificate of  purchase,  and  the  execution  and  delivery  of  the  deed  to  the 
assignee,  it  cannot  be  determined  to  whom  the  deed  shall  be  made  until 
the  presentation  of  the  certificate  to  the  sheriff.  If  several  tracts  were 
sold  at  the  same  sale,  the  purchaser  or  his  assignee  may  require  all  the 
tracts  to  be  included  in  one  deed. 

2.  A.  purchased  at  a  sheriff's  sale  for  taxes,  one  hundred  and  fifty  two 
town  lots,  and  received  the  usual  certificates  of  purchase  therefor.  Sub- 
sequently he  conveyed  the  same  to  B.  and  assigned  his  certificate  of  pur- 
chase to  him.  The  lots  not  being  redeemed,  the  sheriff,  before  being 
applied  to  for  a  deed  by  either  A.  or  B.,  and  without  any  knowledge  of 
the  assignment,  made  and  tendered  to  A.  a  separate  deed  for  each  lot, 
and  demanded  his  fees,  which  were  refused  by  A.  Held,  that  the  holder 
of  the  certificate  might  elect,  whether  he  would  have  separate  deeds  or 
one  deed  for  the  whole  number  of  lots,  and  that  the  sheriff  should  not 
make  the  deed  until  the  certificate  was  presented;  and  that  having  made 
the  deeds  before  they  were  demanded,  he  could  not  recover  his  fees 
therefor.     SiMmcui  v.  Frye,  664. 

See  Acknowledgment  of  Deeds.  Chancery,  12,  32,  43,  44,  48.  Evi- 
dence, 11-13,  26-31,  35-38, 53.  Fraud,  1.  Mandamus.  Mortgage.  No- 
tice, 4.    Recorder,  &c,  Sale  for  Taxes,  1-3,  5,  7,  9, 12, 13. 

DEMAND. 

A  formal  demand,  by  a  person  holding  the  notes  of  an  insolvent  corporation, 
upon  such  corporation,  for  the  simple  purpose  of  enabling  him  to  adjust 
a  mutual  indebtedness  by  set-off,  is  unnecessary.     Kelly  v.  Garret,  649. 

See  Bill  of  Exchange,  2,  3.    Evidence,  7,  8. 

DEMURRER. 

See  Pleading,  13. 

DEPOSITION. 

1.  A  notice  of  the  taking  of  depositions  need  not  state  the  residence  of 
the  witnesses.    Hays  v.  Borders,  46. 

2.  Objection  to  depositions  must  be  made  before  the  trial,  otherwise  they 
will  be  considered  as  waived.    Kimball  v.  Cook,  423. 

See  Evidence,  31. 

DISCRETION. 

A  mere  error  in  judgment,  or  departure  from  sound  policy,  is  not  sufficient 
to  subject  a  tribunal,  possessing  discretionary  power,  to  an  indict- 
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merit  for  palpable  omission  of  duty.  Before  such  a  prosecution  can  be 
sustained,  it  must  be  shown  that  there  was  palpable  omission  of  a  duty 
imperatively  required  by  law,  in  a  matter  involving  no  discretion,  or  a 
willful  and  corrupt,  as  well  as  palpable  neglect  of  a  discretionary  duty. 
Eyman  v.  The  People,  4. 

See  Amendment,  3, 4.    Appeal,  3.    Witness,  1. 

DISTRESS. 

See  Lien,  8. 

DIVERSION. 

See  Watercourse. 

DOCKET. 

The  statute  requiring  the  clerk  of  each  Circuit  Court  to  keep  a  judgment 
docket  is  merely  directory  to  the  clerk,  and  the  failure,  on  his  part,  to 
comply  with  such  direction,  will  not  prevent  the  attaching  or  continuing 
of  a  judgment  lien,  or  vitiate  any  of  the  proceedings  under  it,  for  there 
is  no  law  making  the  docketing  of  a  judgment  a  pre-requisite  to  its  be- 
coming a  lien,  or  to  the  issuing  of  an  execution  thereon.  If  any  one  is 
injured  by  the  neglect  of  the  clerk  to  perform  his  duty  in  this  respect, 
his  remedy  is  against  the  clerk  by  suit. 

Day  v.  Graham,  435. 

DOWER. 

1.  At  the  common  law,  dower  is  the  third  part  of  all  the  lands,  whereof  the 
husband  has  been  seized  at  any  time  during  the  coverture,  of  such  an 
estate  as  the  children  by  the  wife  might  by  possibility  have  inherited 
and  to  which  by  the  death  of  the  husband,  such  wife  is  entitled  for  her 
life.  To  the  consummation  of  dower,  three  things  are  necessary,  to  wit: 
marriage,  seizin  and  the  death  of  the  husband.  Until  his  death,  it  is 
only  an  interest  which  attaches  to  the  land  by  reason  of  marriage  and 
seizin.     Sisk  v.  Smith,  503. 

2.  The  dower  of  the  wife  is  not  defeated  by  sale  on  judgment  and  execution 
against  the  husband,  or  otherwise  than  by  her  own  assent,  or  miscon- 
duct,   ib. 

3.  In  this  State,  dower  is  barred  by  the  fault  or  misconduct  of  the  wife;  where 
the  marriage  was  void  ab  initio;  and  by  the  acceptance  of  other  provi- 
sion made  for  her  by  the  will  of  the  husband,    ib. 

4.  Dower,  in  this  State,  is  a  common  law,  not  a  statutory  right,  though  re- 
cognized and  extended  by  statute  beyond  the  limits  of  the  common  law, 
and  this  right  is  not  affected  by  the  insolvency  of  the  husband's  estate,  ib. 

5.  Under  the  fortieth  section  of  the  Statute  of  Wills,  the  widow  of  the  dece- 
dent is  entitled  to  the  one  third  part  of  his  real  estate  for  life  ;  and,  also, 
to  one  third  part  of  his  personal  estate  forever,  which  remains  after  the 
payment  of  all  just  debts  and  claims  against  his  estate,    ib. 

EJECTMENT. 

See  Evidence.    Judgment,  &c,  3, 4, 5.    New  Trial,  3.    Sale  for  Taxes. 

EQUITY. 

See  Chancery. 


720  INDEX. 

ERROR. 

1.  A  writ  of  error  does  not  lie  until  the  final  judgment  in  the  bar  of  the  ac- 
tion is  entered,  and  the  statute  does  not  run  against  a  party  until  he 
is  entitled  to  his  writ  of  error.     Hedges  v.  Madison  Co.,  306. 

2.  A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  decreed, 
and  the  question  of  alimony  continued  to  the  next  term  of  the  Court. 
Before  the  next  term  the  husband  died,  and  upon  motion  of  the  defend- 
ant's counsel  the  suit  was  abated  so  far  as  the  alimony  was  concerned.  A 
motion  was  made  in  the  Supreme  Court  for  a  writ  of  scire  facias  to  his 
executor,  and  for  a  writ  of  error,  &c,  and  the  motion  was  allowed.  Wren  v. 
Moss,  560. 

See  Bill  op  Exceptions,  2.    Evidence,  1,  56.    Instruction,  3,  4.    New 

Trial,  1,  4. 

ESTOPPEL. 

See  Pleading. 

EVIDENCE. 

1.  A  mere  error  in  judgment,  or  departure  from  sound  policy,  is  not  suffi- 
cient to  subject  a  tribunal  possessing  discretionary  power,  to  an  indict- 
ment for  palpable  omission  of  duty.  Before  such  a  prosecution  can  be 
sustained,  it  must  be  shown  that  there  was  palpable  omission  of  a  duty 
imperatively  required  by  law,  in  a  matter  involving  no  discretion,  or  a 
willful  and  corrupt,  as  well  as  palpable  neglect  of  a  discretionary  duty.  By- 
man  v.  The  People,  4. 

2.  If  a  road  is  used  and  travelled  by  the  public  as  a  highway  and  is  recog- 
nized and  kept  in  repair  as  such  by  the  County  Commissioners  and  su- 
pervisor, whose  duty  it  is  by  law  to  open  and  repair  public  roads,  proof 
of  these  fact  furnishes  a  legal  presumption,  liable  to  be  rebutted,  that 
such  road  is  a  public  highway. 

ib.;  Nealy  v.  Brown,  10. 

3.  On  the  trial  of  an  indictment  against  County  Commissioners  for  having 
retused  and  neglected  to  cause  a  certain  bridge  to  be  repaired,  it  is  com- 
petent for  the  defendants  to  prove  that  they  had  personally  examined 
the  bridge  for  the  purpose  of  ascrtaining  its  true  situation,  and  also  that 
the  supervisor  had  not  used  all  the  means  in  his  control,  with  which  he 
might  have  made  all  necessary  repairs.    Eyman  v.  The  People,  4. 

4.  On  such  trial,  it  is  necessary  to  show  that  the  omission  of  duty  was  will- 
ful,   ib. 

5.  It  is  not  necessary  to  produce  record  evidence  of  a  road,  and  if  such  ev- 
idence is  introduced,  as,  for  instance,  the  order  establishing  the  road,  it  is 
not  necessary,  prior  to  the  introduction  of  such  order,  to  show  that  all 
of  the  previous  steps  required  by  the  statute  had  been  taken.  Needy  v. 
Brown,  10. 

6.  Parol  evidence  is  admissible  to  show  where  a  road  is  located.  Although 
there  should  be  some  uncertainty  as  to  the  precise  location  of  a  road, 
yet,  if  the  evidence  be  such  as  to  convince  the  jury  as  to  its  location,  it  is 
sufficient  for  them  to  act  upon.    ib. 

7.  In  the  case  of  inland  bills  of  exchange,  the  notarial  protest  is  not  evidence 
of  a  demand  of  pajrment  on  the  drawee,  nor  of  notice  of  non-payment  to 
the  drawer.     Kaskaskia  Bridge  Co.  v.  Shannon,  15. 

8.  The  drawer  and  drawee  may  be  the  same  person  in  a  bill  of  exchange ; 
but,  in  such  case,  though  a  demand  on  the  drawee  is  necessary,  notice  of 
non-payment  to  the  drawer  is  unnecessary,    ib. 

9.  Parol  evidence  of  agency  is  admissible,though  such  agency  exists  by  virtue 
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of'a  power  in  writing,  when  the  party  offering  to  prove  the  fact  is  a 
stranger  to  the  instrument.  So,  a  stranger  may  prove  a  partnership  by 
the  acts  and  admissions  of  the  partners,  although  written  articles  of 
partnership  may  exist  between  them.    ib. 

10.  When  it  has  been  proved  that  a  person  is  a  partner,  though  a  dormant 
one,  it  is  competent  to  give  his  admissions  in  evidence  against  his  part- 
ners, if  they  relate  to  the  partnership  business,    ib. 

11.  A  deed  to  the  purchaser  of  land  sold  for  taxes  must  show,  that  the 
land  was  sold  for  the  taxes  of  a  particular  year.  If  it  is  ambiguous  in 
this  respect,  it  cannot  be  explained  by  parol  testimony.  Maxcy  v.  Cla- 
bau'gh,  26. 

12.  A.  purchased  a  quarter  section  of  land  at  a  tax  sale,  March  3,  1834. 
The  deed  executed  therefor  by  the  clerk  of  the  Commissioners'  Court 
set  forth,  that  the  land  was  exposed  to  sale  "  for  the  taxes,  interest  and 
costs  due  thereon  for  the  year  A.  D.  1834,"  and  that  A.  had  paid  a  speci- 
fied sum,  "  the  said  sum  being  in  full  of  the  taxes,  interest  and  costs  due 
thereon  for  the  year  1833,"  &c:  Held,  that  the  deed  was  properly  re- 
jected by  the  court  below,  by  reason  of  the  ambiguity  apparent  on  its 
face.    ib. 

13.  A  deed,  made'by  the  successor  of  the  clerk  of  the  County  Commis- 
sioners' Court,  to  correct  a  mistake  in  a  conveyance  by  his  predecessor, 
which  set  forth  that  the  records  and  papers  on  file  in  his  office  showed 
the  mistake,  and  that  the  subsequent  deed  was  made  for  the  purpose  of 
correcting  such  error,  was  held  properly  admissible  in  evidence.  Such 
deed,  however,  is  only  prima  facie  evidence  of  the  truth  of  the  correc- 
tion, and  is  liable  to  be  rebutted  by  the  evidence  on  file,  if  untrue,    ib. 

14.  The  original  authority  for  indenturing  and  registering  servants,  with 
the  mode  of  proceeding  therein,  is  found  in  the  Law  of  the  Territory  of 
Indiana,  entitled  An  Act  concerning  the  introduction  of  Negroes  and  Mu- 
lattoes  into  this  Territory,  passed  September  17,  1807.  This  act  was  con- 
tinued by  the  Territorial  Legislature  of  Illinois,  by  virtue  of  an  Act 
passed  December  13,  1812,  wherein  it  is  enacted  that  "all  laws  passed  by 
the  Legislature  of  Indiana  Territory,  which  were  in  force  on  the  first  day 
of  March,  1809,  in  that  Territory,  that  are  of  a  general  nature,  and  not 
local  to  Indiana  Territory,  and  which  are  not  repealed  by  the  Governor 
and  Judges  of  the  Illinois  Territory,  are  hereby  declared  to  be  in  full 
force  and  effect  in  this  Territory."  Under  this  law,  the  offices  of  the 
clerks  of  the  Court  of  Common  Pleas  were  the  depositories  of  the  books 
of  indentures  and  registries  of  negroes,  &c,  and  those  clerks  were  the 
officiating  ministers  in  the  matters  recorded  in  such  books.  The  Territorial 
Acts  creating  the  Supreme  and  County  Courts  divested  the  Court  of 
Common  Pleas  of  its  vitality,  and  by  virtue  of  the  Act  establishing  the 
latter,  the  clerks  of  that  Court  were  invested  with  the  same  authority  in 
relation  to  the  registry  of  indentures  as  were  the  clerks  of  the  Common 
Pleas,  when  that  Court  existed.  They,  therefore,  were  the  successors  of 
those  clerks,  and  their  powers  and  duties  in  reference  to  such  proceedings, 
were  identical.  The  clerks  of  the  County  Commissioners'  Courts, 
subsequently  became  the  successors  of  the  clerks  of  the  County  Courts,and 
their  certificates  are,  consequently,  evidence  of  the  authenticity  and  con- 
tents of  the  books  of  registry  of  indentures  deposited  in  their  office. 

Hays  v.  Borders,  46. 

15.  The  answer  of  a  garnishee  is  not  to  have  the  same  effect  as  the  answer 
of  a  defendant  to  a  bill  in  chancery,  requiring  the  testimony  of  two  wit- 

vol.  vi.  88 
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nesses,  or  what  may  be  equivalent,  to  overthrow  it ;  but  it  will  be  re- 
garded as  a  prima  facie  defence,  liable  to  be  rebutted  by  preponderating 
testimony.     Kergin  v.  Dawson,  86. 

16.  A.  entered  into  a  contract  with  B.  and  G.  to  sell  and  convey  unto 
them  certain  real  estate  for  a  stipulated  sum  in  instalments,  and  bound 
himself  to  make  certain  improvements  on  such  estaie.  A.  failed  to 
make  such  improvements,  and  the  parties  submitted  the  matter  to  the 
arbitration  of  three  individuals,  and  entered  into  bonds  with  each  other 
"well  and  truly  to  obey,"  &c,  the  award  of  the  arbitrators  "of  and  con- 
cerning a  disputed  contract  in  and  on  a  grist  mill  between  the  above- 
named  parties,"  &c.  An  award  was  made  by  two  of  the  arbirators,  and 
A.  refusing  to  comply  therewith,  sued  in  ejectment,  and  dispossessed  B. 
and  C.  The  latter  sued  A.  in  assumpsit  to  recover  back  the  payments 
they  had  made  on  the  original  contract,  on  the  ground  that  it  was  aban- 
doned by  A.  To  support  their  declaration,  they  were  permitted  to  read 
to  the  jury  the  record  of  the  proceedings  in  the  ejectment  suit,  and  the 
writ  of  possession  issued  therein  :  Held,  that  this  evidence  was  properly 
admissible  to  show  a  clear  and  unequivocal  abandonment  of  the  contract 
on  the  part  of  A.    Bannister  v.  Bead,  92. 

17.  In  further  support  of  their  declaration,  B.  and  C.  were  permitted  to 
read  to  the  jury  the  arbitration  bonds  before  mentioned,  and  to  intro- 
duce parol  testimony  to  prove  the  subject  matter  of  the  arbitration,  as 
also  to  read  the  award  made  by  two  of  the  arbitrators :  Held,  that  the 
award  was  improperly  admitted,  because  the  award  of  two  of  three  arbi- 
trators is  void,  if  the  third  arbitrator  has  no  notice  to  act  in  the  matter, 
and  because  it  purported  to  be  the  award  of  three,  when,  in  point  of 
fact,  it  was  only  the  award  of  two  of  them  ;  furthermore,  the  award, 
being  made  in  affirmance  of  the  contract,  could  not  be  used  in  evidence 
in  this  action,  the  basis  of  which  is  a  disaffirmance  of  that  contract,  ib. 

18.  If  an  action  is  brought  to  recover  damages  for  the  breach  of  a  con- 
tract, evidence  tending  to  affirm  such  contract  is  admissible ;  in  that 
event,  the  award  before  mentioned  would  have  been  proper  to  establish 
the  damages,    ib. 

19.  The  Circuit  Court  may,  as  a  matter  of  convenience,  take  notice  of  the 
fact  who  are  justices  of  the  peace  for  the  county  in  which  it  is  held, 
without  strict  proof  of  their  official  character.  Livingston  v.  Kettette, 
116. 

20.  The  different  Acts  of  the  Legislature,  abolishing  the  Court  of  Com- 
mon Pleas  and  establishing  the  Supreme,  County,  and  County  Commis- 
sioners' Court,  have  not  clearly  designated  what  Court  shall  be  the  de- 
pository of  the  books  and  records  relating  to  indentured  servants.  Such 
being  the  fact,  and  also,  that  some  of  them  now  remain  with  the  clerks 
of  the  Circuit  Court,  and  some  with  the  clerks  of  the  County  Commis- 
sioners' Court,  they  are  properly  in  the  custody  of  either  of  those  clerks. 
When  offered  in  evidence  in  the  county  where  they  are  kept,  they  are 
admissible  in  evidence  on  the  testimony  of  the  clerk  of  the  Court,  in 
whose  custody  they  are,  that  they  were  found  among  the  books  and  pa- 
pers of  the  county  in  his  office,  and  on  further  proof  of  the  hand-writ- 
ing of  the  clerk  by  whom  the  entries  appear  to  have  been  made. 

Williams  v.  Jarrot,  120. 

21.  Parol  evidence  is  not  admissible  to  prove  who  was  the  administrator 
of  an  estate,  such  fact  being  a  matter  of  record;  the  best  evidence,  there- 
fore, is  the  record,  and  it  should  be  produced,  or  accounted  for,  according 
to  the  rules  of  evidence,    ib. 
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22.  The  general  rule  of  the  common  law  is,  that  parol  evidence  is  admissi- 
ble to  prove  the  sale,  delivery  and  ownership  of  personalty.  Exceptions 
to  it  introduced  by  statute,  such  as  the  registering  of  ships,  recording 
bills  of  sale  under  the  Statute  of  Frauds,  and  the  like,  grow  out  of  the 
policy  of  the  law,  in  relation  to  particular  kinds  of  personalty,  &c.     ib. 

23.  The  sale  bill  of  an  administrator  is  not  the  written  contract  of  the  pur- 
chaser. The  principle  which  treats  the  auctioneer  as  the  agent  of  the 
vendor  and  purchaser,  and  his  memorandum  as  the  written  contract  of 
the  parties,  has  place  only  in  those  instances  where,  by  law,  the  contract 
must  be  in  writing.  In  other  and  different  instances,  it  may  be  admissi- 
ble, but  it  is  neither  higher  nor  better  evidence  than  parol,    ib. 

24.  No  principal  of  law  is  more  firmly  settled,  than  that  a  party  claiming 
title  to  laud  under  a  sheriff's  sale,  must,  in  an  action  to  recover  the  pos- 
session of  such  land,  before  he  can  read  the  sheriff's  deed  in  evidence  of 
his  title;  produce  the  judgment  and  the  execution  which  authorized  the 
sheriff  to  make  such  sale.  The  sheriff  is  the  agent  of  the  law,  and,  unless 
there  is  a  judgment  a^nd  execution,  he  has  no  authority  to  sell.  The  same 
principle  governs  in  the  construction  of  the  revenue  law.  The  Legisla- 
ture did  not  dispense  with  the  production  of  the  judgment  and  execution ; 
the  rule  of  the  common  law,  therefore,  applies,  and  the  party  claiming 
title  uuder  a  sheriff's  deed  executed  upon  a  sale  for  taxes,  before  he  can 
read  it  in  evidence,  must,  equally  with  a  purchaser  at  an  ordinary  sher- 
iff's sale,  produce  the  judgment  and  execution  in  evidence.  Hinman  v. 
Pope,  131. 

25.  The  rule  of  the  common  law  is  well  settled,  that  he  who  affirms  the 
existence  of  a  material  fact,  must  prove  it,  and  the  opposite  party  is  sel- 
dom, if  ever  required  to  prove  a  negative  in  the  first  instance,    ib. 

26.  A  deed  executed  by  the  Auditor  by  virtue  of  the  provisions  of  the  Rev- 
enue Act  of  1829,  is  evidence  of  the  regularity  and  legality  of  the  sale, 

.  and  is  prima  facie  sufficient  for  the  plaintiff  without  other  evidence  con- 
nected with  it  in  relation  to  the  sale.  Vance  v.  Schuyler,  160  ;  Messinger 
Germain,  631. 

27.  A  certificate  of  acknowledgment  substantially  complying  with  the  stat- 
ute, as  to  the  facts  to  be  embodied  therein,  is  sufficient.  ,  Vance  v.  Schuy- 
ler, 160. 

28.  A  deed  acknowledged  before  and  certified  by  a  Commissioner  of  Deeds 
residing  out  of  the  State,  is  sufficient  without  proof  of  its  execution,  or 
legal  evidence  of  the  official  character  of  such  commissioner,    ib. 

29.  A  certificate  of  acknowledgment  must  contain  some-  assignable  local- 
ity, which  the  Court  can  judicially  notice,  to  render  the  deed  admissible 
in  evidence  without  proof  of  its  execution ;  and  a  notarial  seal  will  not 
cure  a  defect  in  this  respect,    ib. 

30.  The  registry  Acts  do  not  apply  to  Patents,  emanating  from  either  the 
State  or  the  United  States.  A  copy  of  the  record  of  those  instruments, 
in  case  of  the  loss  of  the  original,  is  not  admissible  as  secondary  evidence 
to  supply  its  place,  a  duplicate  from  the  authority  which  issued  the  first 
patent,  being  the  proper  evidence.  Semble,  that  an  Auditor's  deed  is 
placed  upon  the  same  footing  with  Patents,  and  that  it  is  admissible  in 
evidence  without  proof  of  its  execution,  and  without  showing  that  it  was 
regularly  acknowledged  and  recorded,  as  in  the  case  of  deeds  between 
private  individuals. 

Graves  v.  Bruen,  167. 

31.  To  defeat  an  Auditor's  deed,  evidence  was  offered  to  show,  by  means 
of  a  diagram,  copied  from  a  book  in  the  Auditor's  office,  and  annexed  to 
a  deposition  of  the  principal  clerk  therein,  that  the  land  included  in  the 
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deed  was  not  duly  listed  according  to  law.  Other  evidence  was  offered 
for  the  purpose  of  proving  that  the  diagram  was  correctly  copied  from 
such  book,  and  to  explain  the  particular  manner  in  which  the  book  was 
kept.  All  of  this  evidence  was  rejected  by  the  Court  below:  Meld,  that 
the  evidence  being  loose  and  indefinite,  was  calculated  to  mislead  the 
jury,  and  was,  therefore,  properly  rejected,     ib. 

32.  Policies  of  insurance  are  within  the  provisions  of  the  twelfth  section  of 
the  Practice  Act,  and  may  be  read  in  evidence  to  the  jury  without  proof 
of  their  execution,  unless  it  be  denied  by  plea  verified  by  affidavit. 

Ills.  2f.  F.  Lis.  Co.  v.  Marseilles  Mannfac.  Co.,  237. 

33.  At  Common  Law,  a  policy  of  insurance  is  considered  in  the  nature  of  a 
contract  of  indemnity,  and  though  a  declaration  thereon  does  not  contain 
any  direct  averment  of  interest,  yet  a  general  avermant  would  import  an 
insurable  interest,  which  must  be  proved  at  the  trial,    ib. 

34.  If  the  insured,  at  the  time  of  the  insurance,  have  a  less  estate  than  an 
unincumbered  estate  in  fee  simple  in  the  premises  it  is  their  duty  to  dis- 
close the  fact  to  the  insurers,  as  otherwise,  by  the  concealment  of  the  true 
nature  of  their  title,  a  fraud  would  be  practiced  upon  all  the  other  members 
of  the  Company.  The  omission,  therefore,  to  state  in  their  application 
that  they  had  such  an  estate  in  fee  simple,  amounts  to  a  warranty  that 
their  title  is  such  as  is  required  by  the  charter.  Such  warranty  operates 
as  a  condition  precedent  to  the  assured' s  right  of  recovery,  and  a  recov- 
ery cannot  be  had  upon  the  policy,  without  an  averment,  supported  by 
proof,  that  such  condition  has  been  complied  with.     ib. 

35.  In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff,  on  the 
trial,  must  prove  that  he  had  an  insurable  interest  in  the  premises  before 
he  can  recover,    ib. 

36.  An  Auditor's  deed,  made  in  pursuance  of  the  provisions  of  the  Reve- 
nue Act  of  1827,  is  not  admissible  in  evidence  without  preliminary  proof 
that  the  pre-requisites  of  the  statute  have  been  complied  with.  Wiley  v. 
Bean,  302. 

37.  Whenever  there  is  a  subscribing  witness  to  an  execution  of  a  deed,  it  is 
not  necessary  to  produce  the  witness  on  the  trial,  unless  he  is  within  the 
reach  of  the  process  of  the  Court.  If  he  is  not  within  the  State  at  the 
time  of  the  trial,  proof  aliunde  of  the  hand  writing  of  the  subscribing  wit- 
ness and  the  grantor  is  admissible,    ib. 

38.  The  Revenue  Act  of  1827  authorizes  the  Auditor  to  convey  land  sold 
for  taxes,  either  to  the  purchaser  or  his  assignee,  and  the  Auditor's  deed 
to  an  assignee  is  prima  facie  evidence  of  the  assignment,     ib. 

39.  There  being  ho  law  requiring  a  School  Commissioner's  bond  to  be  en- 
tered of  record,  a  certified  copy  of  a  recorded  bond  would  be  inadmissi- 
ble in  evidence.  The  record  itself,  however,  would  be  properly  admissi- 
ble in  evidence,  it  being  first  shown  that  a  genuine  original  once  existed, 
and  was  lost  or  not  produced  after  due  notice,  and  also  that  such  record 
was  a  true  copy. 

Frazier  v.  Lauglilin,  347. 

40.  The  record  of  sales  of  school  lands  required  to  be  kept  by  the  School 
Commissioner  is  properly  admissible  in  evidence.  If  such  record  does 
not  show, — and  the  law  does  not  require  that  it  should  show — wheth- 
er the  sales  were  made  for  cash  or  credit,  it  is  competent  in  an  ac- 
tion against  the  Commissioner,  if  the  declaration  does  not  aver  that  the 
sales  were  made  for  cash,  to  prove  in  some  other  way  that  the  sales  were 
so  made.  On  the  other  hand,  it  is  equally  competent  for  the  defendant, 
in  the  absence  of  such  averment,  to  show  by  parol  testimony,  that  the 
sales  were  made  on  a  credit,     ib. 

41.  If  a  defendant  in  replevin  pleads  property  in  himself,  or  a  third  person, 
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he  must  in  the  same  plea,  traverse  the  plaintiff's  allegation  of  right,  as 
the  allegation  of  property  as  aforesaid  is  merely  inducement  to  the  tra- 
verse of  the  plaintiff's  right.  The  plaintiff  must  take  issue  upon  the 
traverse,  and  not  upon  the  inducement,  and  the  onus  probandi  is  upon 
him.  The  defendant  is  only  bound  to  disprove  what  the  plaintiff  must 
prove,  in  order  to  sustain  his  right.    Anderson  v.  Talcott,  365. 

42.  In  a  suit  brought  by  A.  against  B.  and  C.  for  an  alleged  trespass,  a 
judgment  of  a  justice  of  the  peace,  who  was  one  of  the  defendants  in  a 
former  suit  between  A.  and  B.  rendered  by  their  consent,  together  with 
the  execution  issued  thereon,  was  held  to  be  properly  admissible  in  evi- 
dence in  such  suit.     Hyatt  v.  Harmon,  379. 

43.  In  a  suit  by  indorsees  against  their  immediate  indorser  for  non-pay- 
ment, proof  of  non-payment  and  notice  are  sufficient  to  sustain  it. 

Bradshaw  v.  Hubbard,  390. 

44.  In  an  action  between  an  indorsee  and  his  immediate  indorser,  the  bill 
of  exchange  is  evidence  under  the  common  count,    ib. 

45.  A  party  contracted  to  put  all  his  hands  upon  a  certain  building  at  a 
stipulated  sum  per  diem,  and  then  put  them  at  work  to  complete  any  car- 
penter's work  the  other  party  should  wish,  at  specified  prices,  "includ- 
ing the  work  upon  said  building,  being  the  making  of  a  num- 
ber of  window  and  door  pannels,  &c,"  and  the  contract,  after  sun- 
dry recitals,  concluded  thus, — "finally,  when  the  job  shall  be  completed, 
the  said  Stickney  will  pay,  on  settlement,  the  balance,"  &c.  The  con- 
tractor sued  upon  the  agreement,  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  defendant's  refusal  to  permit  to  complete 
the  building.  The  contract  was  given  in  evidence,  from  which  it  did  not 
appear,  by  express  stipulation,  or  otherwise,  that  the  defendants  bound 
themselves  to  allow  the  plaintiff  to  complete  the  carpenter's  work  of  the 
building.     Neither  was  there  any  testimony  tending  to  show  that  the 

.  defendants  hindered,  or  prevented  the  plaintiff  from  completing  the 
building :  Held,  that  he  could  not  recover  in  this  action,  the  evidence  not 
supporting  the  declaration.    Stickney  v.  Gassell,  418. 

46.  The  principle  of  evidence  laid  down  in  Smith  v.  Moore,  &c,  is  re-af- 
firmed. GiUett  v.  Sweat,  475. 

47.  If,  on  the  production  of  an  instrument  in  court,  it  appears  to  have 
been  altered,  it  is  incumbent  on  the  party  offering  it  in  evidence  to  ex- 
plain this  appearance,    ib. 

48.  To  establish  the  crime  of  perjury  at  Common  Law,  the  adverse  testi- 
mony of  one  credible  witness,  with  corroborating  circumstancee,  is  suf- 
ficient. These  corroborating  circumstances  need  not  be  of  such  a  char- 
acter, as,  standing  alone,  would  justify  a  conviction,  in  cases  where  the 
testimony  of  a  single  witness  would  be  sufficient.  They  must  be  such 
as  to  destroy  the  equilibrium,  and  overcome  the  presumption  of  inno- 
cence ;  and  any  legitimate  evidence,  which  is  calculated  to  impress  on 
the  minds  of  the  jury,  the  truth  of  the  charge,  will  suffice,  whether  it 
consist  of  admissions  of  the  accused,  or  of  other  circumstances  incon- 
sistent with  his  innocence.     Crandall  v.  Dawson,  556. 

49.  If,  in  an  action  of  slander  for  charging  the  plaintiff  with  having  com- 
mitted perjury,  the  defendant  pleads  a  justification,  he  is  held  to  the 
same  strictness  of  proof  as  would  be  required  in  a  prosecution  for  per- 
jury,   ib. 

50.  A.  sued  B.  and  others  in  assumpsit,  to  recover  damages  sustained,  in  con- 
sequence of  being  prevented  by  the  defendants  from  performing  a  special 
verbal  contract  to  furnish  material  and  perform  labor.     He  alleged  in  his 
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declaration  a  partial  performance  on  his  part,  and  that  he  was  prevented 
by  the  defendants  from  completing  the  contract.  The  testimony  adduced 
by  the  plaintiff  tended  to  prove  his  case,  with  the  exception  of  the  alle- 
gation that  he  was  prevented  by  the  defendants  from  completing  the 
contract.  The  jury  rendered  a  verdict  in  his  favor,  and  the  defendants 
moved  for  a  new  trial,  which  motion  was  overruled  by  the  Court :  Held, 
that  the  averment  of  plaintiff  that  he  was  prevented  by  defendants  from 
performing  his  part  of  the  contract,  was  a  material  averment,  and  that, 
without  proof  thereof,  he  was  not  entitled  to  recover,  and  that  the  Court 
should  have  granted  a  new  trial.     Wise  v.  Chaney,  560. 

51.  On  a  trial  in  the  Circuit  Court,  parol  testimony  as  to  the  time  of 
filing  a  deed  for  record  was  permitted  to  be  given  to  the  jury  :  Held, 
that  it  was  properly  received.     Cook  v.  Ball,  575. 

52.  Where  a  particular  word  or  phrase  has  a  particular  or  technical  mean- 
ing in  a  particular  neighborhood,  or  at  a  particular  period,  and  that  word 
or  phrase  is  used  in  an  instrument  made  at  that  place  or  time,  it  is  com- 
petent to  show  that  meaning  by  parol.    Broadwell  v.  Broadwell,  600. 

53.  The  Auditor's  deed,  under  the  law  of  1829,  is  evidence  of  the  regular- 
ity and  legality  of  the  sale,  until  the  contrary  shall  be  made  to  appear. 

Messinger  v.  Germain,  631. 

54.  The  fourth  section  of  the  Revenue  Act  of  1827,  authorizes  a  sale  of 
lands  for  taxes  to  be  continued  from  day  to  day,  until  the  same  shall  be 
completed.  The  presumption  is,  therefore,  until  the  contrary  is  made  to 
appear,  that  a  sale  made  on  a  day  subsequent  to  that  provided  by  law, 
was  adjourned  by  the  Auditor  from  day  to  day  until  the  day  of  sale.  ib. 

55.  When  a  tract  of  land  is  sold  by  the  Auditor  for  taxes,  under  the  Act 
of  1827,  it  is  to  be  presumed  that  it  was  not  listed  according  to  law,  or 
that  it  belonged  to  a  non-resident,  and  the  burden  of  proof  rests  upon 
the  owner  to  show  that  it  was  listed  as  the  law  directs,    ib. 

56.  A.  gave  his  note  to  B.  payable  in  ninety  days  at  the  Berrien  County 
Bank,  and  B.  assigned  it  to  C.  Subsequently  a  suit  was  brought  in  the 
name  of  C.  against  B.,  upon  the  assignment.  The  defendant  filed  his 
plea  of  puis  darrein  continuance,  with  an  affidavit  of  a  full  release  from 
the  plaintiff.  The  counsel  for  plaintiff  filed  a  replication,  setting  forth 
that  the  suit  was  brought  in  the  plaintiff's  name  a  matter  of  convenience 
merely  ;  that,  in  fact,  when  the  suit  was  commenced,  and  subsequently, 
he  had  no  interest  in  the  note,  but  that  it  was  the  property  of  the  Ber- 
rien County  Bank,  of  all  which  the  defendant  had  notice,  when  said  re- 
lease was  executed,  and  that  it  still  is  the  property  of  the  bank.  The 
defendant  rejoined,  avering  the  note  to  be  the  property  of  the  bank,  and 
that  the  bank  was  indebted  to  him  in  an  amount  larger  than  the  amount 
of  the  note  on  the  day  of  the  commencement  of  the  suit,  and  offered  to 
set  off  so  much  thereof,  as  was  necessary  to  discharge  the  note.  The 
plaintiff  sur-rejoined,  denying  the  facts  set  up  in  the  rejoinder,  upon 
which  issue  to  the  country  was  joined.  The  defendant  then  offered  in 
evidence  the  bills  of  said  bank  to  the  amout  of  $424,  which  were  paya- 
ble to  bearer,  and  bore  date  prior  to  the  commencement  of  the  suit,  but  the 
plaintiff  objected  to  their  introduction,  without  proof  that  defendant  had 
them  at  the  commencement  of  the  suit.  The  Court  overruled  the  ob- 
jection, and  instructed  the  jury,  that  possession  of  promissory  notes, 
payable  on  demand  to  bearer,  in  the  hands  of  the  defendant,  were   pre- 
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sumptive  and  prima  facie  evidence  that  he  had  held  them  from  their  date  : 
Held,  that  the  instruction  of  the  Court  was  erroneous. 

Kelley  v.  Garrett,  649. 

57.  In  pleading  a  set-off,  the  defendant  as  to  it,  assumes  the  attitude  of  a 
plaintiff,  and  is  bound  to  prove  in  relation  to  it,  the  same  facts  as  if  he 
had  instituted  his  action  upon  it.     ib. 

58.  A  set  off"  must  be  a  subsisting  demand  at  the  time  of  the  commence- 
ment of  the  suit.  So  where  notes  of  a  bank  were  introduced  by  way  of 
set-off,  in  a  suit  where  a  bank  was  the  plaintiff  in  interest,  it  was  held  to 
be  incumbent  on  the  defendant  to  prove  to  the  satisfaction  of  the  jury, 
that  he  held  them  when  the  suit  was  commenced,     ib. 

4 

EXECUTOR. 

See  Judgment  &c. 

EXECUTION. 
See  Administrator  and  Executor. 

FEES. 
See  Deed,  2. 

FIERI  FACIAS. 

See  Judgment,  &c. 

FORECLOSURE. 

See  Mortgage. 

FOREIGN  ATTACHMENT. 

See  Garnishee. 

FORFEITURE   OF   CHARTER. 
See  Quo  Warranto. 

FRAUD. 

1.  A  deed  made  to  defraud  creditors  will  be  binding  inter  partes,  though 
liable  to  be  avoided  so  far  as  it  might  be  intended  to  defeat  the  just  de- 
mands of  others.  Fraud  vitiates  all  acts,  and  is  as  well  cognizable  in 
Courts  of  Law,  as  in  Courts  of  Equity.     Loicry  v.  Orr,  70. 

2.  A  refusal  on  the  part  of  an  agent,  to  explain  circumstances,  which  expla- 
nation, when  given,  does  not  at  all  vary  or  effect  the  rights  of  the  parties, 
will  not  amount  to  a  fraud.    McDonald  v.  Fithian,  266. 

3.  Fraud  does  not  descend  to  one's  heir's,  unless  connected  with  some  prop- 
erty, which  descended  to  them,  the  title  of  which  is  tainted  with  the  fraud. 

Draper  v.  MeFarland,  310. 
See  Chancery,  12,  16,  31,  40,  41.    Princpal  and  Agent,  3. 

GARNISHEE. 

1.  Under  the  15th  and  16th  sections  of  the  "Act  concerning  Attachments" 
when  the  garnishee  has  made  a  full  and  explicit  answer  to  the  interrog- 
atories, and  it  fails  to  show,  either  that  he  is  indebted  to  the  defendant 
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in  the  attachment,  or  that  he  has  any  of  his  property  in  possession,  the 
presumption  arises  that  the  answer  is  true,  and  the  burden  of  disproving 
it  is  thrown  on  the  plaintiff.  He  is  bound  to  satisfy  the  jury  by  compe- 
tent testimony,  that  the  material  allegations  of  the  answer  are  untrue, 
or  the  garnishee  is  entitled  to  be  discharged. 

Kergin  v.  Dawson,  86. 

2.  The  answer  of  the  garnishee  is  not  to  have  the  same  effect  as  the  answer 
of  a  defendant  to  a  bill  in  chancery,  requiring  the  testimony  of  two  wit- 
nesses, or  what  may  be  equivalent,  to  overthrow  it,  but  we  are  disposed 
to  consider  it  as  presenting  a  prima  facie  defence,  liable  to  be  rebutted  by 
preponderating  testimony,    ib. 

3.  Where  the  answer  of  the  garnishee  showed  that  certain  property  of  the  de- 
fendant in  attachment  had  been  placed  in  his  hands  to  indemnify  him  for 
becoming  the  security  of  such  defendant,  it  was  held  to  be,  in  law,  a 
pledge  of  the  property,  and  gave  the  garnishee  a  right  to  retain  it  until 
his  liability  as  security  was  extinguished.  If  he  pay  the  debt,  for  which 
he  became  security;  his  right  to  keep  the  property  continues  until  he  is 
re-imbursed  in  the  amount  paid,  as  he  acquires  a  qualified  property,  of 
which  he  cannot  be  divested  until  the  pledge  is  redeemed,    ib. 

4.  Under  our  statute,  a  garnishee  is  liable  for  all  that  may  be  in  his  hands, 
or  owing  by  him  to  the  principal  debtor  upon  a  fair  settlement  between 
them,  from  the  service  of  the  garnishment.    McCoy  v.  Williams,  584. 

5.  A  garnishee  may  avail  himself  of  any  defence,  that  would  be  properly 
pleadable  as  a  set-off  by  the  laws.     ib. 

6.  If  the  plaintiffs  shall  allege  that  the  garnishee  hath  not  disclosed  the  true 
amount  of  debts  due  from  him  to  the  defendant,  the  Court  shall  direct, 
without  the  formality  of  pleading,  a  jury  to  be  impannelled  to  inquire  of 
the  true  amount.  If  they  find  for  the  plaintiff,  the  Court  shall  give  judg- 
ment for  him ;  if  for  the  garnishee,  he  shall  recover  his  cost.  On  the 
other  hand,  without  such  allegation  and  issue,  the  answer  is  to  be  taken 
as  true. 

7.  When  a  garnishee  is  once  charged,  either  by  proof,  or  his  own  admission 
and  answer,  he  must  show  enough  to  discharge  himself,    ib. 


See  Attachment,  2. 
GUARDIAN  AND  WARD. 


1.  It  is  a  general  rule  of  the  common  law,  that  the  expenses  of  an  infant  or 
ward  shall  be  kept  within  the  income,  or  produce,  of  his  estate,  although 
the  Court  of  Chancery,  or  other  proper  Court,  has  frequently,  in  cases  of 
strong  necessity,  upon  proper  application,  ordered  a  portion  of  the 
principal  to  be  appropriated  in  that  way.  But  in  doing  this,  they  have 
always  proceeded  with  great  caution,  and  have  only  done  it  in  urgent 
cases. 

Davis  v,  Harkness,  173. 

2.  In  this  State,  the  legislature  has,  by  express  provision  of  statute,  directed 
the  expenditure  to  be  made  by  the  guardian  under  the  order  and  direc- 
tion of  the  Court  of  Probate,  and  required  that  the  rents  and  profits  aris- 
ing from  the  ward's  real  estate,  and  the  interest  on  his  money  should  be 
first  resorted  to  for  his  education  and  maintenance,    ib. 

3.  A.  married  the  widow  of  B.,  who,  as  administratrix,  held  the  estate  of  her 
minor  children,  which,  by  the  marriage,  came  into  his  hands  while  re- 
siding in  the  State  of  Ohio.  Subsequently,  he  came  with  them  to  this 
State.    Neither  while  he  resided  in  Ohio,  nor  after  he  came  hither,  did 
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he  even  let  it  be  known  to  the  proper  authorities,  that  he  had  any  money- 
belonging  to  the  minors,  in  his  hands ;  on  the  contrary,  he  secretly  ap- 
propriated the  whole  to  his  own  use,  preserving  no  account  of  it  in  any 
way,  nor  keeping  any  account  of  the  expenses  and  outlays.  A.  died, 
leaving  assets  insufficient  for  the  payment  of  all  the  claims  against  his 
estate.  The  minors  on  coming  of  age,  filed  their  bill  in  chancery  to  com- 
pel the  administrator  of  A.  to  account  for  their  shares  of  their  deceased 
father's  estate.  The  Circuit  Court  found  that  A.  had  received  $1000  be- 
longing to  them,  and  allowed  the  interest  oi  that  sum  for  their  mainte- 
nance until  A.'s  death,  and  decreed  the  payment  of  the  principal,  with  six 
per  cent,  interest  thereon  from  the  time  of  A.'s  death,  and  further  decreed, 
that  the  same  be  paid  by  his  administrator,  as  one  of  the  third  class  of 
claims  under  the  110th  section  of  the  Statute  of  Wills ;  Held,  that  in 
equity,  A.  must  be  considered  as  having  received  the  money  as  guardian 
and  that  the  complainants  were  entitled  to  an  account  against  him  as 
such  guardian,  and,  therefore,  that  the  decree  of  the  Circuit  Court  was 
correct,    ib.  \ 

GRAND  JURY. 

See  Criminal  Law. 

HABEAS  CORPUS. 

R.  S.  was  indicted,  tried  and  convicted,  of  the  crime  of  murder,  but  the 
judgment  was  reversed  on  error  in  the  Supreme  Court.  Subsequent- 
ly, and  after  the  cause  was  remanded  to  the  Circuit  Court,  a  new  indict- 
ment was  preferred  against  him  for  manslaughter.  After  his  conviction, 
and  prior  to  the  finding  of  the  indictment  for  manslaughter,  the  law  fixing 
the  punishment  for  this  offence  was  changed.  The  indictment  alleged 
the  act  of  killing  to  have  been  committed  on  a  day  which  was  subsequent 
to  the  passage  of  the  law,  though  in  fact  committed  during  the  existence 
of  another  and  different  law  in  relation  to  the  same  offence.  S.  volunta- 
rily pleaded  "  guilty,"  and  was  sentenced  to  seven  years  confinement  in 
the  penitentiary.  HM,  on  motion  for  a  habeas  corpus,  that  the  plea  was 
the  result  of  a  fair  contract, — and  that,  therefore,  the  motion  should  be 
denied.    Sellers  v.  The  People,  183. 

HIGHWAY. 

See  Roads, 

IMPROVEMENTS. 

See  Chancery,  24,  25,  48. 

INDENTURED  SERVANT. 

Under  the  third  section  of  the  Act  concerning  apprentices,  any  two  jus- 
tices of  the  peace  in  any  county  may  bind  out  any  poor  child,  &c. ;  but 
it  is  not  necessary  in  terms  to  describe,  in  the  indentures,  the  person  so 
bound  out,  as  a  "  poor  child."    Haps  v.  Borders,  46. 

See  Certificate  op  Registry.    Evidence,  14. 

INDICTMENT. 

See  Criminal  Law.  Discretion.  Habeas  Corpus. 

INFANT. 

See  Guardian  and  Ward. 

vol.  vi.  89 
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instruction: 


1.  The  Court  will  not  instruct  the  jury  upon  abstract  propositions  of  law. 

Nealey  v.  Broim,  10. 

2.  A  Court  may  not  refuse  to  give  any  instruction  to  the  jury,  compatable 
with  the  law  and  applicable  to  the  pleadings  and  the  proof,  when  called  for 
by  either  party;  but,  in  giving  such  instruction,  is  not  imperatively  bound 
to  adopt,  as  its  own,  the  language  in  which  it  may  be  asked.  That  lan- 
guage may  be,  and  when,  in  the  estimation  of  the  Court,  it  is  calculated  to 
mislead  the  jury,  should  be  so  modified  or  changed  as  to  prevent  such  a 
result,  but  not  so  as  to  alter  the  proposed  exposition  of  the  law. 

Hays  v.  Borders,  46. 

3.  In  an  action  against  a  School  Commissioner,  on  his  official  bond,  the 
Court  instructed  the  jury,  that  if  they  find  that  the  several  sales  of 
school  lands  took  place  as  mentioned  in  the  declaration,  they  should 
then  find  for  the  plaintiffs  the  difference  between  the  prices  for  which  the 
lands  sold  on  the  first  and  second  sales,  and  that  they  might  also  find,  as 
further  damages,  interest  on  the  same  from  the  time  of  the  last  sale  to 
the  time  of  trial :  Held,  that  the  latter  part  of  the  instruction  was  erro- 
neous, as  interest  is  not  allowable,  and  that  the  inquiry  by  the  jury 
should  have  been,  what  have  the  plaintiffs  lost  by  reason  of  the  neglect 
of  the  Commissioner?     Frazier  v.  Laughlin,  347. 

4.  A  further  instruction,  that  the  jury  might  allow  the  plaintiffs  twelve  per 
cent,  interest  on  moneys  proved  to  have  been  received  by  the  Commis- 
sioner and  not  paid  over  to  the  Treasurer,  was  held  erroneous,  for  the 
reason  that  the  law  only  allows  six  per  cent,  interest,  except  upon  the 
express  agreement  of  the  parties,    ib. 

5.  A.  and  B.  gave  a  joint  and  several  note.  B.  paid  the  note,  after  which 
his  name  was  cut  off,  and  suit  commenced  in  the  name  of  the  payee,  for 
the  use  of  B.  against  A.  At  the  request  ot  the  defendant,  the  Court  in- 
structed the  jury,  that  if  they  "believe  from  the  evidence,  that  the  note 
sued  upon  has  been  paid,  the  plaintiffs  cannot  recover : "  Held,  that  the 
instruction  was  properly  given.     Oillett  v.  Sweat,  475. 

6.  In  an  action  against  one  upon  a  joint  and  several  note  made  by  two  per- 
sons, the  Court  instructed  the  jury,  "  that  if  they  believe  from  the  evi- 
dence, that  the  note  has  been  altered,  by  cutting  off  the  name  of  one  of 
the  makers  since  the  same  was  executed,  and  without  the  knowledge 
or  consent  of  the  defendant,  that  they  will  find  for  the  defendant : " 
Held,  that  the  instruction  was  properly  given,    ib. 

7.  In  an  action  of  slander,  the  defendant  asked  the  Court  to  instruct 
the  jury,  that  "one  witness  corroborated  by  other  witnesses,  to  admis- 
sions or  other  circumstances  equivalent  in  the  opinion  of  the  jury  to 
another  witness,  is,  if  believed,  sufficient  to  make  out  a  justification  of 
the  charge  of  false  swearing  :  "  Held,  that  the  instruction  ought  to  have 
been  given,  it  being  pertinent  to  the  issue  and  evidence.  Crandall  v. 
Dawson,  556. 

See  Damages,  2,  3.    New  Trial,  5. 

INSURANCE. 


1.  In  an  action  by  a  Manufacturing  Company  against  an  Insurance  Company 
upon  policies  of  insurance,the  defendants  filed  their  plea  oinon  assumpsit, 
with  notice  of  special  matter  to  be  given  in  evidence  under  the  plea,  to  wit: 
that  the  plaintiffs  had  no  title  in  fee  simple,  or  otherwise  to  three  eighths 
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of  the  premises  upon  which  the  insured  buildings  were  erected  ;  that  the 
fact  that  they  had  a  less  estate  than  the  whole  in  the  premises  was 
fraudulently  concealed  from  the  defendants,  in  making  their  application 
for  insurance  ;  that,  at  the  time  the  policies  were  issued,  and  of  the  mak- 
ing of  the  premium  notes,  the  premises  were  incumbered  by  mortgage 
and  judgments,  &c,  upon  the  said  three  eighths,  that  certain  mechanics' 
liens  for  tha-  erection  of  said  buildings,  amounting  to  eighteen  or  twenty 
thousand  dollars,  also  existed  ;  that  said  facts  were  not  set  forth  and  dis- 
closed in  either  of  the  applications  for  insurance,  and  that  the  defendants 
had  no  knowledge  of  such  incumbrances  at  the  time  of  issuing  the  poli- 
cies, which  concealment  avoided  the  policies  under  the  13th  section  of  the 
Act  entitled  "An  Act  to  incorporate  the  Illinois  Mutual  Fire  Insurance  Com- 
pany ;"  that  subsequent  to  the  issuing  of  said  policies,  the  plaintiffs  erect- 
ed and  added  to  one  of  the  saw  mills  insured  a  furnace,  with  open  boiler, 
for  boiling  or  preparing  shingle  blocks  for  the  machine,  thereby  increas- 
ing the  risk  or  hazard  of  the  insurers,  without  any  additional  premium 
therefor;  that  said  applications  were  false  and  untrue  in  regard  to  the 
value  and  extent  of  the  flouring  mill  insured,  the  number  of  stones  ready 
for  the  manufacturing  of  flour,  &c;  and  that  the  insured  buildings  were 
intentionally  destroyed  by  fire  by  a  person  at  that  time  a  member  of  the 
plaintiff's  Company:  Held,  that,  under  this  plea  and  notice,  the  defen- 
dants had  a  right  to  avail  themselves  of  any  matter  of  defence  arising 
either  from  illegality  of  the  insurance;  from  a  non-compliance  with  some 
express  or  implied  warranty  or  condition  ;  from  the  want  of  a  proper  in- 
terest ;  from  misrepresentation  or  concealment ;  or  from  a  performance 
on  their  own  part  of  the  terms  of  the  policies. 

Ills.  M.  F.  Ins.  Co.  v.  Marseilles.  Manufac.  Co.,  236. 

2.  It  is  a  question  for  the  consideration  of  the  jury,  whether  the  addition  to 
one  of  several  insured  buildings  of  a  steam  furnace,  after  the  insurance 
is  effected,  increases  the  risk  of  the  insurers,    ib. 

3.  Policies  of  insurance  are  within  the  provisions  of  the  12th  section  of  the 
Practice  Act,  and  may  be  read  in  evidence  to  the  jury  without  proof  of 
their  execution,  unless  it  be  denied  by  plea  verified  by  affidavit,     ib. 

4.  If  the  insured  at  the  time  of  the  insurance,  have  a  less  estate  than  an  un- 
incumbered estate  in  fee  simple  in  the  premises,  it  is  their  duty  to  dis- 
close the  fact  to  the  insurers,  as  otherwise  by  concealment  of  the  true 
nature  of  their  title,  a  fraud  would  be  practiced  upon  all  the  other  mem- 
bers of  the  Company.  The  omission,  therefore,  to  state  in  their  appli- 
cation that  they  had  such  an  estate  in  fee  simple,  amounts  to  a  warranty 
that  their  title  is  such  as  is  required  by  the  charter.  Such  warranty  op- 
erates as  a  condition  precedent  to  the  assured's  right  of  recovery,  and  a 
recovery  cannot  be  had  upon  the  policy,  Avithout  an  averment,  support- 
ed by  proof  that  such  condition  has  been  complied  with.     ib. 

5.  In  an  action  on  a  policy  of  insurance  against  fire,  the  plaintiff,  on  the 
trial,  must  prove  that  he  had  an  insurable  interest  in  the  premises  before 
he  can  recover,    ib. 


See  Contkact,  6,  7.    Evidence,  16, 18,  23,  33,  45,  50.    Witness,  12. 
INTEREST. 


1.  In  an  action  at  law,  it  is  only  necessary  to  ascertain  who  has  the  legal 
interest  in  the  instrument  upon  which  the  suit  is  brought.  Under  the 
the  statute  of  Illinois,  such  interest  can  only  be  transferred  by  endorse- 
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mentin  writing;  a  mere  deliver}!-  is  insufficient  to  pass  it,  and  an  action 
can  only  be  maintained  in  the  name  of  the  person  who  has  that  interest. 
Chadsey  v.  Lewis,  153. 
2.  A  Court  of  Law  will  not  inquire  whether  a  plaintiff  sues  for  himself,  or 
as  trustee  for  some  other  person ;  it  is  sufficient,  it  he  has  the  legal  inter- 
est in  the  subject  matter  of  the  suit ;  neither  will  it  try,  in  a  collateral 
manner,  questions  which  are  peculiarly  within  the  province  of  a  Court 
of  Equity  to  determine,    ib. 

See  Chancery,  8.    Guardian  and  "Ward,  1,  2.    Instruction,  3.    Insu- 
rance, 5.     Usury.    Witness,  3,  4,  9, 12. 


JOINDER. 


When  the  same  plea  may  be  pleaded,  and  the  same  judgment  given  on  all 
the  counts  of  a  declaration,  or  wherever  the  cause  of  action  are  of  the 
same  nature,  and  may  properly  be  the  subject  of  counts  in  the  same  spe- 
cie of  action,  they  may  be  joined;  otherwise  they  cannot.  Hays\.  Bor- 
der, 46. 


JUDGMENT,  DECREE,  AND  EXECUTION. 


1.  The  principle  is  undeniable,  that  a  defendant  succeeding  on  one  plea, 
which  is  a  complete  answer  to  the  declaration,  shall  have  judgment  in 
his  favor,  in  bar  of  the  action.     Dana  v.  Bryant,  104. 

2.  When  it  is  decided  that  a  defendant  is  not  estopped  by  the  record  from 
insisting  on  the  allegations  of  his  plea,  the  judgment  on  the  finding  should 
be  interlocutory,  and  not  final,  concluding  the  plaintiff  from  the  further 
assertion  of  his  claim,     ib. 

3.  Before  any  sale  of  land  can  take  place  for  the  non-payment  of  taxes,  a 
judgment  of  the  Circuit  Court  of  the  county  where  the  land  is  situate 
must  be  rendered.     Hinman  v.  Pope,  131. 

4.  The  execution,  or  process,  which  authorises  the  sheriff  to  sell  lands  for 
taxes,  must  recite  that  a  judgment  has  been  rendered  by  a  competent 
Court  against  such  lands  for  the  non-payment  of  the  taxes  due  thereon. 
The  ninth  section  of  the  act  of  1840,  repealing  a  portion  of  the  thirty 
first  section  of  the  original  Act,  merely  dispenses  with  the  insertion  of 
the  collector's  report  in  the  process,     ib. 

5.  The  vacating  of  a  judgment,  and  granting  a  new  trial  under  the  30th 
section  of  the  Act  of  1838-9,  is  a  matter  of  right,  under  the  first  motion 
made  for  that  purpose ;  but  whether  a  second  motion  shall  be  sustained, 
is  a  matter  which  rests  in  the  sound  discretion  of  the  Court.  Vancev. 
Schuyler,  160. 

6.  Where  a  bill  in  chancery  to  set  aside  a  deed  on  the  ground  of  fraud, 
persons  were  made  parties  who,  although  heirs  of  the  grantor,  never  pre- 
tended to  have  any  title  to,  or  interest  in  the  premises  conveyed  by  such 
deed,  and  were  strangers  to  the  whole  transaction,  it  was  held,  that  any 
decree  against  thera  was  erroneous.     Draper  v.  McFarland,  310. 

7.  In  an  action  ofdebt  on  a  bond,  the  judgment  must  be  in  debt,  and  the 
Court  cannot  amend  the  verdict  by  adding  the  amount  of  the  penalty  of 
the  bond  as  the  debt,  when  omitted  by  the  jury.  It  is  a  fact  which  a  par- 
ty has  a  right  to  have  found  by  the  jury,  as  well  as  any  other  fact.  Fra- 
ziir  v.  Laughlin,  347. 

8.  The  proper  judgment  on  sustaining  a  demurrer  to  a  plea  in  abatement 
is  respondeat  ouster.    Bradshaw  v.  Morehouse,  395. 

9.  An  omission  by  the  Court  to  render  a  formal  judgment  of  respo7ideat  ous- 
ter cannot  prejudice  a  defendant,  for  he  may  notwithstanding  answer  over. 
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In  such  a  case,  should  he  fail  to  do  so,  the  Court  can  only  proceed  to 
dispose  of  it  for  want  of  a  plea.     ib. 

10.  Final  judgment,  in  bar  of  the  whole  cause  of  action,  should  not  be  ren- 
dered upon,  demurrers  to  a  portion  of  the  pleadings  only.  Parker  v. 
Smith,  411. 

11.  In  an  action  of  debt,  the  judgment  should  not  be  entered  for  an  aggre- 
gate sum,  including  the  debt,  interest  and  damages,  without  distinguish- 
ing the  amount  of  either.     Wilmans  v.  Tlte  Bank  of  Illinois,  6(57. 

12.  The  Supreme  Court  will  render  such  a  judgment  as  should  have  been 
rendered  in  the  Circuit  Court,  where  the  proper  amount  can  be  ascer- 
tained,   ib. 

See  Administrator  and  Executor,  5.  Attachment,  4,  5.  Chancery, 
3,  11,  12.  Docket.  Error,  1.  Evidence  24,  44.  Jurisdiction,  2. 
Justice  of  the  Peace,'  2.  Lien,  1,  2,  5,  9,  10.  New  Trial,  3,  4.  Non- 
suit.   Pleading,  19.    Recognizance,  1,  2.    Sale  op  Property,  1,  3. 


JUDICIAL  POWERS,  AND  ACTS. 


1.  The  laying  out  and  opening  of  roads  is  not  an  exercise  of  judicial 
powers,  but  the  presumption  is,  that  the  antecedent  proceedings  have 
been  regular,  which  presumption,  however,  is  subject  to  be  rebutted. 

Nealey  v.  Brown,  10. 

2.  The  granting  of  letters  testamentary  and  of  administration,  and  the 
taking  of  bonds  from  executors  and  administrators,  are  ministerial,  and 
not  judicial  acts.     Pritchett  v.  The  People,  525. 


JURISDICTION. 


1.  County  Commissioners  are  vested  with  exclusive  jurisdiction  over  all 
matters  in  relation   to  roads  in  their  respective  counties.    Nealey  v. 

<  Brown,  10. 

2.  A.  sued  B.  before  a  justice  of  the  peace,  and  subsequently  they  went 
before  the  justice,  and  made  an  agreement,  which  was  entered  on  his 
docket,  that  their  partnership  accounts  should  be  referred  to  arbitrators, 
of  whom  the  justice  was  one,  that  their  award  should  be  returned  to 
said  justice,  and  that  he  should  enter  up  a  judgment  in  favor  of  the  pre- 
vailing party :  Held,  that  the  justice,  by  virtue  of  the  twentieth  section 
of  the  Act  concerning  Justices  of  the  Peace  and  Constables,  had  power  to 
enter  up  a  judgment  in  such  case.     Hyatt  v.  Harmon,  379. 

3.  Partners  may  submit  their  partnership  accounts  to  the  decision  of  a 
justice  of  the  peace,  under  the  provisions  of  the  nineteenth  section  of 
the  Act  concerning  Justices  of  tlie  Peace  and  Constables,  and  he  may  enter- 
tain jurisdiction  thereof,  without  process,  by  entering  the  suit  upon  his 
docket,  and  noting  the  consent  of  the  parties,  when  he  may  proceed,  as 
in  other  cases,  provided  the  amount  at  issue  does  not  exceed  his  juris- 
diction,   ib. 

4.  A  ministerial  officer  is  protected  in  the  execution  of  the  process  of  a 
Court  of  limited  jurisdiction,  where  it  shows  upon  its  face  that  the 
Court  had  jurisdiction  of  the  subject  matter,  and  nothing  appears  to 
apprise  him  that  the  Court  had  not  also  jurisdiction  of  the  person  of 
the  defendant.    Barnes  v.   Barber,  401. 

5.  Where  there  is  an  excess,  or  an  unauthorized  assumption  of  jurisdic- 
tion by  an  inferior  Court,  both  the  party  and  the  Court  may  be  presumed 
to  be  cognizant  of  that  fact,  and  should,  therefore,  be  liable ;  but  unless 
such  excess  or  want  of  jurisdiction  be  brought  home  to  the  knowledge 
of  the  officer  executing  the  process,  either  by  something  apparent  on  its 
face,  or  by  other  matter  aliunde,  he  should  be  saved  harmless,     ib. 
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6.  The  law  in  relation  to  officers  acting  under  process  is  regarded  as  cor- 
rectly expounded  by  this  Court,  in  the  cases  of  Jackson  v.  Hobson, 
4  scam.  411,  and  Barnes  v.  Barber,  ante  401.     Parker  v.  Smith,  411. 

7.  Where  it  appeared  that  a  justiccof  the  peace  had  jurisdiction  of  the 
subject  matter  of  a  suit  before  him,  and  an  irregularity  had  occurred  in 
the  proceedings  subsequent  to  the  trial  of  the  cause,  it  was  held  that  the 
defendants  in  trespass  were  not  trespassers,     ib. 

See  Chancery,  9,  26.    Pleading,  5,  6. 
JURORS  AND  JURY. 

1.  It  is  not  a  valid  objection  to  a  verdict  in  a  criminal  case,  that  the  jury 
were  sworn  "a  true  verdict  to  render  according  to  law  and  evidence," 
and  it  is  sufficient  for  the  verdict  of  the  jury  to  state  that  "we,  the  jury, 
find  the  defendants  guilty,"  without  saying  "in  manner  and  form  as 
charged  in  the  indictment."    Eyman  v.  Tlie  People,  4. 

2.  One  of  the  jurors  who  tried  a  cause  was  security  for  costs  therein,  and 
objection  was  raised  on  that  account,  on  a  motion  for  a  new  trial :  Held, 
that  the  law  would  presume  that  the  party  had  knowledge  of  the  plead- 
ings, and  files  in  the  cause,  and  that  he  could  not  allege  surprise  as  a 
ground  for  a  new  trial;  but  the  fact  would  have  been  good  cause  of  chal- 
lenge, and  neglecting  to  avail  himself  of  it,  he  must  be  presumed  as 
having  waived  the  objection.     Bradshaw  v.  Hubbard,  390. 

3.  Where  a  juror  had  formed  and  expressed  a  decided  opinion  on  the  mer- 
its of  the  case  adverse  to  the  defendant,  and  the  fact  was  not  known  to 
the  party  or  his  counsel,  after  the  exercise  of  proper  diligence,  by  asking 
the  juror  before  he  was  sworn  whether  he  had  formed  and  expressed  an 
opinion,  it  was  held,  that  the  defendant  was  entitled  to  a  new  trial. 

Vennum  v.  Harwood,  659. 

4.  The  doctrine  on  this  subject  as  laid  down  in  the  cases  of  Smith  v. 
Eames,  Gardiner  v.  The  People,  and  Sellers  v.  Tlie  People  3.  Scam,  is  re-af- 
firmed,   ib. 

See  Garnishee,  1,  6.  Instruction.  Isurance,  2,  3.  New  Trial,  2,  5,  8. 

Verdict. 

JUSTICE  OF  THE  PEACE. 


1.  The  Circuit  Court  may,  as  a  matter  of  convenience,  take  notice  of  the  fact 
who  are  justices  of  the  peace,  for  the  county  in  which  it  is  held,  without 
strict  proof  of  their  official  character.     Livingston  v.  Kettelle,  116. 

2.  A.  sued  B.  before  a  justice  of  the  peace,  and  subsequently  they  went 
before  the  justice,  and  made  an  agreement,  which  was  entered  on  his 
docket,  that  their  partnership  accounts  should  be  referred  to  arbitrators, 
of  whom  the  justice  was  one,  that  their  award  should  be  returned  to 
said  justice,  and  that  he  should  enter  up  a  judgment  in  favor  of  the  pre- 
vailing party :  Held,  that  the  justice,  by  virtue  of  the  twentieth  section 
of  the  " Act  concerning  Justices  of  the  Peace  and  Constables,"  had  power  to 
enter  up  a  judgment  in  such  case.    Hyatt  v.  Harmon,  379. 

3.  Partners  may  submit  their  partnership  accounts  to  the  decision  of  a 
justice  of  the  peace,  under  the  provisions  of  the  nineteenth  section  of 
the  "Act  concerning  Justices  of  the  Peace  and  Constables,"  and  he  may  enter- 
tain jurisdiction  thereof,  without  process,  by  entering  the  suit  upon  his 
docket  and  noting  the  consent  of  the  parties,  when  he  may  proceed  as  in 
other  cases,  provided  the  amount  at  issue  does  not  exceed  his  jurisdic- 
tion,   ib. 

See  Appeal,  3.    Evidence,  44.    Jurisdiction,  2, 3, 7. 
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LEVY. 

See  Attachment,  2,  3,  4.    Lien,  6,  7,  8. 

LIEN. 


1.  An  attachment  is  a  lien  from  the  date  of  the  levy,  when  followed  hy  a 
judgment,  which  relates  back  to  it.     Martin  v.  Dryden,  188. 

2.  An  attaching  creditor,  who  levies  his  attachment  without  notice  of  the 
prior  deed,  either  actual  or  constructive,  acquires  alien,  which  if  perfect- 
ed by  judgment,  execution,  sale  and  deed,  will  hold  the  legal  estate,  as 
against  the  purchaser  in  the  prior  unrecorded  deed;  and  that,  too,  although 
at  the  time  of  the  levy  of  his  exection,  and  sale,  he  had  notice  of  the  deed. 
Whatever  he  had  acquired,  as  an  innocent  creditor  without  notice,  he 
has  a  right  to  perfect  and  secure  to  himself,  notwithstanding  a  subsequent 
notice,    ib. 

3.  Proceedings  under  the  Act  of  1839  to  enforce  a  mechanic's  lien  are  in 
the  nature  of  a  proceeding  in  Chancery,  and  they  are  to  be  governed  by 
the  rules  and  practice  of  that  Court.  The  same  rules  of  evidence  are  appli- 
cable, with  a  single  exception,  the  admissibility  of  parol  proof,  for  which 
the  Act  expressly  provides.  The  answer  of  the  defendant  in  such  pro- 
ceedings, therefore,  so  far  as  it  is  responsive  to  the  bill  or  petition,  is  ad- 
missible in  evidence. 

Kimball  v.  Cook,  423. 

4.  By  the  word  "creditors"  in  the  eleventh  section  of  the  Act  of  1839,  relat- 
ing to  mechanic's  lien,  is  meant,  such  as  claim  a  lien  under  the  provisions 
of  the  Act.    ib. 

5.  The  appearance  of  a  defendant  in  attachment  does  not  release  the  lien, 
for  this  can  only  be  accomplished  by  a  replevy  of  the  property  attached,or 
by  giving  security  for  the  payment  of  whatever  judgment  may  be  ren- 
dered in  the  cause,  as  provided  by  the  twenty  ninth  section  of  the  At- 
tachment Act. 

Conn  v.  Caldwell,  531. 

6.  A  steam  boat,  among  other  property,  was  levied  on  by  virtue  of  a  writ 
of  attachment,  but  by  agreement  between  the  plaintiff  in  the  writ  and 
the  Master  of  the  boat,  the  boat  was  to  proceed  on  its  voyage,  and  on 
its  return,  to  be  delivered  to  the  sheriff  subject  to  the  writ :  Held,  that 
the  lien  was  not  thereby  extinguished,  but  subsisted  as  between  the  par- 
ties to  the  suit.    ib. 

7.  Where  two  or  more  writs  oifi.fa.  are  delivered  at  different  times,  either 
to  the  same  or  different  officers,  and  no  sale  is  actually  made  of  the  de- 
fendant's goods,  the  execution  first  delivered  must  have  the  priority, 
though  the  first  seizure  may  have  been  made  on  a  subsequent  execution. 
But  where  the  goods  are  actually  sold  by  virtue  of  a  levy  made  under  a 
junior  execution,  the  sale  will  be  good,  and  the  property  cannot  after- 
wards be  taken  from  the  purchaser  by  the  senior  execution.  The  only 
remedy  of  the  party  injured  is  against  the  officer.    Rogers  v.  Dickey,  636. 

8.  A.  owed  B.  certain  rent,  and  a  constable  levied  a  distress  warrant  for  the 
same  on  personal  property  found  on  the  demised  premises,  on  the  first 
day  of  May,  1842,  said  rent  having  been  due  on  the  18th  day  of  March 
previously.  At  the  July  term  ofthe  Circuit  Court,a  judgment  was  recov- 
ered, as  required  by  the  statute  in  such  cases  for  the  rent.  C.  on  the  eighth 
day  of  said  March,  delivered  to  the  sheriff  of  the  county  an  execution  in 
his  favor  against  A,  for  collection,  and  on  the  26th  clay  of  said  May  lev- 
ied the  same  on  the  property  in  the  constable's  hands,  and  took  the  same 
from  his  possession :  Held,  that  the  sheriff  had  the  prior  lien  by  virtue 
of  the  execution  held  by  him.     ib. 
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9.  In  regard  to  judgment  liens  upon  lands  created  by  statute,  the  lien  com- 
mences with  the  judgment,  and  continues  as  long  as  the  statute  gives  it 
priority  over  other  liens;  and  the  circumstance  of  not  proceeding  upon  it, 
until  a  subsequent  lien  has  been  obtained  and  carried  into  execution,  has 
never  been  considered  as  divesting  the  first  judgment  creditor  of  his  right 
to  have  his  judgment  satisfied  out  of  the  same  lands,  if  necessary.  In  the 
case  of  mortgages,  a  subsequent  mortgagee  cannot  by  obtaining  a  decree 
for  the  sale  of  the  mortgaged  property,  obtain  precedence  over  a  prior 
mortgage,  in  respect  to  which  all  the  requisites  of  the  law  have  been  com- 
plied with ;  and  a  statutory  lien  is  as  binding  as  a  mortgage,  and  possesses 
the  same  capacity  to  hold  the  land  as  long  as  the  statute  preserves  it  in 
force,    ib. 

10.  In  the  case  of  liens  upon  lands  created  by  judgment,  which  is  matter  of 
record,  the  law  implies  notice  to  all  subsequent  incumbrancers  and  pur- 
chasers; but  in  regard  to  executions  against  personal  property,  where 
the  lien  attaches  from  the  time  of  tbe  delivery  of  the  execution  to  the 
officer,  the  purchaser  of  the  goods  is  not  presumed  to  suppose  that  the 
officer  has  committed  any  impropriety  in  the  performance  of  his  duty, 
and  is  protected  in  his  purchase,    ib. 

See  Chancery,  26.    Mortgage,  1.    Promissory  Note,  7.    Waiver,  2-5. 

LIMITATION. 

1.  A  writ  of  error  does  not  lie  until  the  final  judgment  in  bar  of  the  action  is 
entered,  and  the  statute  does  not  run  against  a  party  until  he  is  enti- 
tled to  his  writ  of  error.     Hedges  v.  Madison  Co.,  306. 

2.  Where  a  bill  showed  equity  on  its  face,  and  that  about  twenty  years  had 
elapsed  subsequent  to  the  creation  of  a  trust,  it  was  held,  that  lapse  of  time 
was  not  sufficient,  of  itself,  to  bar  that  equity.     Smith  v.  Ramsey,  373. 

See  Administrator  and  Executor,  1. 

MANDAMUS. 

It  is  the  duty  of  the  proper  officer  to  execute  and  deliver  a  good  and  per- 
fect deed  to  the  purchaser,  for  land  purchased  at  a  tax  sale.  If  he  fails, 
or  neglects  to  perform  this  duty,  he  can  be  compelled  to  perform  by  a 
writ  of  mandamus  ;  and  so,  also,  would  his  successor  in  office,  who  has 
the  same  means  of  making  a  correction.  What  a  Court  will  compel  an 
officer  to  do  by  virtue  of  this  writ,  he  may  be  permitted  to  do  volunta- 
rily.   Maxcy  v.  Clabaugh,  26. 

MARRIAGE. 
See  Dower,  1. 

MECHANIC'S  LIEN. 
See  Lien,  3,  4. 

MESNE  PROPTS. 
See  Administrator  and  Executor,  3.    Guardian  and  Ward,  2. 

MINISTERIAL  ACTS. 
See  Administrator  and  Executor,  6.    Jurisdiction,  4,  5.    Officer,  2. 

MISTAKE. 
See  Chancery,  35,  37-40.    Evidence,  18. 
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MORTGAGE. 

1.  A  mortgage,  entered  into  before  the  rendition  of  a  judgment,  and  bona  fide, 
for  a  valuable  consideration  is  a  prior  incumbrance  to  the  judgment  lien  ; 
and  the  recording  of  it  is  deemed  notice,  in  law,  to  all  subsequent  incum- 
brancers by  judgment,  &c.     Warner  v.  Helm,  220. 

2.  A  strict  foreclosure  of  a  mortgage  should  not  be  entered  where  there  are 
creditors  entitled  to  a  surplus,  who  are  not  made  parties  to  the  suit.    ib. 

See  Chancery,  32.    Usury,  4. 

NEGRO,  &c. 
i  > 

See  Certificate  of  Registry.    Damages,  2,  3.    Evidence,  14.    Inden- 
tured Servant. 

NEW  TRIAL. 


1.  It  is  not  error  for  the  Court  to  grant  a  new  trial  to  one  of  three  defendants, 
who  were  jointly  indicted  for  palpable  omission  of  duty  as  County  Com- 
missioners, and  to  refuse  the  same  to  the  others,  although  all  of  the  de- 
fendants were  jointly  indicted  and  pleaded  jointly,  and  the  motion  for  a 
new  trial  was  on  the  part  of  all.     Eyman  v.  The  People,  4. 

2.  The  rule  of  law  is  well  established,  that,  in  cases  where  the  verdict  of  the 
jury  has  been  given  contrary  to  the  evidence,  or  where  there  is  no  evi- 

•  dence  at  all  to  support  the  verdict,  the  Court  will  interfere  and  relieve 
the  party  prejudiced  by  such  finding,  by  the  granting  of  a  new  trial. 
Lowry  v.  Orr,  70. 

3.  The  vacating  of  a  judgment,  and  granting  a  new  trial  under  the  thirtieth 
section  of  the  Act  of  1838-9,  is  a  matter  of  right  under  the  first  motion 
made  for  that  purpose ;  but  whether  a  second  motion  shall  be  sustained, 
is  a  matter  which  rests  in  the  sound  discretion  of  the  Court. 

Vance  v.  Schuyler,  160. 

4.  To  bring  a  suit  into  the  Supreme  Court  for  reversal  on  account  of  the  in- 
sufficiency of  evidence  in  the  Court  below  to  sustain  its  decision,  a  mo- 
tion should  be  made  in  the  latter  Court  to  set  aside  the  finding  as  being 
against  evidence,  and  to  grant  a  new  trial ;  if  the  Court  overrule  such 
motion,  and  its  decision  is  excepted  to,  the  judgment  may  be  assigned 
for  error.    Barnes  v.  Barber,  401. 

5.  A  new  trial  will  not  always  be  granted,  even  if  the  jury  find  against  the 
weight  of  evidence,  against  the  instructions  of  the  Court,  or  through 
misdirection  of  the  Court  on  a  point  of  law,  provided  the  Court  is  satis- 
fied that  justice  has  been  done.     Oillett  v.  Sweat,  .475. 

6.  It  is  a  general  rule,  that  Courts  will  not  grant  new  trials,  to  enable  the 
plaintiff  to  recover  vindictive  damages  merely ;  but  if  he  be  entitled  to 
nominal  damages  only,  and  the  action  be  brought  to  try  a  question  of 
permanent  right,  a  new  trial  may  be  granted.    Plumleigh  v.  Daioson,  544. 

7.  Where  no  exception  is  taken  in  the  Circuit  Court  to  the  overruling  of  a 
motion  for  a  new  trial,  the  correctness  of  such  decision  cannot  be  in- 
quired into  in  the  appellate  Court.     Miller  v.  Dobson,  572. 

8.  Where  a  juror  had  formed  and  expressed  a  decided  opinion  on  the  merits  of 
the  case  adverse  to  the  defendant,  and  the  fact  was  not  known  to  the 
party  or  his  counsel,  after  the  exercise  of  proper  diligence,  by  asking  the 
juror  before  he  was  sworn,  whether  he  had  formed  and  expressed  an 
opinion,  it  was  held,  that  the  defendant  was  entitled  to  a  new  trial.  Ven- 
num  v.  Harwood,  659. 

VOL.    VI.  90 
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NONSUIT. 

1.  If  a  plaintiff,  in  the  Circuit  Court,  suffers  a  voluntary  nonsuit,  he  is  pre- 
cluded from  prosecuting  an  appeal  or  writ  of  error.  He  may,  however, 
by  suffering  a  judgment  in  bar  to„go  against  him,  entitle  himself  to  a  re- 
vision of  the  cause  on  appeal,  or  writ  of  error ;  but  if  he  prefer  to  suffer 
a  nonsuit,  his  only  remedy  is  found  in  the  Court  in  which  the  action  was 
commenced,  by  motion  to  set  aside  such  nonsuit,  when  entered  with 
leave  to  make  such  motion,  or  in  the  institution  of  proceedings  de  novo  in 
that  or  some  other  Court  having  original  jurisdiction  of  the  subject  mat- 
ter.   Barnes  v.  Barber,  401. 

2.  In  an  action  ex  delicto,  where  there  are  several  joint  defendants,  a  plaintiff" 
is  not  precluded  from  prosecuting  an  appeal,  or  writ  of  error,  for  the  re- 
versal of  the  judgment  of  the  Court  discharging  any  one  or  more  of  the 
defendants  in  such  suit,  either  on  the  pleadings  or  the  evidence,  although, 
as  to  such  defendants,  the  plaintiff  is  subjected  to  a  judgment  of  nonsuit. 
ib. 

NOTARIAL  PROTEST. 

See  Bill  of  Exchange,  2.    Evidence,  7. 
NOTICE. 

1.  A  notice  of  the  taking  of  depositions  need  not  state  the  residence  of  the 
witnesses.    Hays  v.  Borders,  46. 

2.  One  who  purchases  without  notice  of  an  equity,  is  not  affected  by  such 
equity.    Moore  v.  Hunter,  317. 

3.  Every  purchaser  is  presumed  to  have  notice  of  any  defect  of  title,  ap- 
parent upon  the  face  of  his  Patent,  but  he  is  not  required  to  look  for  a 
latent  defect  in  the  chain  of  assignments  recited  in  the  Patent,  where 
such  assignments  purport  to  have  been  made  by  the  proper  person,    ib. 

4.  The  recording  of  a  deed,  not  required  by  law  to  be  recorded,  is  not  no- 
tice to  any  one.    ib. 

5.  Several  tracts  of  land  and  town  lots,  after  being  duly  advertised  by  the 
sheriff,  were  offered  by  him  for  sale  on  execution  in  separate  pieces,  but 
no  bid  was  made  for  either  of  them.  They  were  then  offered  for  sale,  en 
masse,  and  were  struck  off  to  one,  who  was  the  attorney  of  record  of  the 
judgment  creditor,  in  his  own  right :  Held,  that,  as  he  did  not  purchase 
as  an  attorney,  but  in  his  own  right,  he  must  be  regarded  as  a  third  per- 
son, but  would  be  chargable  with  notice  of  all  irregularities,  if  any,  and 
should  have  an  opportunity  of  explaining  away  those  circumstances 
which  might  defeat  his  title.     Day  v.  Graham,  435. 

See  Attachment,  2,  4.  Bill  of  Exchange,  2,  3,  4.  Evidence,  7.  8,  43. 
Lien,  2.  Mortgage,  1.  Promissory  Note,  4.  Sale  of  Property,  5-7. 

OATH. 

See  Chancery,  13. 

OBLIGATION,  JOINT  AND  SEVERAL. 

See  Promissory  Note,  1,  2,  5,  6. 

OFFICER. 

1.  The  law  in  relation  to  officers  acting  under  process  is  regarded  as  cor- 
rectly expounded  by  this  Court,  in  the  cases  ohjackson  v.  Hobson,  4  Scam. 
411,  and  Barms  v.  Barber,  ante  401.     Parker  v.  Smith,  411. 
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2.  It  is  a  general  principle  of  the  law  that  the  ministerial  acts  of  an  officer 
de  facto  are  valid  and  effectual,  when  they  concern  the  public  and  the 
rights  of  third  persons,  although  it  may  appear  that  he  has  no  legal  or 
constitutional  right  to  the  office.  The  interests  of  the  community  im- 
peratively require  the  adoption  of  such  a  rule.  Pritchett  v.  The  People,  525. 

3.  Whether  one  who  exercised  the  functions  of  a  Probate  Justice  by  grant- 
ing letters  of  administration  and  approving  the  usual  bond,  was  at  the 
time  an  officer  de  jure,  cannot  be  inquired  into  collaterally  in  a  suit  upon 
such  bond.  For  the  purposes  of  such  suit  it  is  sufficient  if  he  was  de 
facto  the  Probate  Justice,    ib. 

4.  To  constitute  an  officer  de  facto,  there  must  be  some  color  of  right  to  the 
office,  or  an  acquiescence  on  the  part  of  the  public  for  such  a  length  of 
time,  as  to  authorize  the  presumption,  at  least,  of  a  colorable  election  or 
appointment,    ib. 

See  Lien,  7.    Jurisdiction,  4-7.    Mandamus.    Penalty,  1,  4.    Sale  of 

Property,  5-8. 

ONUS  PROBAND! 
See  Evidence,  25,  83,  35, 41, 47,  49, 55,  57,  58.  Garnishee,  1.  Pleading,  17. 

ORDINANCE. 

See  Constitutional  Law,  2. 

OWNER. 

The  term  " owner,"  or  " ownership''1  as  applied  to  land,  means  a  fee  simple 
estate.    Ills.  M.  F.  Ins.  Go.  v.  Marseilles  Manufac.  Co.  237. 

PAROL  EVIDENCE. 

See  Evidence,  6,  9, 11, 17,  21-23,  40,  51,  52.    Lien,  3. 

PARTIES  TO  SUITS. 

See  Chancery,  1-4. 

PARTITION. 

1.  In  a  suit  for  partition  of  lands,  under  the  statute,  the  defendant  is  not, 
as  in  suits  of  Equity,  required  to  make  discovery,  or  even  to  answer  the 
petition  under  oath ;  and  the  testimony  is  not  necessarily  taken  by  de- 
positions, but  may  be  introduced  viva  voce,  at  the  hearing.  The  proceed- 
ings are  summary,  and  in  rem.    LouvaUe  v.  Menard,  89. 

2.  The  only  duty  of  the  Court  on  the  hearing  of  a  petition  for  partition,  is  to 
ascertain  the  respective  legal  interests  of  the  parties  in  the  premises,  and 
direct  a  division  among  them  accordingly.  Questions  affecting  their 
equities  must  be  determined  by  some  other  appropriate  remedy.  When 
a  partition  is  consummated  by  the  approval  of  the  report  of  the  commis- 
sioners, the  tenancy  is  dissolved  and  each  proprietor  holds  the  portion 
allotted  to  him  in  severalty,  and  his  claim  on  the  residue  is  extinguished 
at  law.    ib. 

PARTNERSHIP. 

See  Evidence,  10.    Trust  and  Trustee,  1. 

PART  PERFORMANCE. 

See  Pleading,  21. 


740  IKDEX. 

PATENT. 
A  patent  affords  a  legal  presumption  that  it  was  properly  issued,  if  it  is 
regular  on  its  face,  and  upon  which  it  is  safe  for  subsequent  purchasers 
to  rely.    Moore  v.  Hunter,  317. 

See  Notice,  3.    Recorder,  &c.  1,  2. 

PENALTY. 

1.  The  19th  section  of  the  "Act  concerning  judgments  and  executions"  ap- 
proved January  17,  1825,  which  exempts  from  execution  certain  articles 
of  personal  property,  provides,  that  if  any  sheriff,  or  other  officer,  shall 
take  or  seize  any  of  said  articles  of  property  by  virtue  of  any  execution, 
he  shall  be  liable  to  the  party  injured  for  three  times  the  value  thereof, 
to  be  recovered  by  action  of  trespass,  Avith  costs  of  suit.  The  treble  value 
of  the  property  is  given  by  way  of  penalty,  and  the  party  seeking  to  re- 
cover it  must  declare  as  for  a  penalty.     Pace  v.  Vaughan,  30. 

2.  It  is  a  general  rule  in  pleading,  that  in  an  action  founded  on  a  statute, 
the  declaration  should  show  specially  that  the  case  comes  within  the  pro- 
visions of  the  statute.  The  party  claiming  the  penalty  must  show  clearly 
a  state  of  case  which  entitles  him  to  recover  it.  Although  no  particular 
form  of  declaration  is  required  by  the  aforesaid  statute,  still  the  general 
rule  applies  in  this  case.    ib. 

3.  If  the  injured  party  declares  in  the  common  form  of  the  action  of  tres- 
pass, without  any  reference  to  the  statute,  he  is  only  entitled  to  recover 
simple  damages  for  the  trespass;  but  if  he  claims  the  penalty,  he  should 
declare  specially  on  the  statute,    ib. 

4.  This  statute  only  gives  the  penalty  against  the  officer  levying  the  execu- 
tion ;  the  plaintiff  in  the  execution  cannot  be  made  a  party  to  the  suit.  ib. 

5.  Where  the  performance  of  a  thing  is  secured  by  a  penalty,  the  doing  of 
the  thing,  and  not  the  payment  of  the  penalty,  is  considered  the  sub- 
stance of  the  transaction.  The  parties  may,  however,  stipulate  that  the 
obligor  shall  have  the  option,  either  to  do  the  thing,  or  pay  the  penalty ; 
but  such  a  construction  will  not  be  given  to  the  instrument,  unless  it  is 
clear  from  the  face  of  it,  that  such  was  the  intention  of  the  parties. 
Broadwell  v.  Broadtcell,  600. 

See  Judgment,  &c,  7.    Sale  of  Property,  7. 

PLEADING. 

1.  In  a  suit  upon  a  bond,  conditioned  for  the  payment  of  a  specified  sum 
whenever  the  obligor  shall  be  released  from  another  penal  bond,  previ- 
ously executed,  and  said  bond  shall  be  cancelled,  it  was  not  averred  in 
the  declaration  that  the  obligor  had  been  released  or  discharged  from 
the  obligation  of  such  bond:  Held,  that  the  declaration  was  bad.  Hart  v. 
Tolman,  Adm'r,  1. 

2.  Held,  also,  that,  although  one  count  referred  to  the  original  bond,  and 
an  attempt  was  made  to  produce  it  as  an  exhibit,  but  neither  the  bond 
or  the  condition  thereof,  nor  the  manner  of  its  release,  was  set  out  in  the 
pleadings,  the  Court  would  not  go  out  of  the  pleadings  to  ascertain  the 
character  of  the  obligation,    ib. 

3.  In  an  action  against  a  sheriff,  or  other  officer,  for  taking  property  ex- 
empt from  execution,  if  the  plaintiff  declare  in  the  common  form  of  tres- 
pass, without  any  reference  to  the  statute  "concerning  judgments  and  ex- 
ecutions," approved  February  17,  1825,  he  is  only  entitled  to  recover  sim- 
ple damages  for  the  trespass ;  but  if  he  claim  the  penalty,  the  treble  value 
of  the  property,  he  should  declare  specially  on  the  statute,  as  for  a  pen- 
alty.    Pace  v.  Vaughan,  30. 
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4.  In  an  action  founded  on  a  statute,  the  declaration  should  show  specially 
that  the  case  comes  within  the  statute.  The  party  claiming  must  show 
clearly  a  state  of  case  which  entitles  him  to  recover  it.  Although  no  par- 
ticular form  of  declaration  is  required  by  the  aforesaid  statute  the  rule 
still  applies,    ib. 

5.  To  justify  the  issuing  of  process  to  a  foreign  county,  the  declaration 
should  contain  an  averment  that  the  defendant  specifically  promised  to 
pay  the  sums  of  money  mentioned  therein  to  the  plaintiff,  in  the  county 
where  the  suit  is  commenced  ;  or,  that  the  cause  of  action  accrued,  and 
the  plaintiff  resided  at  the  time  of  the  commencement  of  the  suit  in  the 
latter  county. 

Clark,  Adm'r,  v.  Clark,  Adm'r,  33. 

6.  An  averment,  as  follows,  to  wit :  "And  the  said  plaintiff  avers  that  the 
said  cause  of  action  and  indebtedness  from  defendant  to  the  plaintiff  ac- 
crued due  in  the  county  of  Knox  aforesaid,  and  that  the  contracts  upon 
which  the  said  defendant  became  indebted  to  said  plaintiff,  accrued  and 
were  made  in  said  Knox  county,"  is  not  sufficient  to  confer  jurisdiction 
on  the  Circuit  Court;  of  that  county,  it  not  being  a  clear  and  distinct  aver- 
ment of  the  facts  necessary  to  be  stated,    ib. 

7.  It  is  a  general  rule  in  pleading,  that  a  party  confesses  all  such  traversa- 
ble allegations  on  the  opposite  side  as  he  does  not  controvert.  The  omis- 
sion by  him  to  traverse  material  facts  alleged  by  his  adversary,  is  con- 
sidered as  an  admission  of  them.  What  he  thus  concedes  on  the  record, 
he  is  not  permitted  afterwards  to  contradict.     Dana  v.  Bryant,  104. 

8.  To  this  general  rule,  however,  there  are  exceptions.  One  of  them  is  in 
the  case  of  dilatory  pleas.  Such  pleas  do  not  go  to  the  merits  of  the  ac- 
tion, but  merely  oppose  some  matter  of  form  to  the  further  progress  of 
the  case.  Another  exception  is  in  the  case  of  a  new  assignment.  The  of- 
fice of  a  new  assignment  is  to  obviate  a  difficulty  occasioned  by  the  gener- 
ality of  the  declaration,and  the  defendant  is  required  to  plead  to  it  anew, 
leaving  out  of  question  the  original  plea  tendered  to  the  declaration,    ib. 

9.  Again,  the  rule  is  not  held  to  be  applicable  to  pleadings  in  estoppel.  A 
plea  in  estoppel,  instead  of  confessing  the  allegations  of  the  opposite  par- 
ty, neither  admits  them,  as  in  the  case  of  a  plea  in  confession  and  avoid- 
ance, nor  denies  them,  as  in  the  case  of  a  plea  of  traverse,  but  alleges 
some  new  matter,  which  being  inconsistent  with  those  allegations,  pre- 
cludes the  party  from  availing  himself  of  them.    ib. 

10.  A  party,  who  has  been  unsuccessful  in  pleading  an  estoppel,  is  not  af- 
terwards precluded  from  confessing  and  avoiding,  or  traversing  the  alle- 
gations of  his  adversary.  The  issue  presented  by  the  estoppel,  is  not  to 
determine  the  truth  and  validity  of  the  particular  facts  pleaded,  but  the 
right  and  power  of  the  party  to  insist  on  them  as  a  defence.  This  is  the 
only  question  to  be  decided.  If  the  estoppel  is  sustained,  the  other  party 
is  concluded  from  making  the  allegations  he  has  interposed.  If  disallow- 
ed, the  party  who  has  admitted  nothing  by  pleading  it,  may  then  pre- 
sent his  answer  to  the  allegations.  The  question  seems,  therefore,  to  be 
a  preliminary  one,  which  may  not  necessarily  dispose  of  the  whole  case, 
and  should  be  first  decided,  where  there  are  other  questions  of  fact  to  be 
tried,    ib. 

11.  In  an  action  by  a  ManufacturingCompany  against  an  Insurance  Company 
upon  policies  of  insurance,the  defendants  filed  their  plea  oinon  assumpsit, 
with  notice  of  special  matter  to  be  given  in  evidence  under  the  plea,  to  wit: 
that  the  plaintiffs  had  no  title  in  fee  simple,  or  otherwise  to  three  eighths 
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of  the  premises  upon  which  the  insured  buildings  were  erected  ;  that  the 
fact  that  they  had  a  less  estate  than  the  whole  in  the  premises  was 
fraudulently  concealed  from  the  defendants,  in  making  their  application 
for  insurauce  ;  that,  at  the  time  the  policies  were  issued,  and  of  the  mak- 
ing of  the  premium  notes,  the  premises  were  incumbered  by  mortgage 
and  judgments,  &c,  upon  the  said  three  eighths,  that  certain  mechanics' 
liens  for  the  erection  of  said  buildings,  amounting  to  eighteen  or  twenty 
thousand  dollars,  also  existed  ;  that  said  facts  were  not  set  forth  and  dis- 
closed in  either  of  the  applications  for  insurance,  and  that  the  defendants 
had  no  knowledge  of  such  incumbrances  at  the  time  of  issuing  the  poli- 
cies, which  concealment  avoided  the  policies  under  the  13th  section  of  the 
Act  entitled  "An  Act  to  incorporate  tJis  Illinois  Mutual  Fire  Insurance  Com- 
pany ;"  that  subsequent  to  the  issuing  of  said  policies,  the  plaintiffs  erect- 
ed and  added  to  one  of  the  saw  mills  insured  a  furnace,  with  open  boiler, 
for  boiling  or  preparing  shingle  blocks  for  the  machine,  thereby  increas- 
ing the  risk  or  hazard  of  the  insurers,  without  any  additional  premium 
therefor ;  that  said  applications  were  false  and  untrue  in  regard  to  the 
value  and  extent  of  the  flouring  mill  insured,  the  number  of  stones  ready 
for  the  manufacturing  of  flour,  &c;  and  that  the  insured  buildings  were 
intentionally  destroyed  by  fire  by  a  person  at  that  time  a  member  of  the 
plaintiff's  Company:  Held,  that,  under  this  plea  and  notice,  the  defen- 
dants had  a  right  to  avail  themselves  of  any  matter  of  defence  arising 
either  from  illegality  of  the  insurance;  from  a  non-compliance  with  some 
express  or  implied  warranty  or  condition  ;  from  the  want  of  a  proper  in- 
terest ;  from  misrepresentation  or  concealment ;  or  from  a  performance 
on  their  part  of  the  terms  of  the  policies. 

Ills.  M.  F.  Ins.  Co.  v.  The  Marseilles  Manufac.  Co.,  236. 

12.  The  province  of  a  declaration  is,  to  exhibit  upon  the  record  the  ground 
of  the  plaintiff's  cause  of  action,  as  well  for  the  purpose  of  notifying  the 
defendant  of  the  precise  character  of  those  grounds,  as  of  regulating  his 
own  proofs.  When  it  performs  such  office  in  such  manner  as  to  leave  no 
doubt  on  the  mind  of  the  defendant,  either  as  to  the  nature  or  origin 
of  the  plaintiff 's  claim,  it  ought  not,  on  principle,   to  be  adjudged  bad. 

Cook  v.  Scott,  333. 

13.  A  plea  amounting  to  the  general  issue  is  bad  on  special  demurrer,    ib. 

14.  Where  a  plea  and  replication  involve  a  mixed  question  of  the  law  and 
fact,  it  is  within  the  province  of  the  jury,  to  try  the  issue  formed,  under 
the  instructions  of  the  Court,    ib. 

15.  In  an  action  of  replevin,  the  defendant  may  plead  in  bar,  property  in 
himself  or  in  a  stranger,  and  if  he  succeed  on  the  trial,  he  will  be  entitled 
to  a  return  of  the  property,  and  to  damages  for  the  detention  thereof. 
It  is  not  necessary,  that  he  should  connect  himself  with  the  title  of  the 
stranger.  It  is  sufficient  for  him,  that  the  right  of  property  is  not  in  the 
plaintiffs,  who  must  recover  on  the  strength  of  his  title.  Andersonv.  Tall- 
cott,  365. 

16.  In  replevin,  there  is  strictly  no  plea  of  the  general  issue.  The  plea  of 
non  cepit  merely  puts  in  issue  the  taking  of  the  property,  and  admits  the 
right  of  property  to  be  in  the  plaintiff,  and  if  the  defendant  succeed 
thereon,  he  is  not  entitled  to  a  return  of  the  property.  To  entitle  him 
to  this,  he  must  contest  the  plaintiff's  right  to  the  property,  by  a  formal 
traverse  thereof,  or  by  pleading  specially  that  the  right  of  property  is 
in  some  one,  other  than  the  plaintiff,     ib. 

17.  If  a  defendant  in  replevin  plead  property  in  himself,  or  a  third  person, 
he  must,  in  the  same  plea,  traverse  the  plaintiff's  allegation  of  right,  as  the 
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allegation  of  property  as  aforesaid  is  merely  inducement  to  the  traverse 
of  the  plaintiff's  right.  The  plaintiff  must  take  issue  upon  the  traverse 
and  not  upon  the  inducement,  and  the  onus  probandi  is  upon  him.  The 
defendant  is  only  bound  to  disprove  what  the  plaintiff  must  prove,  in 
order  to  sustain  his  right,    ib. 

18.  To  an  action  of  replevin,  the  defendant  pleaded  that  he  was  a  deputy 
marshal  of  the  United  States  for  the  District  of  Illinois,  and  as  such  seized 
the  goods  mentioned  in  the  plaintiff's  declaration  by  virtue  -of  a  fieri 
facias,  issued  out  of  the  Circuit  Court  for  said  district,  on  a  judgment  re- 
covered therein  by  William  Montross  against  Cyrus  K.  Anderson  for 
$835.90,  and  that  the  goods  were  the  property  of  said  Anderson,  and  Ro- 
dolph  W.  Paddleford,  one  of  the  plaintiffs  in  this  case,  as  partners,  and 
liable  to  seizure  on  the  fieri  facias;  he  also  justified  in  other  pleas  as  in 
this  plea,  but  alleging  that  the  goods  were  the  property  of  Cyrus  K.  An- 
derson alone :  Held,  that  these  pleas  were  defective  in  not  traversing  the 
plaintiff's  allegation  of  right  to  the  property,  but  that  such  defect  was 
cured  by  the  plaintiff's  replication  of  right  of  property  in  them.    ib. 

19.  Where  there  is  a  good  count  in  a  declaration  to  support  the  judgment, 
a  motion  in  arrest  of  judgment  cannot  prevail.  Bradshaio  v.  Hubbard,  390. 

20.  In  debt  on  a  bond,  the  plea  of  non  est  factum  only  puts  in  issue  the  ex- 
ecution of  such  a  bond  as  is  declared  on.  The  introduction  of  a  bond, 
corresponding  with  that  set  out  in  the  declaration,  will  support  this  issue. 

Pritchett  v.  The  People,  525. 

21.  A.  sued  B.  and  others  in  assumpsit,  to  recover  damages  sustained,  in 
consequence  of  being  prevented  by  the  defendants  from  performing  a 
special  verbal  contract  to  furnish  materials  and  perform  labor.  He  al- 
leged in  his  declaration  a  partial  performance  on  his  part,  and  that  he 
was  prevented  by  the  defendants  from  completing  the  contract.  The 
testimony  adduced  by  the  plaintiff  tended  to  prove  his  case,  with  the  ex- 
ception of  the  allegation  that  he  was  prevented  by  the  defendants  from 
completing  the  contract.  The  jury  rendered  a  verdict  in  his  favor,  and 
the  defendants  moved  for  a  new  trial,  which  motion  was  overruled  by  the 
Court.  Held,  that  the  averment  of  plaintiff  that  he  was  prevented  by  de- 
fendants from  performing  his  part  of  the  contract,  was  a  material  aver- 
ment, and  that,  without  proof  thereof,  he  was  not  entitled  to  recover,  and 
that  the  Court  should  have  granted  a  new  trial.     Wise  v.  Chaney,  562. 

22.  To  an  action  upon  notes  given  to  the  School  Commissioner  of  a  county, 
it  was  pleaded  that  the  consideration  was  a  sale  by  the  commissioner  of 
a  portion  of  the  sixteenth  section,  and  a  conveyance  thereof  to  the  de- 
fendant; and  that  the  consideration  had  failed  in  this,  that  the  State  had 
conveyed  the  title  in  fee  to  others ;  and  the  plea  was  demurred  to  :  Held, 
that  the  plea  was  bad,  because  it  did  not  clearly  show  how  the  considera- 
tion had  failed.     Evans  v.  School  CorrCr  of  Greene  Co.,  654. 

23.  Every  intendment  in  pleading,  where  the  plea  is  uncertain,  is  most 
strongly  against  the  pleader,    ib. 

24.  A  plea  of  failure  of  consideration  in  notes  given  for  the  purchase  of 
school  lands,  on  the  ground  of  a  sale  to  others,  should  set  out  that  no 
Patent  had  issued  to  the  defendant  prior  to  the  Patents  to  others,  and 
that  the  latter  were  not  so  issued  to  them  to  secure  his  title  to  them,  as 
his  assignees,    ib. 

25.  The  doctrine  in  regard  to  a  plea  of  failure  of  consideration,  is  laid  down 
in  Poole  v.  Vanlandingham,  Bre.  22,  and  Bradshaio  v.  Newman,  94,  re- 
affirmed,   ib. 


See  Judgment,  &c,  1,  2,  8-10.    Penalty,  1-3. 
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PLEDGE. 

See  Garnishee,  3. 

POSSESSION. 

Where  the  possession  of  land  is  relied  upon  for  any  legal  purpose,  in  the 
absence  of  paper  title,  it  should,  in  the  language  of  the  law,  be  a  pedis  pos- 
session an  actual  occupancy  of  the  premises  in  question. 

Ills.  M.  F.  Ins.  Co.  v.  Marseilles  Manufac.  Co.,  237. 

See  Evidence,  24. 
PRACTICE. 

1.  In  an  action  of  debt  on  bond,  although  one  count  referred  to  the  original 
bond,  and  an  attempt  was  made  to  produce  it  as  an  exhibit,  but  neither 
the  bond  nor  the  condition  thereof,  nor  the  manner  of  the  release,  was 
set  out  in  the  pleadings  the  Court  would  not  go  out  of  the  pleadings  to 
ascertain  the  character  of  the  obligation.    Hart  v.  Tolman,  1. 

2.  The  principle  is  undeniable,  that  a  defendant  succeeding  on  one  plea, 
which  is  a  complete  answer  to  the  declaration,  shall  have  judgment  in 
his  favor,  in  bar  of  the  action.     Dana  v.  Bryant,  104. 

3.  "When  it  is  decided  that  a  defendant  is  not  estopped  by  the  record  from 
insisting  on  the  allegations  of  his  plea,  the  judgment  on  the  finding 
should  be  interlocutory,  and  not  final,  concluding  the  plaintiff  from  the 
further  assertion  of  his  claim,     ib. 

4.  The  Circuit  Court  may,  as  a  matter  of  convenience,  take  notice  of  the 
fact  who  are  justices  of  the  peace  for  the  county  in  which  it  is  held,  with- 
out strict  proof  of  their  official  character.    Livingston  v.  Kettelle,  116. 

5.  Courts  of  Equity  are  not  bound  down  by  the  literal  expressions  of  a  stat- 
ute, but  where  a  case  is  found  to  be  within  the  equity  of  the  provision,  it 
is  held  to  be  within  the  provision  itself.    Davis  v.  Harkness,  173. 

6.  A  bill  of  exceptions  was,  on  motion,  allowed  to  be  amended  by  the 
Judge  who  tried  the  cause  by  affixing  his  seal  thereto,  although  the 
Judge  was  not  in  office  at  the  time  of  such  amendment. 

Frazier  v.  Laughlin,  185. 

7.  A  strict  foreclosure  of  a  mortgage  should  not  be  entered  where  there  are 
creditors  entitled  to  a  surplus,  who  are  not  made  parties  to  the  suit. 

Warner  v.  Helm,  220. 

8.  If  a  substantial  amendment  of  a  declaration  is  made,  the  defendant  is  en- 
titled to  a  continuance,  without  being  required  to  show  that  the  party  is 
surprised  by  the  amendment. 

Ms.  M.  F.  Ins.  Co.  v.  Marseilles  Manufac.  Co.,  236. 

9.  Policies  of  insurance  are  within  the  provision  of  the  12th  section  of  the 
Practice  Act,  and  may  be  read  in  evidence  to  the  jury,  without  proof  of 
their  execution  unless  it  be  denied  by  plea  verified  by  affidavit,    ib.  237. 

10.  A.  recovered  a  judgment  against  B.  on  which  execution  duly  issued. 
Subsequently  an  alias  fi.  fa.  was  issued  and  levied  on  certain  real  estate, 
appraisers  selected  and  sworn,  but  they  not  being  able  to  agree,  the  fi.  fa. 
was  returned  by  the  sheriff.  Afterwards,  a  pluries  was  issued  and  levied 
on  the  same  property,  appraisers  selected,  two  of  whom  agreed  in  their 
valuation,  but  the  other  stated  that  he  did  not  think  it  "worth  that 
much,"  and  this  execution  was  also  returned.  The  first  execution  was 
issued  and  levied  without  the  knowledge  or  consent  of  the  plaintiff,  so 
that  he  had  no  opportunity  of  selecting  other  real  estate,  which  the  de- 
fendant had,  on  which  to  make  the  levy.  A  motion  to  set  aside  the  levy 
and  for  a  new  execution,  supported  by  an  affidavit  of  these  facts,  was 
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made,  and  allowed  by  the  Circuit  Court :  Held,  that  the  motion  was  prop- 
erly allowed.     Evans  v.  Landon,  307. 

11.  Where,  in  a  bill  in  chancery  to  set  aside  a  deed  on  the  ground  of  fraud, 
persons  were  made  parties,  who,  although  heirs  of  the  grantor,  never 
pretended  to  have  any  title  to  or  interest  in  the  premises  conveyed  by 
such  deed,  and  were  strangers  to  the  whole  transaction,  it  was  held,  that 
any  decree  against  them  was  erroneous.     Draper  v.  McFarland,  310. 

12.  If  the  complainant  in  a  bill  waive  the  oath  of  the  defendant,  and  the 
defendant  files  his  answer  under  oath,  the  Court  will  give  no  further 
effect  to  such  answer,  than  if  it  had  not  been  sworn  to. 

Moore  v.  Hunter,  317. 

13.  After  the  commencement  of  a  suit  by  certain  individuals  as  County 
Commissioners,  one  of  them,  whose  term  of  office  had  expired  before  the 
trial,  was  called  as  a  witness  on  the  trial,  and  he  was  permitted  to  tes- 
tify :  Held,  that,  as  it  was  unnecessary  to  have  brought  the  suit  in  their 
individual  names,  and  as  he  had  ceased  to  be  a  Commissioner,  he  was  a 
competent  witness.     Frazier  v.  Laughlin,  347. 

14.  The  proper  judgment  on  sustaining  a  demurrer  to  a  plea  in  abatement 
is  respondeat  ouster.    Bradshaw  v.  Morehouse,  395. 

15.  An  omission  by  the  Court  to  render  a  formal  judgment  of  respondeat 
ouster  cannot  prejudice  a  defendant ;  for  he  may,  notwithstanding,  an- 
swer over.  In  such  a  case,  should  he  fail  to  do  so,  the  Court  can  only 
proceed  to  dispose  of  it  for  want  of  a  plea.    ib. 

16.  If  a  plaintiff  in  the  Circuit  Court  suffers  a  voluntary  nonsuit,  he  is  pre- 
cluded from  prosecuting  an  appeal  or  writ  of  error.  He  may,  however, 
by  suffering  a  judgment  in  bar  to  go  against  him,  entitle  himself  to  a  re- 
vision of  the  cause  on  appeal,  or  writ  of  error;  but  if  he  prefer  to  suffer 
a  nonsuit,  his  only  remedy  is  found  in  the  Court  in  which  the  action  is 
commenced,  by  motion  to  set  aside  such  nonsuit,  when  entered  with 
leave  to  make  such  motion,  or  in  the  institution  of  proceedings  de  now 
in  that,  or  some  other  Court  having  original  jurisdiction  of  the  subject 
matter     Barnes  v.  Barber,  401. 

17.  In  the  action  ex  delicto,  where  there  are  several  joint  defendants,  a  plain- 
tiff is  not  precluded  from  prosecuting  an  appeal,  or  writ  of  error  for  the 
reversal  of  the  judgment  of  the  Court  discharging  any  one  or  more  of 
the  defendants  in  such  suit,  either  on  the  pleadings  or  the  evidence, 
although  as  to  such  detendants,  the  plaintiff  is  subjected  to  a  judgment 
of  nonsuit,     ib. 

18.  To  bring  a  suit  into  the  Supreme  Court  for  reversal  on  account  of  the 
insufficiency  of  evidence  in  the  Court  below  to  sustain  its  decision,  a  mo- 
tion should  be  made  in  the  latter  Court  to  set  aside  the  finding  as  being 
against  evidence,  and  to  grant  a  new  trial ;  if  the  Court  overrule  such 
motion,  and  its  decision  is  excepted  to,  the  judgment  may  be  assigned  for 
error,    ib. 

19.  Final  judgment,  in  bar  of  the  whole  cause  of  action,  should  not  be  ren- 
dered upon  demurrers  to  a  portion  of  the  pleadings  only. 

Parker  v.  Smith,  411. 

20.  It  is  a  general  rule,  that  when  the  overruling  of  a  motion  for  a  new 
trial,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  is  assigned 
for  error,  it  should  appear  to  the  Court  that  all  the  evidence  given  on 
the  trial  below  is  preserved  for  their  consideration.  But  the  Court, 
however,  will  be  satisfied  if  it  has  before  it  all  testimony  upon  which  its 
judgment  is  to  be  predicated.     Stickney  v.  Cassell,  418. 

21.  Objections  to  depositions  must  be  made  before  the  trial,  otherwise  they 
will  be  considered  as  waived.     Kimball  v.  Cook,  423. 

VOL.    VI.  91 
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22.  Proceedings  under  the  Act  of  1839  to  enforce  a  mechanic's  lien  are  in 
the  nature  of  a  proceeding  in  Chancery,  and  they  are  to  be  governed  by 
the  rules  and  practice  of  that  Court.  The  same  rules  of  evidence  are  ap- 
plicable, with  a  single  exception,  the  admissibility  of  parol  proof,  for 
which  the  Act  expressly  provides.  The  answer  of  the  defendant  in  such 
proceedings,  therefore,  so  far  as  it  is  responsive  to  the  bill  of  petition,  is 
admissible  in  evidence,     ih. 

23.  A  sale  of  lands  and  town  lots  en  masse,  which  are  susceptible  of  division, 
is  illegal,  and  the  sale  will  be  set  aside,  either  on  motion,  or  by  bill  in 
equity,  according  to  circumstances.  When  the  plaintiff 'in  the  execution 
is  the  purchaser,  and  has  not  conveyed  the  property  to  a  third  person, 
the  injured  party  may  have  the  sale  set  aside  on  motion;  but  if  he  has 
conveyed  to  a  third  person,  who  is  a  purchaser,  the  remedy  is  in  a  Court 
of  Equity.     Day  v.  Graham,  435. 

24.  A  decree  giving  costs  and  awarding  execution  against  an  administrator 
is  erroneous.    Powell  v.  Kettelle,  491. 

25.  Where  a  judgment  by  default  is  rendered  in  a  suit  by  attachment,  with- 
out personal  service  of  process  on  the  defendant,  the  judgment  is  inrem, 
and  the  estate  attached  is  alone  liable  for  its  payment.  In  such  case,  a 
special  execution  issues  for  the  sale  of  the  specific  property.  But  where 
the  defendant  is  served  with  process,  or  appears  to  the  action,  the  judg- 
ment is  in  personam,  and  the  plaintiff  is  entitled  to  a  general  execution 
thereon.     Conn  v.  Caldwell,  531. 

26.  The  State  is  not  obliged  to  give  security  for  costs  in  any  case ;  neither 
does  it  ever  pay  costs,  except  in  a  particular  way  pointed  out  by  statute. 

The  People  v.  Pierce,  533. 

27.  A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  of  alimony  continued  to  the  next  term  of  the 
Court.  Before  the  next  term  the  husband  died,  and  upon  motion  of  the 
defendant's  counsel,  the  suit  was  abated  so  far  as  the  alimony  was  con- 
cerned. A  motion  was  made  in  the  Supreme  Court  for  a  writ  of  scire 
facias  to  his  executor,  and  for  a  writ  of  error,  &c,  and  the  motion  was 
allowed.     Wren  v.  Moss,  560. 

28.  In  contemplation  of  law,  the  parties  respectively  advance  such  costs  as 
they  make  during  the  progress  of  the  cause.  If  they  compromise  the 
case,  and  make  no  agreement  as  to  costs,  the  suit  should  simply  be  dis- 
continued on  the  record,  without  the  rendition  of  any  judgment  for 
costs.     The  effect  of  such  an  entry  is,  that  each  party  bears  his  own  costs. 

Morgan  v.  Griffin,  565. 

29.  Where  no  exception  is  taken  in  the  Circuit  Court  to  the  overruling  of 
a  motion  for  a  new  trial,  the  correctness  of  such  decision  cannot  be  in- 
quired into  in  the  appellate  Court.     Miller  v.  Dobson,  572. 

30.  When  an  appeal  is  taken  to  the  Circuit  Court  from  a  judgment  of  a 
justice  of  the  peace,  that  Court  does  not  review,  or  revise  the  decision  of 
the  justice,  but  investigates  the  case  as  if  it  had  never  undergone  a  pre- 
vious investigation.     Waterman  v.  Bristol,  593. 

31.  On  appeal  the  Circuit  Court  may,  in  its  discretion,  allow  amendments 
not  only  of  the  appeal  bond,  but  also  of  the  original  accounts  filed  in  the 
case.  Either  party  may  file  additional  accounts,  upon  such  terms  as  the 
Court  may,  in  the  exercise  of  that  discretion,  direct.  But  such  accounts, 
when  filed  by  the  plaintiff  and  proved,  and  the  offsets  are  deducted,  must 
not  exceed  the  original  demand  indorsed  upon  the  back  of  the  process,  ib. 

32.  In  an  action  of  debt,  the  judgment  should  not  be  entered  for  an  aggregate 
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sum  including  the  debt,  interest  and  damages,  without  distinguishing 
the  amount  of  either.     Wilmans  v.  The  Bunk  of  Illinois,  667. 

33.  The  Supreme  Court  will  render  such  judgment  as  should  have  been 
rendered  in  the  Circuit  Court,  where  the  proper  amount  can  be  ascer- 
tained,   ib. 

See  Affidavit.    Amendment.     Chancery.     Deposition.    Descretion. 

Evidence.  Instruction.  Judgment,  &c.  New  Trial.  Partition. 
Pleading.    Scire  Facias.    Verdict. 

PRE-EMPTION  LAW. 

All  lands  embraced  within  the  limits  of  any  incorporated  town  are  express- 
ly excepted  from  the  operation  of  the  pre-emption  law  of  1838. 

Ballance  v.  Underhill,  113. 

PRESUMPTION. 

See  Evidence,  2,  56.    Jurors  and  Jury.  2.    Roads,  1.    Waiver,  5. 

PRIMA  FACIE  EVIDENCE. 

See  Evidence,  13,  15,  26,  38,  53,  56. 

PRINCIPAL  AND  AGENT. 


1.  An  agent  cannot  deal  for  his  own  advantage  with  the  thing  purchased 
for  his  principal,  or  become  the  seller  or  buyer,  to  or  of  them,  because 
of  his  confidential  relation,  and  his  duty  to  disclose  to  his  principal  every 
fact,  circumstance  or  advantage  in  relation  to  the  purchase,  which  may 
come  to  his  knowledge.     McDonald  v.  Fithian,  269. 

2.  Under  a  verbal  agency,  the  agent  cannot  bind  his  principal  in  the  pur- 
chase of  real  estate ;  and  where  one  acts  gratuitously  in  a  relation  of 
mere  friendship,  or  instrumentality,  he  is  not  to  be  clothed  with  the  char- 
acter and  all  the  responsibilities  of  an  agent.  But  even  in  this  relation, 
he  cannot  avail  himself  of  any  information  he  may  acquire,  or  of  the 
confidence  imparted  to  commit  a  fraud  upon  the  friend  he  consents  to 
serve.  All  his  acts  must  be' in  good  faith.  If  the  principal  consent  to  a 
contract  upon  false  and  fraudulent  information,  materially  affecting  his, 
rights  and  in  ignorance  of  the  truth,  he  will  not  be  bound  by  such  con- 
sent. If  fraud  is  proved,  all  the  consequences  should  follow,  whether 
the  person  acts  as  agent  or  friend,  and  with  or  without  compensation 
for  his  trouble,    ib. 

3.  A  refusal,  on  the  part  of  an  agent,  to  explain  circumstances  which  ex- 
planation, when  given,  does  not  at  all  vary  or  affect  the  rights  of  the  par- 
ties, will  not  amount  to  a  fraud,     ib. 

4.  The  doctrine,  that  a  power  to  make  representations  is  implied  from 
the  nature  of  a  general  agency,  seems  to  have  grown  out  of  mercantile 
transactions,  where  there  are  many  strong  reasons  for  holding.the  prin- 
cipal liable  for  the  frauds  of  his  agent.  But  it  does  not  apply  to  one 
whose  duty  is  prescribed  by  law ;  a  School  Commissioner,  for  instance, 
whose  only  duty  is  to  advertise  and  sell  the  lands  as  directed,  after  a 
proper  subdivision  and  valuation  of  the  land  is  made  by  the  Trustees  of 
Schools,  and  a  map  delivered  to  him,  for  the  best  price,  by  inducing,  as 
far  as  is  proper,  a  fair  competition  among  the  purchasers  at  the  sale. 
Cooke  v.  School  GomW  of  Jersey  co.,  537. 

5.  The  laws  in  force  in  relation  to  the  canal  and  canal  lands  authorize  the 
agent  to  bring  suits  for  trespasses  committed  thereon,  and  he  may  em- 
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ploy  any  attorney  at  law  to  aid  him  in  the  prosecution  of  such  suits.  He 
is  not  limited  to  the  Attorney  General,  or  the  Prosecuting  Attorney  for 
the  Circuit. 

The  People  v.  Pierce,  553. 
6.  An  action  on  the  case  will  not  lie  against  the  county  in  favor  of  a  person 
injured  by  reason  of  a  defective  bridge.  The  duty  of  keeping  the  public 
roads  and  bridges  in  repair,  is  performed  through  the  instrumentality  of 
agents  appointed  by  the  county.  If  a  private  individual  is  injured  by  a 
failure  of  the  agent  to  perform  the  duty  required  by  law,  an  action  will 
lie  against  the  agent. 

Hedges  v.  Madison  Co.,  567. 

See  Affidavit,  2.      Evidence,  9. 
PRINCIPAL  AND  SURETY. 


1.  The  law  is  well  settled,  that  if  the  creditor,  by  a  valid  and  binding  agree- 
ment, without  the  assent  of  the  surety,  gives  further  time  for  payment, 
to  the  principal,  the  surety  is  discharged  both  at  law  and  equity ;  and  it 
makes  no  difference,  whether  the  surety  may  be  thereby  actually  damni- 
fied or  not. 

Davis  v.  The  People,  409. 

2.  Where  an  Act  of  the  Legislature  gave  a  Collector  of  taxes  a  longer  time 
in  which  to  make  payment,  than  he  had  by  the  law  in  existence,  when  he 
executed  his  official  bonds  with  sureties,  it  was  held  that  the  sureties 
were  fully  discharged,  if  the  Act  was  passed  without  their  assent,     ib. 

3.  A  surety  is  not  permitted  to  discharge  the  debt  of  the  principal,  until 
he  is  in  default,  and  can  be  legally  called  on  for  payment,     ib. 

4.  The  law  regulating  the  sale  of  school  land,  and  directing  the  kind  of  con- 
tract to  be  entered  into,  with  the  time  and  terms  of  credit,  &c,  is  the 
public  law  of  the  land,  and  the  security  must  take  notice,  at  his  peril,  of 
the  liability  imposed  by  the  law  upon  him.     Powell  v.  Kettelle,  491. 

5.  The  statute  prescribing  the  form  of  the  notes  to  be  taken  on  the  sale  of 
school  land,  has  made  them  joint  and  several  obligations,  it  specially  de- 
claring that  the  surety  shall,  in  all  respects,  be  liable  as  principal,    ib. 

6.  Where  joint  notes  were  taken  on  the  sale  of  school  land,  it  was  held  that 
Equity  would  enforce  the  liability  imposed  by  the  statute,  and  would 
treat  the  security  as  a  several  obligor  and  as  principal,    ib. 

7.  What  is  a  sufficient  consideration  to  support  the  promise  of  the  principal 
will  sustain  the  promise  of  the  surety.     Pr'itchett  v.  The  People,  525. 

8.  A.  and  others  as  his  sureties  executed  their  bond  to  B.,  which  contained 
a  condition,  stipulating  that  if  the  Legislature  or  the  Supreme  Court 
should  decide  that  A.  was  not  legally  entitled  to  a  sum  of  money  paid  to 
him  by  B.,  the  money  should  be  refunded.  B.  brought  a  suit  upon  the 
bond,  alleging  among  other  things,  a  failure  to  pay  the  money,  and  a 
neglect  on  the  part  of  A.  to  procure  the  decision  aforesaid  :  Held,  that  by 
the  terms  of  the  bond,  neither  A.  nor  his  sureties  were  obliged  to  procure 
such  a  decision  :  Held,  also,  that  a  decision  of  the  Senate,  or  either  branch 
of  the  Legislature,  would  not  be  sufficient  to  bind  the  obligors.  Field  v. 
Rawlings,  581. 

9.  A  surety  is  only  bound  according  to  the  strict  terms  of  his  contract  ;  his 
liability  cannot  be  extended  by  implication,    ib. 

See  Recognizance. 
PROBATE  JUSTICE. 

Whether  one  who  exercised  the  functions  of  a  Probate  Justice,  by  granting 
letters  of  administration,  and  approving  the  usual  bond,  was  at  the  time 
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an  officer  de  jure,  cannot  be  inquired  into  collaterally  in  a  suit  upon  such 
a  bond.  For  the  purpose  of  such  suit,  it  is  sufficient  if  he  was  de  facto 
the  Probate  Justice.     Pritchett  v.  The  People,  525. 

See  Guardian  and  Ward,  1,  2. 


PROCESS. 


Jurisdiction,  4,  6.     Officer,  1.    Sale  for  Taxes,  5,  6. 


PROMISSORY  NOTE. 


1.  A.  and  B.  gave  a  joint  and  several  note.  B.  paid  the  note,  after  which 
his  name  was  cut  off,  and  suit  commenced  in  the  name  of  the  payee,  for 
the  use  of  B.  against  A.  At  the  request  of  the  defendant,  the  Court  in- 
structed the  jury,  that  if  they  "believe  from  the  evidence,  that  the  note 
sued  upon  has  been  paid,  the  plaintiffs  cannot  recover."  Held,  that  the 
instruction  was  properly  given.     Gillett  v.  Sweat,  475. 

2.  In  an  action  against  one  upon  a  joint  and  several  note  made  by  two  per- 
sons, the  Court  instructed  the  jury,  "  that  if  they  believe,  from  the  evi- 
dence, that  the  note  has  been  altered,  by  cutting  off  the  name  of  one  of 
the  makers  since  the  same  was  executed,  and  without  the  knowledge  or 

.  consent  of  the  defendant,  that  they  will  find  for  the  defendant."  Held, 
that  the  instruction  was  properly  given     ib. 

3.  If  a  note  upon  its  face  appears  to  have  been  altered,  the  law  presumes 
nothing,  but  leaves  the  question  of  the  time  when  it  was  done,  as  well  as 
that  of  the  person  by  whom  it  was  done,  and  the  intent  with  which  the 
alteration  was  made,  as  matters  of  fact  to  be  found  by  the  jury.     ib. 

4.  The  law  regulating  the  sale  of  school  land,  and  directing  the  kind  of 
contract  to  be  entered  into,  with  the  time  and  terms  of  credit,  &c.,  is  the 
public  law  of  the  land,  and  the  security  must  take  notice,  at  his  peril,  of 
the  liability  imposed  by  the  law  upon  him.    Powell  v.  Kettelle,  491. 

5.  The  statute  prescribing  the  form  of  the  notes  to  be  taken  on  the  sale  of 
school  land,  has  made  them  joint  and  several  obligations,  it  specially  de- 
claring that  the  surety  shall,  in  all  respects,  be  liable  as  principal,    ib. 

6.  Where  joint  notes  were  taken  on  the  sale  of  school  land,  it  was  held  that 
Equity  would  enforce  the  liability  imposed  by  the  statute,  and  would 
treat  the  security  as  a  several  obligor  and  as  principal,    ib. 

7.  A.  sold  and  conveyed  to  B.  a  tract  of  land,  and  received  in  payment  two 
promissory  notes  of  other  persons,  which  were  made  payable  to  B.  at  a 
future  day,  and  by  him  assigned  to  A. :  Held,  that  by  taking  these  notes 
A.  waived  her  lien  on  the  land,  and  relied  upon  the  solvency  of  the  mak- 
ers of  them,  and  the  contingent  liability  of  the  purchaser  as  assignor; 
Held,  also,  that  if  she  had  relied  on  the  responsibility  of  the  makers  alone, 
her  lien  would  have  been  extinguished.     Conover  v.  Warren,  498. 

8.  A.  gave  his  note  to  B.  payable  in  ninety  days  at  the  Berrien  County 
Bank,  and  B.  assigned  it  to  C.  Subsequently  a  suit  was  brought  in  the 
name  of  C.  against  B.,  upon  the  assignment.  The  defendant  filed  his 
plea  of  puis  darrien  continuance,  with  an  affidavit  of  a  full  release  from 
the  plaintiff.  The  counsel  for  plaintiff  filed  a  replication,  setting  forth 
that  the  suit  was  brought  in  the  plaintiff's  name  as  a  matter  of  conven- 
ience merely ;  that,  in  fact,  when  the  suit  was  commenced,  and  subse- 
quently, he  had  no  interest  in  the  note,  but  that  it  was  the  property  of 
the  Berrien  County  Bank,  of  all  which  the  defendant  had  notice,  when 
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said  release  was  executed,  and  that  it  still  is  the  property  of  the  bank. 
The  defendant  rejoined,  averring  the  note  to  be  the  property  of  the  bank, 
and  that  the  bank  was  indebted  to  him  in  an  amount  larger  than  the 
amount  of  the  note  on  the  day  of  the  commencement  of  the  suit,  and 
offered  to  set  off  so  much  thereof,  as  was  necessary  to  dischai'ge  the  note. 
The  plaintiff  sur-rejoined,  denying  the  facts  set  up  in  the  rejoinder,  upon 
which  issue  to  the  country  was  joined.  The  defendant  then  offered  in 
evidence  the  bills  of  said  bank  to  the  amount  i  f  $424,  which  were  paya- 
ble to  bearer,  and  bore  date  prior  to  the  commencement  of  the  suit,  but 
the  plaintiff  objected  to  their  introduction,  without  proof  that  the  defend- 
ant had  them  at  the  commencement  of  the  suit.  The  Court  overruled 
the  objection,  and  instructed  the  jury,  that  possession  of  promissory 
notes,  payable  on  demand  to  bearer,  in  the  hands  of  the  defendant,  were 
presumptive  and  prima  facie  evidence  that  he  had  held  them  from  their 
date  :  Held,  that  the  instruction  of  the  Court  was  erroneous. 

Kelley  v.  Garrett,  649. 
9.  To  an  action  upon  notes  given  to  the  School  Commissioner  of  a  county, 
it  was  pleaded  that  the  consideration  was  a  sale  by  the  Commissioner  of 
a  portion  of  the  sixteenth  section,  and  a  conveyance  thereof  to  the  de- 
fendant ;  and  that  the  consideration  had  failed  in  this,  that  the  State  had 
conveyed  the  title  in  fee  to  others,  and  the  plea  was  demurred  to  :  Held, 
that  the  plea  was  bad,  because  it  did  not  clearly  show  how  the  considera- 
tion had  failed.    Evans  v.  School  Com'r  of  Greene  Co.,  654. 

See  Chancery,  3,  32,  34.    Pleading,  24.    Waiver,  2-4. 

QUO  WARRANTO. 

The  question  of  forfeiture  of  a  charter  cannot  be  examined  in  a  collateral 
manner,  a  writ  of  Quo  Warranto  being  the  proper  mode. 

Wilmans  v.  Tfie  Bank  of  Illinois,  667. 

RECOGNIZANCE. 


1.  In  the  absence  of  any  order  of  Court  discharging  a  recognizance,  it  is 
sufficient  to  authorize  an  entry  or  judgment  of  forfeiture,  that  the  record 
should  show  that  the  principal  in  the  recognizance  was  called,  and  made 
default.    Alley  v.  The  People,  109. 

2.  The  scire  facias,  issued  on  a  judgment  of  forfeiture  of  recognizance, 
should  be  against  the  principal  and  sureties,  not  against  the  sureties 
alone     ib. 

3.  The  fact,  however  notorious,  that  the  principal  in  a  recognizance,  has 
absconded,  does  not  dispense  with  the  necessity  of  issuing  a  scire  facias 
against  him.    ib. 

4.  It  &  scire  facias  is  issued  against  the  principal  and  sureties,  and  returned 
scire  feci,  as  to  his  co-defendants,  but  not  as  to  him,  the  Court  is  not  au- 
thorized to  award  execution  against  them ;  to  justify  the  award  of  execu- 
tion, there  must  be  either  service  on  all  of  the  defendants,  or  two  nihils. 
ib. 

RECORD. 

See  Evidence,  5,  14,  20,  30,  39,  40. 
RECORDER,  &c. 


1. 


The  Registry  Acts  do  not  apply  to  Patents,  emanating  from  either  the 
State  or  the  United  States.  A  copy  of  the  record  of  those  instruments,  in 
case  of  the  loss  of  the  original,  is  not  admissible  as  secondary  evidence 
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to  supply  its  place,  a  duplicate  from  the  authority  which  issued  the  first 
Patent,  being  the  proper  evidence.  Semble,  that  an  Auditor's  deed  is  plac- 
ed upon  the  same  footing  with  Patents,  and  that  it  is  admissible  in  evi- 
dence without  proof  of  its  execution  and  without  showing  that  it  was 
regularly  acknowledged  and  recorded,  as  in  the  case  of  deeds  between 
private  individuals. 

Graves  v.  Bruen,  167. 

2.  The  United  States  are  the  owners  of  all  the  vacant  lands  in  this  State, 
and  until  they  are  sold,  and  the  price  stipulated  to  be  paid  for  any  par- 
ticular tract  of  land  belonging  to  them,  is  received,  the  Recording  Acts 
of  this  State  have  no  application.     Moore  v.  Hunter,  317. 

3.  The  recording  of  a  deed,  not  required  bylaw  to  be  recorded,  is  not  notice 
to  any  one.     ib. 

4.  A  deed  takes  effect,  under  our  statute,  from  the  time  of  filing  the  same 
for  record,  and  not  from  the  time  it  is  actually  recorded.  Cook  v.  Hall, 
575. 

5.  The  seventh  section  of  the  Act  relating  to  tlie  office  of  recorder,  requiring 
him  to  keep  a  book,  make  entries,  &c,  is  merely  directory  to  the  recorder, 
and  the  performance  by  him  is  not  indispensable  to  the  validity  of  a 
deed.    ib. 

6.  A  grantee  in  a  deed  directed  his  agent  to  take  the  deed  to  the  recorder's 
office  for  record,  and  it  was  according^  so  taken,  and  delivered  to  a  person 
who  was  acting  as  recorder,  who  endorsed  the  names  of  the  parties  there- 
to upon  it,  three  days  before  the  rendition  of  a  judgment  against  the 
grantor  :  Held,  that  a  person  delivering  a  deed  to  one  who  has  the  cus- 
tody of  the  records,  and  acts  as  recorder,  is  not  required  to  ascertain 
whether  he  is  recorder  dejure,  but  that  the  delivery  was  sufficient,  and 
should  take  precedence  of  the  judgment,     ib. 

On  a  trial  in  the  Circuit  Court,  parol  testimony  as  to  the  time  of  filing  a 
.  deed  for  record  was  permitted  to  be  given  to  the  jury :  Held,  that  it  was 
properly  received,     ib. 

See  Mortgage,  1. 

REGISTERED  SERVANT. 
See  Indentured  Servant. 

RELEASE. 

See  Pleading,  1,  2. 

REPLEVIN. 

See  Affidavit.    Pleading,  15-18.    Witness,  14. 

REPRESENTATIONS. 

The  doctrine  that  a  power  to  make  representations  is  implied  from  the  na- 
ture of  a  general  agency,  seems  to  have  grown  out  of  mercantile  trans- 
actions, where  there  are  many  strong  reasons  for  holding  the  principal 
liable  for  the  frauds  of  his  agent.  But  it  does  not  apply  to  one  whose 
duty  is  prescribed  by  law ;  a  School  Commissioner,  for  instance,  whose 
only  duty  is  to  advertise  and  sell  the  lands  as  directed,  after  proper  sub- 
division and  valuation  of  the  land  is  made  by  the  Trustees  of  Schools, 
and  a  map  delivered  to  him,  for  the  best  price,  by  inducing,  as  far  as  is 
proper,  a  fair  competion  among  the  purchasers  at  the  sale.  Cooke  v. 
School  Com? r  of  Jersey  Co.,  587. 
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RIGHT  OF  PROPERTY. 

1.  An  appeal  was  taken,  on  a  trial  of  the  right  of  property  before  the  sher- 
iff, and  when  the  cause  came  on  to  be  heard  in  the  Circuit  Court,  a  mo- 
tion was  made  to  dismiss  the  appeal,  founded  on  an  affidavit  of  the  sher- 
iff, stating  that  the  property  in  question  had  been  sold  with  the  assent  of 
the  claimant,  and  that  the  proceeds  thereof  remained  in  his  hands  sub- 
ject to  the  order  of  such  complainant.  The  appeal  was  dismissed  :  Held, 
that  the  Court  decided  correctly  in  dismissing  the  appeal.  Morgan  v. 
Griffin,  565. 

2.  The  provisions  of  the  "Act  to  amend  an  Act  regulating  the  mode  of  trying 
the  right  of  property''1  approved  January  30,  1835,  excluding  the  defend- 
ant in  execution  from  being  a  witness  is  confined  exclusively  to  the  tri- 
als of  the  right  of  property  under  this  Act  and  that  to  which  it  is  an 
amendment,  and  cannot  be  extended  by  construction  to  cases  arising 
under  any  other  statute. 

Miller  v.  JDobson,  572. 

RIPARIAN  PROPRIETOR. 
See  Watercourse. 

ROADS. 

1.  If  a  road  is  used  and  travelled  by  the  public  as  a  highway,  and  is  recog- 
nized and  kept  in  repair  as  such,  by  the  County  Commissioners  and  su- 
pervisor,'whose  duty  it  is  by  law  to  open  and  repair  public  roads,  proof 
of  these  facts  furnishes  a  legal  presumption,  liable  to  be  rebutted,that  such 
road  is  a  public  highway.    Eyman  v.  The  People,  4. 

2.  The  thirtieth  section  of  the  "  Act  concerning  Public  Roads,''1  approved 
February  20th,  1841,  expressly  gives  to  the  owner  of  land,  over  which 
a  road  may  be  located,  the  right  of  appeal  from  the  decision  of  the  Coun- 
ty Commissioners'  Court  to  the  Circuit  Court,  on  the  report  of  the  house- 
holders summoned  to  assess  his  damages.     Hutchins  v.  Be  Witt  Co.,  345. 

See  County  Commissioners,  1  3.  Evidence,  2,  5,  6.   Judicial  Powers,  1. 
SALE  OF  PROPERTY. 

1.  "Where  the  title  of  property  purchased  by  a  plaintiff  under  execution 
fails,  and  the  property  is  recovered  back  from  the  creditor,  he  is  entitled 
to  a  decree  in  equity  to  recover  his  debt  from  the  judgment  debtor.  So, 
where  land  is  sold  on  execution,  to  which  the  defendant  in  execution 
had  no  title,  and  by  reason  of  such  sale,  the  execution  is  returned  satis- 
fied, the  purchaser  is  entitled  to  have  a  decree  in  equity  against  the 
judgment  debtor  for  the  purchase  money.  In  some  cases  the  plaintiff 
may,  on  motion,  have  the  levy  and  sale  set  aside,  and  so  be  permitted  to 
proceed  upon  his  judgment  at  law.     Warner  v.  Helm,  220. 

2.  Under  the  "  Act  regulating  the  sale  of  property,"  approved  February  27th, 
1841,  the  plaintiff  in  execution  may  elect  on  what  property  of  the  defend- 
ant he  will  have  his  execution  levied,  except  the  land  on  which  he  re- 
sides, and  his  personal  property,  which  shall  be  the  last  taken.  Evans  v. 
Landon,  307. 

3.  A.  recovered  a  judgment  against  B.  on  which  execution  duly  issued. 
Subsequently  an  alias  fi.  fa.  was  issued  and  levied  on  certain  real  es- 
tate, appraisers  selected  and  sworn,  but  they  not  being  able  to  agree,  the 
fi.fa.  was  returned  by  the  sheriff.  Afterwards,  a  pluries  was  issued  and 
levied  on  the  same  property,  appraisers  stlected,  two  of  whom  agreed  in 
their  valuation,  but  the  other  stated  that  he  did  not  think  it  "  worth  that 
much,"  and  this  execution  was  also  returned.      The  first  execution  was 
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issued  and  levied  without  the  knowledge  or  consent  of  the  plaintiff,  so 
that  he  had  no  opportunity  of  selecting  other  real  estate,  which  the  de- 
fendant had,  on  which  to  make  the  levy.  A  motion  to  set  aside  the  levy 
and  for  a  new  execution,  supported  by  an  affidavit  of  these  facts,  was 
made  and  allowed  by  the  Circuit  Court :  Held,  that  the  motion  was  prop- 
erly allowed,    ib. 

4.  In  order  to  constitute  a  valid  appraisement,  all  of  the  appraisers  must 
agree,     ib. 

5.  Under  the  provisions  of  an  Act  entitled  "  An  Act  to  exempt  certain  articles 
from  Execution,"  in  force  March  4,  1843,  as  a  general  rule,  it  is  the  duty  of 
the  officer  having  an  execution  in  his  hands,  before  he  proceeds  to  take 
or  seize  any  of  the  personal  property  of  the  defendant  in  such  execution, 
by  a  levy  thereon,  to  notify  such  defendant  of  his  having  such  execution 
in  his  hands,  if  practicable,  and  thereupon  it  is  the  right  of  such  defend- 
ant to  select  such  property,  as  he  desires  to  retain  under  the  Act  afore- 
said, surrendering  to  the  officer  all  of  bis  other  property,  not  thus  se- 
lected, or  specifically  exempt,  for  the  satisfaction  of  the  execution. 

Cook  v.  Scott,  333. 

6.  If  a  defendant,  after  notice  from  an  officer  having  an  execution  against 
him,  neglect  or  refuse  to  make  a  selection  of  property  allowed  him  by 
statute,  the  officer  may  proceed  to  levy  upon  any  of  his  property,  not 
specifically  exempt  from  execution  and  sell  the  same,  regardless  of  any 
subsequent  claim  of  such  defendant  to  such  property  as  having  been  se- 
lected by  him.  But  if  the  defendant  make  his  selection,  and  notify  the 
officer  thereof,  and  the  officer  should  then  proceed  to  take  or  seize  such 
property  on  execution,  unless  authorized  to  do  so  by  the  finding  of  ap- 
praisers summoned  and  sworn  according  to  the  statute,  he  thereby  be- 
comes a  trespasser.  This  is  the  case  anticipated  by  the  third  section  of 
the  Act.    ib. 

7.  If  an  officer  proceed  to  seize  or  take  the  defendant's  property  on  execu- 
tion, without  giving  the  requisite  notice,  the  defendant  may  make  his  se- 
lection, after  the  levy,  of  the  very  property  levied  on,  (if  it  be  such  in 
quality  and  value,  as  before  the  levy  he  might  have  selected,)  precisely 
as  before  the  levy  he  could  have  done.  But,  in  such  case,  he  should,  on 
notifying  the  officer,  surrender  or  offer  to  surrender,  a  sufficient  amount 
of  other  property  to  satisfy  the  execution  ;  and  if  he  neglects  to  surren- 
der, or  offer  so  to  do,  the  officer  may  proceed  with  the  sale  unless  the 
aggregate  of  the  property  levied  on  and  afterwards  selected,  and  that 
still  retained  by  the  defendant  and  not  specifically  exempt  from  execu- 
tion, does  not  exceed  sixty  dollars,  in  which  case  the  officer  will  be  liable 
to  the  penalty  of  the  statute,  if  he  sells  such  property.  If,  however,  a 
defendant  aliens,  conceals,  or  otherwise  disposes  of  all  his  property, 
except  such  as  he  desires  to  select,  for  the  purpose  of  delaying  or  hin- 
dering his  creditors,  he  will  not  be  entitled  to  the  benefit  of  the  statute. 
ib. 

8.  If  the  property  sought  to  be  selected  by  the  defendant  be  indivisible, 
and  exceed  in  value  sixty  dollars,  he  cannot  retain  it  by  paying  to  the 
officer  the  excess,    ib. 

9.  A  sale  of  lands  and  town  lots,  en  masse,  which  are  susceptible  of  divis- 
ion, is  illegal,  and  the  sale  will  be  set  aside,  either  on  motion,  or  by  bill 
in  equitjr,  according  to  circumstances.  When  the  plaintiff  in  the  execu- 
tion is  the  purchaser,  and  has  not  conveyed  the  property  to  a  third  per- 
son, the  injured  party  may  have  the  sale  set  aside  on  motion ;  but  if  he 
has  conveyed  to  a  third  person,  who  is  a  purchaser,  the  remedy  is  in  a 
Court  of  Equity.    Day  v.  Graham,  435. 

10.  Where  a  sale  has  been  regularly  and  fairly  made,  by  an  administrator 

vol.  vi.  92 
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under  an  order  of  Court,  for  a  valuable  consideration,  and  the  deed  ex- 
ecuted by  one  administrator  only,  where  there  are  two,  the  Court  will 
not  permit  advantage  to  be  taken  of  such  defective  execution  of  power, 
but  will  compel  the  co -administrator  to  join  in  the  execution  of  the 
power.  If  it  were  a  mere  power,  the  Court  would  not,  but  where  there 
is  a  duty  and  trust  to  be  performed  by  the  proper  exercise  of  the  power, 
the  Court  will  compel  it.     Thorp  v.  McGullum,  615. 

11.  If  a  trustee  purchase  the  property  entrusted  to  bim,  the  sale  may  be 
set  aside  by  a  bill  in  equity  for  relief  filed  by  those  interested  in  the  prop- 
erty, and  the  Court  will  order  a  re-sale,  and  if,  upon  such  re-sale,  no  ad- 
vance is  made  upon  the  sum  paid  by  the  trustee,  the  Court  will  hold 
him  to  the  purchase,    ib. 

12.  Where  two  or  more  writs  of  fi.  fa.  are  delivered  at  different  times, 
either  to  the  same  or  different  officers,  and  no  sale  is  actually  made  of  the 
defendant's  goods,  the  execution  first  delivered  must  have  the  priority, 
though  the  first  seizure  may  have  been  made  on  a  subsequent  execution. 
But  where  the  goods  are  actually  sold  by  virtue  of  a  levy  made  under  a 
junior  execution,  the  sale  will  be  good,  and  the  property  cannot  after- 
wards be  taken  from  the  purchaser  by  the  senior  execution.  The  only 
remedy  of  the  party  injured  is  against  the  officer.    Bogers  v.  Dickey,  636. 

See  Doweb,  2.    Penalty,  1.    Trust  and  Trustee. 


SALE  FOR  TAXES. 


1.  A  deed  to  the  purchaser  of  land  sold  for  taxes  must  show  that  the  land 
was  sold  for  the  taxes  of  a  particular  year.  If  it  is  ambiguous  in  this  re- 
spect, it  cannot  be  explained  by  parol  testimony.    Maxcy  v.  Clabaugh,  26. 

2.  A.  purchased  a  quarter  section  of  land  at  a  tax  sale,  March  3, 1834.  The 
deed  executed  therefor  by  the  clerk  of  the  Commissioner's  Court  set 
forth,  that  the  land  was  exposed  to  sale  "  for  the  taxes,  interest  and  costs 
due  thereon  for  the  year  A.  D.  1834,"  and  that  A.  had  paid  a  specified 
sum,  "the  said  sum  being  in  full  of  the  taxes,  interest  and  costs  due 
thereon  for  the  year  1833,"  &c,  Held,  that  the  deed  was  properly  rejected 
in  the  Court  below,  by  reason  of  the  ambiguity  apparent  on  its  face.    ib. 

3.  A  deed,  made  by  the  successor  of  the  clerk  of  the  County  Commission- 
ers' Court  to  correct  a  mistake  in  a  conveyance  by  his  predecessor, 
which  set  forth  that  the  records  and  papers  on  file  in  his  office  showed 
the  mistake,  and  that  the  subsequent  deed  was  made  for  the  purpose  of 
correcting  such  error,  was  held  properly  admissible  in  evidence.  Such 
deed,  however,  is  only  prima  facie  evidence  of  the  truth  of  the  correction, 
and  is  liable  to  be  rebutted  by  the  evidence  on  file  if  untrue,     ib. 

4.  Before  any  sale  of  land  can  take  place  for  non-payment  of  taxes,  a  judg- 
ment of  the  Circuit  Court  of  the  county  where  the  land  is  situate  must 
be  rendered.    Hinman  v.  Pope,  131. 

5.  No  principle  of  law  is  more  firmly  settled,  than  that  a  party  claiming 
title  to  land  under  a  sheriff's  sale,  must,  in  an  action  to  recover  the  pos- 
session of  such  land,  before  he  can  read  the  sheriff's  deed  as  evidence  of 
his  title,  produce  the  judgment  and  execution  which  authorized  the 
sheriff  to  make  such  sale.  The  sheriff  is  the  agent  of  the  law,  and,  un- 
less there  is  a  judgment  and  execution,  he  has  no  authority  to  sell.  The 
same  principle  governs  in  the  construction  of  the  revenue  law.  The  leg- 
islature did  not  dispense  with  the  production  of  the  judgment  and  execu- 
tion; the  rule  of  the  common  law,  therefore,  applies,  and  the  party 
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claiming  title  under  a  sheriff's  deed,  executed  upon  a  sale  for  taxes, 
before  he  can  read  it  in  evidence,  must,  equally  with  a  purchaser  at  an 
ordinary  sheriff's  sale,  produce  the  judgment  and  execution  in  evidence. 
ib. 

6.  The  execution,  or  process,  which  authorizes  the  sheriff  to  sell  lands  for 
taxes,  must  recite  that  a  judgment  has  been  rendered  by  a  competent 
Court  against  such  lands,  for  the  non-payment  of  the  taxes  due  thereon. 
The  ninth  section  of  the  Act  of  1840,  repealing  a  portion  of  the  thirty- 
first  section  of  the  original  Act,  merely  dispenses  with  the  insertion  of 
the  collector's  report  in  the  process,    ib. 

7.  A  deed,  executed  by  the  Auditor  by  virtue  of  the  provisions  of  the  rev- 
enue Act  of  1829,  is  evidence  of  the  regularity  and  legality  of  the  sale, 
and  is  prima  facie  sufficient  for  the  plaintiff  without  other  evidence  con- 
nected with  it  in  relation  to  the  sale. 

Vance  v.  Schuyler,  160 ;  Messinger  v.  Germain,  631. 

8.  The  ninth  section  of  the  Act  of  January  19,  1829,  requiring  a  deposit  of 
copies  of  an  advertisement  of  sale  with  the  Auditor,  Treasurer,  and  Sec- 
retary of  State,  and  the  forwarding  of  others  to  the  clerks  of  the  Com- 
missioners' Court  of  their  respective  counties,  &c,  is  directory  to  the 
officers  named  in  said  section,  and  a  failure  to  comply  with  the  statute 
will  not  invalidate  a  sale  if  it  were  good  in  every  other  respect. 

Vance  v.  Schuyler,  160. 

9.  To  defeat  an  Auditor's  deed,  evidence,  was  offered  to  show,  by  means  of 
a  diagram,  copied  from  a  book  in  the  Auditor's  office,  and  annexed  to  a 
deposition  of  the  principal  clerk  therein,  that  the  land  included  in  the 
deed  was  not  duly  listed,  according  to  law.  Other  evidence  was  offered 
for  the  purpose  of  proving  that  the  diagram  was  correctly  copied  from 
such  book,  and  to  explain  the  particular  manner  in  which  the  book  was 
kept.  All  of  this  evidence  was  rejected  by  the  Court  below :  Held,  that 
the  evidence  being  loose  and  indefinite,  was  calculated  to  mislead  the 
jury,  and  was,  therefore,  properly  rejected.     Graves  v.  Brum,  167. 

10  The  fourth  section  of  the  Revenue  Act  of  1827  authorizes  a  sale  of  lands 
for  taxes  to  be  continued  from  day  to  day,  until  the  same  shall  be  com- 
pleted. The  presumption  is,  therefore,  until  the  contrary  be  made  to  ap- 
pear, that  a  sale  made  on  a  day  subsequent  to  that  provided  by  law,  that 
the  sale  was  adjourned  by  the  Auditor  from  day  to  day  until  the  day  of 
sale.     Messinger  v.  Germain,  631. 

11.  When  a  tract  of  land  is  sold  by  the  Auditor  for  taxes,  under  the  Act  of 
1827,  it  is  to  be  presumed  that  it  was  not  listed  according  to  law,  or  that 
it  belonged  to  a  non-resident,  and  the  burden  of  proof  rests  upon  the 
owner  to  show  that  it  was  listed  as  the  law  directs,    ib. 

12.  The  forty  second  section  of  the  Revenue  Law  of  February  26,  1839, 
and  the  subsequent  amendments  of  that  law,  relating  to  the  execution 
and  delivery  of  deeds  for  lands  sold  for  taxes,  anticipate  that  the  delivery 
of  the  certificate  of  purchase  to  the  sheriff  should  precede  the  execution 
and  delivery  of  the  deed.  As  the  law  authorizes  the  assignment  of  the 
certificate  of  purchase,  and  the  execution  and  delivery  of  the  deed  to  the 
assignee,  it  cannot  be  determined  to  whom  the  deed  shall  be  made  until 
the  presentation  of  the  certificate  to  the  sheriff.  If  several  tracts  were 
sold  at  the  same  sale,  the  purchaser  or  his  assignee  may  require  all  the 
tracts  to  be  included  in  one  deed.    Silliman  v.  Frye,  664. 

13.  A.  purchased  at  a  sheriff's  sale  for  taxes,  one  hundred  and  fifty  town 
lots,  and  received  the  usual  certificates  of  purchase  therefor.    Subse- 
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quently  he  conveyed  the  same  to  B.  and  assigned  his  certificate  of  pur- 
chase to  him.  Ths  lots  not  being  redeemed,  the  sheriff,  before  being  ap- 
plied to  for  a  deed  by  either  A.  or  B.,  and  without  any  knowledge  of  the 
assignment,  made  and  tendered  to  A.  a  separate  deed  for  each  lot,  and 
demanded  his  fees,  which  were  refused  by  A. :  Held,  that  the  holder  of 
the  certificate  might  elect,  whether  he  would  have  separate  deeds  or  one 
deed  for  the  whole  number  of  lots,  and  that  the  sheriff  should  not  makfe 
the  deed  until  the  certificate  was  presented  ;  and  that  having  made  the 
deeds  before  they  were  demanded,  he  could  not  recover  his  fees  therefor. 
ib. 

See  Constitutional  Law,  1.    Mandamus. 

SCHOOL  LANDS,  &c. 
See  Pleading,  22,  24.    Promissory  Note,  9. 

SCIRE  FACIAS. 
See  Recognizance. 

SECURITY  FOR  COSTS. 
See  Costs,  1.    Jurors  and  Jury,  2. 

SET-OFF. 


1.  A  claim  for  unliquidated  damages,  arising  ex  contractu,  constitutes  a  good 
claim  of  set-off  under  the  statute.     Kaskaskia  Bridge  Co.,  v.  Shannon,  15. 

2.  In  pleading  a  set-off,  the  defendant,  as  to  it,  assumes  the  attitude  of  a 
plaintiff,  and  is  bound  to  prove  in  relation  to  it,  the  same  facts  as  if  he 
had  instituted  his  action  upon  it.    Kelley  v.  Garrett,  649. 

3.  A  set-off  must  be  a  subsisting  demand  at  the  time  of  the  commencement 
of  the  suit.  So,  where  notes  of  a  bank  were  introduced  by  way  of  set- 
off, in  a  suit  where  the  bank  was  plaintiff1  in  interest,  it  was  held  to  be  in- 
cumbent on  the  defendant  to  prove  to  the  satisfaction  of  the  jury,  that 
he  held  them  when  the  suit  was  commenced,    ib. 

4.  A  formal  demand,  by  a  person  holding  the  notes  of  an  insolvent  corpora- 
tion, upon  such  corporation,  for  the  simple  purpose  of  enabling  him  to 
adjust  a  mutual  indebtedness  by  set-off,  is  unnecessary,    ib. 

SHERIFF,  AND  SHERIFF'S  SALE. 

Under  the  provisions  of  the  Act  entitled,  "An  Act  to  exempt  certain  articles 
from  Execution,"  in  force  March  4,  1843,  as  a  general  rule,  it  is  the  duty 
of  the  officer  having  an  execution  in  his  hands,  before  he  proceeds  to 
take  or  seize  any  of  the  personal  property  of  the  defendant  in  such  exe- 
cution^ by  a  levy  thereon,  to  notify  such  defendant  of  his  having  such 
execution  in  his  hands,  if  practicable,  and  thereupon  it  is  the  right  of 
such  defendant  to  select  such  property  as  he  desires  to  retain  under  the 
Act  aforesaid,  surrendering  to  the  officer  all  of  his  other  property,  not 
thus  selected,  or  specifically  exempt,  for  the  satisfaction  of  such  execution. 

Cook  v.  Scott,  333. 
See  Trespass. 

SLANDER. 

1.  If,  in  an  actiou  of  slander,  for  charging  the  plaintiff  with  having  commit- 
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ted  perjury,  and  defendant  pleads  a  justification,  he  is  held  to  the  same 
strictness  of  proof  as  would  be  required  in  a  prosecution  for  perjury. 

Grandall  v.  Dawson,  556. 
2.  In  an  action  for  slander.the  defendant  asked  the  Court  to  instruct  the  jury, 
that  "  one  witness  corroborated  by  other  witnesses,  to  admissions  or  oth- 
er circumstances  equivalent  in  the  opinion  of  the  jury  to  another  wit- 
ness, is,  if  believed,  sufficient  to  make  out  a  justification  of  the  charge  of 
false  swearing."  Held,  that  the  instruction  ought  to  have  been  given,  it 
being  pertinent  to  the  issue  and  evidence,    ib. 

SPECIFIC  PERFORMANCE. 
See  Chancery,  32,  39-42, 44. 

STATUTE  OF  FRAUDS. 
See  Chancery,  19,  21. 

STEAMBOAT. 

See  Attachment,  7. 

SURETY. 
See  Principal  and  Surety. 

TAXES. 

See  Sale  for  Taxes. 

TENANT  IN  COMMON. 


At  law,  one  tenant  in  common  can  compel  the  other  tenants  to  join  in  the 
expense  of  reparations  to  a  house  or  mill,  where  the  repairs  are  necessary 
to  the  preservation  and  enjoyment  of  the  estate.  To  sustain  his  action, 
he  must  show  a  request  to  unite  in  the  reparations  and  a  refusal,  as  well 
as  an  actual  expenditure  in  making  them.  In  such  case,  the  expenditure 
is  for  the  benefit  of  all  the  tenants,  and  contribution  is  enforced  on 
the  principle,  that  parties  standing  in  equal  rights  are  bound  to  bear 
an  equality  of  burdens.    LouvaUe  v.  Menard,  39. 

TRESPASS. 

1.  If  a  defendant,  after  notice  from  an  officer  having  an  execution  against 
him,  neglect  or  refuse  to  make  a  selection  of  property  allowed  him  by 
statute,  the  officer  may  proceed  to  levy  upon  any  of  his  property,  not 
specifically  exempt  from  execution,  and  sell  the  same,  regardless  of  any 
subsequent  claim  of  such  defendant  to  such  property  as  having  been  se- 
lected by  him.  But  if  the  defendant  make  his  selection  and  notify  the 
officer  thereof,  and  the  officer  should  then  proceed  to  take  or  seize  such 
property  on  execution,  unless  authorized  to  do  so  by  the  finding  of  ap- 
praisers summoned  and  sworn  according  to  the  statute,  he  thereby  be- 
comes a  trespasser.  This  is  the  case  anticipated  by  the  third  section  of 
of  the  Act  entitled  "  An  Act  to  exempt  certain  articles  from  Execution"  in 
force,  March  4,  1843.     Cook  v.  Scott,  S33. 

2.  If  an  officer  proceed  to  seize  or  take  the  defendant's  property  on  execu- 
tion without  giving  the  requisite  notice,  the  defendant  may  make  his  se- 
lection after  the  levy,  of  the  very  property  levied  on,  (if  it  be  such  in 
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quality  and  value,  as  before  the  levy  he  might  have  selected,)  precisely  as 
before  the  levy  he  could  have  done.  But  in  such  case,  he  should,  on  no- 
tifying the  officer,  surrender  or  offer  to  surrender,  a  sufficient  amount  of 
other  property  to  satisfy  the  execution ;  and  if  he  neglects  to  surrender 
or  offer  so  to  do,  the  officer  may  proceed  with  the  sale  unless  the  aggre- 
gate of  the  property  levied  on  and  afterwards  selected,  and  that  still  re- 
tained by  the  defendant  and  not  specifically  exempt  from  execution,  does 
not  exceed  sixty  dollars,  in  which  case  the  officer  will  be  liable  to  the 
penalty  of  the  statute,  if  he  sells  such  property.  If,  however,  a  defend- 
ant aliens,  conceals,  or  otherwise  disposes  of  all  his  property,  except  such 
as  he  desires  to  select,  for  the  purpose  of  delaying  or  hindering  his  cred- 
itors, he  will  not  be  entitled  to  the  benefit  of  the  statute,    ib. 

See  Penalty,  1,  3. 
TRUST  AND  TRUSTEE. 


1.  A.  B.  and  C.  were  partners  in  business,  C.  contributing  one  half  of  the 
capital.  A  debtor  of  the  firm  conveyed  to  B.  certain  lands  in  discharge 
of  the  debt.  On  a  dissolution  and  settlement  of  the  partnership  business, 
by  mutual  consent,  B.  conveyed  one  half  of  the  lands  to  C,  B.  still  re- 
taining the  legal  title  to  the  other  half.  B.  died,  leaving  an  only  heir  : 
Held,  that  in  equity,  B.  was  a  trustee  of  the  firm,  and  that  the  trust  was 
executed  in  part  by  the  conveyance  to  C. ;  that  he  was  then  a  trustee  of 
A.,  and  on  his  death,  his  only  heir,  to  whom  the  legal  title  descended,  be- 
came trustee  in  his  place. 

Smith  v.  Ramsey,  373. 

2.  Where  a  bill  showed  equity  on  its  face,  and  that  about  twenty  years  had 
elapsed  subsequent  to  the  creation  of  a  trust,  it  was  held,  that  lapse  of 
time  was  not  sufficient,  of  itself,  to  bar  that  equity,    ib. 

3.  The  principle  of  Equity  is,  that  trustees  and  others  sustaining  a  fidu- 
ciary and  confidential  relation  cannot  deal  on  their  own  account  with  the 
thing,  or  the  persons  falling  within  that  trust,  or  relationship.  This  rule 
is  not  universal,  but  general,  and  has  been  applied  to  those  who  are 
strictly  trustees,  to  assignees,  commissioners,  and  solicitors  of  bankrupts, 
executors,  administrators,  guardians,  agents  and  officers  of  the  Court,  and 
all  others,  in  whom  there  is  a  trust  and  confidence  reposed,  which  would 
bring  in  conflict,  the  interest  of  the  trustee  and  the  cestui  que  trust.  Thorp 
v.  McGuUum,  614. 

4.  Exceptions  to  the  foregoing  rule  have  been  made  in  the  Courts  of  Vir- 
ginia, Kentucky,  and  of  England ;  but  the  broad  rule  now  obtains  that 
all  persons  sustaining  fiduciary  relations  to  persons  or  property  entrusted 
to  their  management,  cannot  hold  such  property  by  purchase,  if  the 
cestui  que  trust,  or  those  for  whom  they  act,  or  who  are  interested  in  the 
property,  object  to  their  purchase  within  a  reasonable  time.  The  pur- 
chase is  not  void,  but  voidable,    ib. 

5.  If  a  trustee  purchase  the  property  entrusted  to  him,  the  sale  may  be  set 
aside  by  a  bill  in  equity  for  relief,  by  those  interested  in  the  property,  and 
the  Court  will  order  a  re-sale,  and  if,  upon  such  re-sale,  no  advance  is 
made  upon  the  sum  paid  by  the  trustee,  the  Court  will  hold  him  to  the 
purchase,    ib. 

See  Chancery,  2,  24,  29, 44-47. 
USURY. 

1.  A.  being  embarrassed  and  pressed  for  money,  and  being  the  proprietor 
of  certain  real  estate,  was  told  by  B.  that  C.  would  like  to  purchase  such 
real  estate  on  the  same  terms  that  he  heard  another  person  had  pur- 
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chased  from  A.  and  B.,  to  wit :  upon  receiving  a  guaranty  that  the  estate 
should  raise  in  value  fifty  per  cent,  per  annum.  A.  offered  the  same  to 
C,  who  refused  to  purchase,  saying  that  he  had  no  confidence  in  the 
property.  A.  then  said  that  he  wanted  to  raise  $500,  and  would  sell  C. 
to  that  amount,  and  guaranty  a  raise  of  fifty  per  cent,  a  year  for  two 
years.  C.  replied  that  it  he  would  procure  B.  to  become  a  guarantee  to 
that  effect,  he  would  advance  the  sum  required,  and  that  A.  might  select 
the  lots.  A.  selected  and  conveyed  a  lot  by  a  deed  of  warranty,  received 
the  money,  and  entered  into  a  bond  with  B.  to  C.  which  contained  the 
following  recital  and  condition,  to  wit:  The  said  C.  being  seized  in  fee 
of  the  following  town  lot,  (describing  it,)  if  the  said  C.  shall,  on  the  11th 
day  of  May,  1839,  tender  to  the  said  A.  and  B.,  or  in  case  of  their  absence, 
deposit  with  the  Clerk  of  the  Circuit  Court  of  La  Salle  county,  a  good 
and  sufficient  deed  of  the  aforesaid  mentioned  lot,  the  said  A.  and  B.  shall 
pay  to  the  said  C.  his  heirs,  executors,  or  administrators,  the  sum  of 
$1000.  It  is  agreed  that  if  the  said  deed  is  not  tendered  as  aforesaid,  or 
deposited  as  above  mentioned,  this  agreement  is  to  be  void :  Held,  to  be 
a  clear  case  of  usury;  Held,  also,  that  the  deed,  bond,  &c,  should  be 
taken  together,  and  construed  as  one  contract.    Delano  v.  Rood,  690. 

2.  Any  contract  or  assurance  for  the  loan  or  forbearance  of  money,  or  any 
other  thing,  upon  which  a  greater  rate  of  interest  has  been  directly  or  in- 
directly reserved,  discounted,  or  taken,  than  twelve  per  cent,  per  annum, 
is  usurious  under  the  statute,    ib. 

3.  If  one  man  is.  bound  by  contract  to  pay  another  more  than  twelve  per 
cent,  per  annum  for  a  loan  of  money,  such  contract  is  directly  within  the 
statute  of  usury.  If  the  transaction  is  attempted  to  be  covered  up  by  a 
pretended  sale,  then  it  is  indirectly  within  the  statute,     ib. 

4.  Held,  that  the  deed  and  bond  in  this  case,  construed  together,  are  merely 
a  mortgage  to  secure  the  money  advanced  with  exorbitant  interest,    ib. 

5.  The  question  whether  a  transaction  is  a  sale  or  a  loan,  is  usually  a  ques- 
tion to  be  determined  from  the  evidence  by  the  jury ;  but  when,  as  in 
this  case,  the  evidence  made  out  a  case  of  loan,  however  denominated,  or 
however  attempted  to  be  disguised,  Courts  have  uniformly  declared  such 
cases  usurious,    ib. 

6.  When  a  purchaser,  at  the  time  of  sale,  reserves  to  himself  the  right  of 
returning  the  specific  thing  purchased,  and  then  of  compelling  the  ven- 
dor to  repay  the  consideration  with  more  than  lawful  interest,  the  trans- 
action is  usurious,    ib. 


VARIANCE. 

See  Chancery,  17.    Evidence,  45. 

VENDOR  AND  PURCHASER. 


The  rule  of  law  is  that  a  sale  under  a  void  authority  is  also  void,  and  the 
purchaser  can  recover  back  the  purchase  money.    Borman  v.  Lane,  143. 
See  Evidence,  23.    Waiver. 

VERDICT. 


1.  It  is  not  error  for  the  Court  to  grant  a  new  trial  to  one  of  three  defend- 
ants, who  were  jointly  indicted  for  palpable  omission  of  duty  as  County 
Commissioners,  and  to  refuse  the  same  to  the  others,  although  all  of  the 
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defendants  were  jointly  indicted  and  pleaded  jointly,  and  the  motion  for 
a  new  trial  was  on  the  part  of  all  against  whom  the  verdict  was  rendered. 

Eyman  v.  The  People,  4. 

2.  The  rule  of  law  is  well  established,  that,  in  cases  where  the  verdict  of 
the  jury  has  been  given  contrary  to  evidence,  or  where  there  is  no  evi- 
dence at  all  to  support  the  verdict,  the  Court  will  interfere  and  relieve 
the  party  prejudiced  by  such  finding,  by  the  granting  of  a  new  trial. 

Lowry  v.  Orr,  70. 

3.  Where  there  is  a  contrariety  of  evidence  on  both  sides,  and  the  facts  and 
circumstances,  by  a  fair  and  reasonable  intendment,  will  warrant  the  in- 
ferences of  the  jury,  the  Court  will  reluctantly,  if  ever,  disturb  their  ver- 
dict, notwithstanding  it  may  appear  to  be  against  the  strength  and 
weight  of  the  testimony,    ib. 

4.  Where  the  verdict  depends  upon  the  credibility  of  the  witnesses,  it  is  the 
peculiar  province  of  the  jury  to  judge  of  that  credibility;  and  to  attach 
such  weight  to  the  testimony  of  each,  as  may  seem  to  be  proper,  after 
a  due  consideration  of  all  the  circumstances,  arising  in  the  particular 
case,  such  as  the  relationship  of  the  witness  to  one  or  both  of  the  parties 
in  controversy,  his  supposed  interest  in  the  event  of  the  suit,  his  means 
of  knowledge  in  respect  to  the  matters  in  dispute,  his  appearance  upon 
the  stand,  his  manner  of  testifying,  his  general  character  for  veracity, 
and  the  like,  and  to  find  their  verdict  accordingly,    ib. 

5  It  is  a  general  rule,  that  when  the  overruling  of  a  motion  for  a  new 
trial,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  is  as- 
signed for  error,  it  should  appear  to  the  Court  that  all  the  evidence  giv- 
en on  the  trial  below  is  preserved  for  their  consideration.  But  the 
Court,  however,  will  be  satisfied  if  it  has  before  it  all  testimony  upon 
which  its  judgment  is  to  be  predicated.     Stickney  v.  Cassell,  418. 

See  Amendment,  3.    Jukoks  and  Jury. 
WAIVER. 


1.  Objections  to  depositions  must  be  made  before  the  trial,  otherwise  they 
will  be  considered  as  waived,    Kimball  v.  Cook,  423. 

2.  A  vender  of  real  estate  waives  his  equitable  lien,  whenever  he  takes  dis- 
tinct security  for  the  payment  of  the  purchase  money.  The  mere  taking 
of  the  bond,  bill  or  note  of  the  purchaser  is  not  of  itself  regarded  as  an 
act  of  waiver,  for  such  instruments  are  only  the  evidence  of  the  debt. 
But  the  taking  of  the  bond,  bill,  or  note  of  the  purchaser,  with  security, 
is  evidence  that  the  vendor  does  not  rely  on  the  lien,  but  on  the  security, 
and  extinguishes  the  lien.     Oonover  v.  Warren,  498. 

3.  A  vendor's  lien  upon  real  estate  is  discharged  by  the  taking  of  any  inde- 
pendent security,  such  as  a  deposit  of  stock,  a  pledge  of  goods,  a  mort- 
gage on  real  or  personal  estate,  or  the  responsibility  of  a  third  person,  ib. 

4  A.  sold  and  conveyed  to  B.  a  tract  of  land,  and  received  in  payment  two 
promissory  notes,  of  third  persons,  which  were  made  payable  to  B.  at  a 
future  day,  and  by  him  assigned  to  A.  :  Held,  that  by  taking  these  notes, 
A.  waived  her  lien  on  the  land,  and  relied  upon  the  solvency  of  the 
makers  of  them,  and  the  contingent  liability  of  the  purchaser  as  assignor; 
Held,  also,  that  if  she  had  relied  on  the  responsibility  of  the  makers  alone, 
her  lien  would  have  been  extinguished,    ib. 

5.  Where  a  vendor  suffers  more  than  three  years  to  elapse  without  assert- 
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mg  a  lien,  a  strong  presumption  arises  that  the  lien  was  waived,  notwith- 
standing the  bill  should  allege  that  the  vendor  did  not  intend  to  waive 
the  lien.     ib. 

See  Chancery,  13,  19,  21,  34.    Lien,  6. 

.     WARRANTY. 

See  Insurance,  1,  4. 

WATERCOURSE. 

1.  In  an  action  of  the  case  for  diverting  a  watercourse,  evidence  tending  to 
show  that  the  stream  which  had  been  diverted,  might  be  made  valuable 
as  a  power,  and  that,  by  its  diversion,  the  plaintiff  was  damaged,  is  prop- 
erly admissible.  A  special  damage  need  not  be  proved  in  order  to  enti- 
tle him  to  a  recovery.    Plumleigh  v.  Dmcson,  544. 

2.  A  water  course  begins  ex  jure  naturae,  and  having  taken  a  certain  course, 
cannot  be  diverted.  Every  riparian  proprietor  has  an  undoubted  right 
to  use  it  for  hydraulic  purposes,  if  by  so  doing  he  do  not  injure  an- 
other riparian  proprietor,    ib. 

3.  The  water  power  to  which  a  riparian  proprietor  is  entitled,  consists  in 
the  fall  of  the  stream,  when  in  its  natural  state,  as  it  passes  through  his 
land  or  along  the  boundary  of  it,  and  the  water  must  pass  from  his  land 
in  its  accustomed  channel,    ib. 

4  Property  in  water  is  indivisible,  and  all  riparian  proprietors  are  entitled 
to  an  equality  of  lights  therein.  They  must  use  it  as  an  entire  stream, 
in  its  natural  channel,  and  there  can  be  no  severance  in  parts  for  hy- 
draulic purposes,  without  consent,    ib. 

5.  An  upper  riparian  proprietor  may  erect  a  dam  and  hydraulic  works,  and 
use  the  whole,  stream  to  propel  his  mill,  if  he  permit  the  water  to  flow  in 
its  accustomed  channel  to  the  land  of  the  lower  proprietor,     ib. 

6.  The  doctrine  is  well  settled,  that  where  a  riparian  proprietor  is  deprived 
of  his  right,  the  law  will  imply  a  damage  to  him,  and  entitle  him  to  nom- 
inal damages  at  least.  An  action,  therefore,  may  be  maintained  without 
proof  of  actual  damage,    ib. 

WIDOW. 

See  Dower. 

WILL. 

See  Dower. 
WITNESS. 

1.  As  a  general  rule,  it  is  true,  that  leading  questions  cannot  be  put  on  the 
examination  in  chief,  but  it  has  its  exceptions.  Some  of  these  exceptions 
are  leading  questions  of  introductory  matter,  leading  and  directing  the 
mind  and  attention  of  the  witness  to  the  main  question ;  to  a  witness 
hostile  to  the  party  calling  him,  and  evidently  adverse  to  him,  or  evasive, 
and  such  like.  But  they  are  only  permitted  under  the  exercise  of  a  care- 
ful supervision,  and  sound  discretion  of  the  Court,  where  it  appears  es- 
sential to  promote  justice.     Williams  v.  Jarrot,  120. 

2.  A  stockholder  in  a  Bank,  or  Insurance  Company,  may  sell  out  his  stock 
after  the  commencement  of  the  suit,  and  thereby  become  a  competent 
witness.    Ills.  M.  F.  Ins.  Co.  v.  Marseilles  Manufac.  Co.,  236. 
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3.  A  remote  contingency,  or  the  mere  expectation  of  a  benefit  or  payment, 
will  not  disqualify  a  witness.  To  render  him  incompetent,  he  must  in 
the  general  have  a  legal  interest  in  the  event  of  a  suit;  and  such  interest 
should  be  certain,  direct,  and  immediate,  as  otherwise  it  goes  to  his  credi- 
bility and  not  to  his  competency.  A  general  creditor  will  be  a  compe- 
tent witness,  although  he  swears  that  he  expects  his  prospects  for  the 
recovery  of  his  debt  will  be  increased  by  the  recovery  of  a  judgment  in 
the  particular  suit.    ib. 

4.  The  rule  in  regard  to  the  admissibility  of  persons  as  witnesses,  who  are 
supposed  to  be  interested  in  the  event  of  the  suit,  has  been  very  much 
enlarged,  both  in  the  Courts  of  England  and  America;. so  that  the  gen- 
eral rule  may  now  be  stated  to  be,-  that  the  witness  will  be  permitted  to 
testify  in  all  cases  where  he  is  not  directly  interested  in  the  event  of  the 
suit,  and  to  allow  the  objection  to  go  to  his  credibility,  rather  than  to  his 
competency,    ib. 

5.  Whenever  there  is  a  subscribing  witness  to  the  execution  of  a  deed,  it  is 
not  necessary  to  produce  the  witness  on  the  trial,  unless  he  is  within  the 
reach  of  the  process  of  the  Court.  If  he  is  not  within  the  State  at  the 
time  of  the  trial,  proof  aliunde  of  the  hand  writing  of  the  subscribing 
witness  and  the  grantor  is  admissible.     Wiley  v.  Beam,  302. 

6.  No  rule  is  better  settled  than  that  which  requires  all  the  parties  to  a  suit 
to  consent,  before  any  one  of  them  can  be  used  as  a  witness. 

Frazier  v.  Lauglilin,  347. 

7.  After  the  commencement  of  a  suit  by  certain  individuals  as  County  Com- 
missioners^ one  of  them,  whose  term  of  office  had  expired  before  the  trial, 
was  called  as  a  witness  on  the  trial,  and  he  was  permitted  to  testify : 
Held,  that  as  it  was  unnecessary  to  have  brought  the  suit  in  their  indi- 
vidual names,  and  as  he  had  ceased  to  be  a  commissioner,  he  was  a  com- 
petent witness,     ib. 

8.  A.,  by  a  deed  of  assignment,  transferred  to  B.  certain  personal  property 
in  trust  to  pay  certain  debts.  C.  and  D.,  whose  tenant  A.  was,  subse- 
quently distrained  said  property  for  rent.  B.  brought  an  action  for  tres- 
pass against  C.  and  D.  for  taking  the  same,  and  at  the  trial  called  A.  as 
a  witness  to  prove  the  value  of  the  property  taken,  and  objection  was 
made  on  the  ground  of  interest,  as,  under  the  circumstances  of  the  case, 
it  would  be  for  his  interest  to  enhance  the  value  of  the  property  :  Held, 
that  he  was  incompetent.    Favor  v.  Marlett,  385. 

9.  If  a  witness  is  directly  interested  in  having  a  particular  verdict  rendered 
in  the  cause,  and  his  testimony  may  induce  the  jury  to  render  such  a 
verdict,  he  is  not  a  competent  witness,    ib. 

10.  An  indorser  of  a  bill  of  exchange  was  sued  by  the  third  indorsee.  At 
the  trial  the  first  indorsee  was  called  as  a  witness,  his  name  still  remain- 
ing on  the  bill.  Being  objected  to  by  the  defendant,  the  plaintiff's  coun- 
sel erased  his  name  by  the  permission  of  the  Court,  and  the  defendant 
excepted,  because  the  plaintiffs  were  not  present,  and  the  counsel  pro- 
duced no  authority  to  erase  his  name :  Held,  that  he  became  a  competent 
witness,  and  not  being  liable  to  the  defendant,  the  latter  could  not  object 
to  the  erasure,  nor  call  for  the  authority  of  counsel  to  make  it. 

Bradshaw  v.  Hubbard,  390. 

11.  One  of  several  joint  defendants,  when  discharged  by  the  judgment  of 
the  Court,  thereby  becomes  a  competent  witness  for  the  other  defend- 
ants.   Barries  v.  Barber,  401. 

12.  The  law  is  well  settled,  that  the  nominal  plaintiff  in  an  action  ex-  con- 
tractu, where  the  action  is  brought  for  the  use  of  another,  is  not  a  compe- 
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tent  witness  for  the  defendant,  though  he  be  free  from  interest  in  the  re- 
sult of  the  suit;  and  the  party  to  the  record  will  not  be  permitted  to  tes- 
tify, although  he  may  be  willing  to  do  so,  without  the  consent  of  the  real 
party  in  interest.  The  principal  of  evidence  laid  down  by  this  Court  in 
Smith  v.  Moore,  (fee,  is  re-affirmed.     OiUett  v.  Sweat,  475. 

13.  The  general  rule,  that  there  must  be  one  creditable  witness  swearing  ad- 
versely, together  with  corroborating  circumstances,  does  not  always  ap- 
ply, for  there  arc  cases  in  which  a  living  witness  may  be  dispensed  with, 
and  other  testimony  relied  on  for  a  conviction.  The  falsehood  of  the 
matter  sworn  by  the  accused  may  be  proved  by  the  production  of  a  pub- 
lic record,  or  of  documentary  or  written  evidence,  when  the  authority  of 
the  evidence  offered,  and  circumstances  showing  the  knowledge  of  the 
defendants,  and  the  corrupt  intent,  are  proved.     Grandall  v.  Dmoson,  557. 

14.  A.  sued  B.  in  an  action  of  replevin,  to  recover  the  possession  of  certain 
goods.  B.  avowed  the  taking  of  the  goods  as  sheriff  by  virtue  of  a  writ 
of  attachment  in  favor  of  C.  and  against  D.,  and  also  pleaded  prop- 
erty in  D.  A.  replied  property  in  himself  and  not  in  D.,  and  on  the  tri- 
al offered  to  prove  by  D.  a  sale  from  D.  to  him.  A.  objected  to  his  com- 
petency as  a  witness,  but  the  Court  overruled  th3  objection,  and  the  wit- 
ness was  sworn  and  testified  :  Held,  that  the  objection  was  properly  over- 
ruled.   Miller  v.  Ihbson,  572. 

15.  The  provision  of  the  "  Act  to  amend  an  Act  regulating  the  mode  of  trying 
the,  right  of  property ,"  approved  January  30,  1835,  excluding  the  defend- 
ant in  execution  from  being  a  witness  is  confined  exclusively  to  the  trials 
of  the  right  of  property  under  this  Act  and  that  to  which  it  is  an  amend- 
ment, and  cannot  be  extended  by  construction  to  cases  arising  under  any 
other  statute,    ib. 

See  Chancery,  7.    Evidence.     Garnishee,  2.    Verdict,  4. 

WRIT  OF  ERROR. 

See  Limitation,  1. 
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